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ADVERTISEMENT. 



THE pfcfertt Edition of Lord Coke's Second, Third, and 
Fourdi Infticute, is executed on the plan of unifbr* 
mity with the late Edition of the Firft Inilitute, publiihed with 
the Notes of Mn Hargraye and Mn Butler. 

In addition to the more ancient Statutes^ commented upon 
and explained in the Second Inftitute> which, in all the 
former Editions were extant only in the original Latin and 
Law French, Tranflationa; 4jel *now given from the moft 
authentic Copies, aCcompMiied^with fuch illuftrative references 
to more modern authodties a^ have occurred to the learned 
iftduftry of the later Editors of the Statute Law, particularly 
of the very accurate and laborious John Cay^ Elq. which are 
diftinguiihed from the original references of Lord Ctke^ in the 
lame manner as the additional references in the margin of the 
Firil Inftitute* 

The particular chapters, feftions, and paffages Commented 
Upon> are alfo now firft pointed out by a numerical mark of 
. reference applying to the correfpondent part of the Com- 
mentary ; which will be found gready to aflift the reader in the 
perufal of and occafional reference to, any part of each Statute 
or Chapter. 

In the courfe of the examination which the Text has under- 
gone, affiftcd by a correfted copy from the library of the late 
Henry Boult Cajy Efq* it appears that a great number of altera- 

II. Jnst. a a tions 



ADVERTISEMENT. 

tions had been adopted, without any emendation, in the laft 
prmted edition in folio, not merely in the orthography and 
other trivial refpefts, but very frequently in the references to 
authorities, which are in many inftances very erroncoufly 
printed. 

It had been propofed to accompany each Chapter with notice 
of various judicial determinations and obfervations of later 
writers, which appear to contradift fomc of the authorities^^ 
pofitions and doftrines contained more particularly in the 
Third and Fourth Inftitute, as alfo with Notes explanatory 
of fuch alterations as have fucceffively taken place in the law, 
relating to the fubjccbs of thefe Inftitutes, fince the time of 
Lord Oke; and fome coUeftions and progrefs have accord- 
ingly been made towards that undertalj;ing.; But it has fince 
been found advifeable to preferve the original order and con-^ 
neftion of Lord Coke's Work, and to prefent, at a future 
period, thofe Notes in a feparate form, correfpondent to 
the feveral divifions and chapters of thefe Inftitutes, in con-, 
formity with the arrangement of the text and notes in the laft 
improved edition of the Firft Inftitute. 

Jan. 23, 

1797.' 
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CAP. XlV* 



[sS^J 



CVM de vdJofaSio in haredliate 
alicujus per t:u/!odeSj tenenUs ih 
dot em^ pier le^efn /inglia, velaliter 
iadterminum vita^ vel annorum^conffie-' 
verit fieri breve de pft>hibiUone vajii 
( I )? P^^' V^^d breve multi fuerunt in 
errorej credentes quod illi qui vajium 
fecerinty non habuerint necejfe refpond^^ 
niji tanfen de vafto fa£fo poft prohibit 
tionem eis direSiam^ dominus rex (ut 
hujufmodi err&r de ctetero tollatur) 
Jlatuity quod de 'baflo quocunque ad no" 
tumentum alicujus faSio^ non fiat de 
cater breve de prohibitione (2)^ fid 
breve de Jummonitioney ita quod itUy de 
quo qiieritury refpondeat de vafto faHo 
quocunque tempore. Et ft poft fummo^ 
nitioncm non vineritj attachietur, et 
poft attachiaimntuin. diftringatur^ et 
poft diftri^ionemy fi non venerit^ man-^ 
detur viceconC (3)^ quod in propria 
perfonoy ajfumptis fecum xii^ &c. acce- 
dat ad locum vaftatum (4) ; et inquirat 
de vafto faSio (5), et retornet inquifi^ 
ficnem, roftquam retornata fuerit im- 
quifitioy procedatur ad judiciumyficun^ 
dum quod contineiur in ftatuio priui 
edito apud Gloceft'^i cap. 5. de vaftoj 



WHERE AS fbt-waftedorte in the 
inheritance of any perlon, by 
guardians, tenants in dower^ 
tenants by the courtefie of England j or 
otherwife for term of Jife, or years, a 
writ of prohibition of wafte ttath^be^n 
ufed to be granted, by which writs 
many were deceivedj thinking that 
fuch as had done the wafte fliould not 
need to/anfwer but only for walle 
done after the prohibition to thecn 
direftedj oUrlord the king, ro remove 
from henceforth, this error,', hath or- 
dained^ that of all mariner of^w-^fe 
done to the damage 6^ any perfon^ 
there (hall from hehcefonh be na 
writ of 'prohibition awarded, but a 
writ of fummons^ fo that he of whom 
complaint is fliall anfwer for walle' 
done at any time; and if he come net 
after the fummons, he fhall be at- 
tached, and after the attachment he 
fhall be diftrainedj and. if he come 
not after the diftrefs, the fliarifF fnall 
be commanded that in proper pcrfoa 
he fhall take with nim twelve^ &c. 
and fhall go to the place wafled^ and 
fhall enquire of the wafte done, and 
fhall return an inqueft, artd after the 
Inqueft returned,. they fhall pafs unto 
judgement, liice as it is contained nx 
the ftatute of Glouceften 



(Fitt. "V^aiftcj 129, 13b, 131. 134, 1^5, 13^, 137. Regifl-. 72, &c. i Brownl. I40. D;ir> 
^. 3 Cro. 1%. 6 lid. I. ftar. j. c; 5. io Kd. i. ftat. ». RaU. 697.) 



JI. Inst. 



^um 



3^9+ 



Oloc. cap. 5. 
4 E. 3*Waftc 
129. 15 H. 3. 
ibid« X30. 
Refift. 172. 
r.N.B. 55. 



^t H. 6. 56. 
34 H. 6.44. 
lzH.6. 3. 



i k. 6. 29. 



[390] 

7rt4.'S- 
12 H. 4. 3, 4- 



* Aegiil. judi. 
23.25.27. 

ik4.^ 
3 H. 6. 29. 
u H. 6. 6. 
f X H. 4- 81. lib. 
4.fo.6s. Ful- 
V4bds cafcy lib. . 
8. fol. 52. 
Aithams cafe. 
*»FN.B.xo.7.c. 
lltegift.judicubi 
fup. 4XE.3.7. 
4SE.3.19. 2H. 
4.2. 3H. 6.20* 
2XH.6.56. 
^[4 H. 6. 12. 
^ j6E.3.RecorB 
de Vifconi 82. 

S4H.6.41.44* 

•xiE.j.ubilup. 
34H.l|iubifup. 



Weftm. fccond. 



Cap. 14. 



(l) Cum devaftofa^o in hareditaiealieujuspercufiodes, ISccon^ 
Jiunjerit fieri bre<ve de probibitione vafti^ &c.] This errour herein 
recited is hereby cleerly confuted, and hereof you may read more 
in the ftatute of Gloc. 

^ Jl) Non fiat decattro bre*ve de probibitione. "^ By this the prohi- 
bition of wade, whereupon an attachment did lye, &c. is taken 
away, and in lieu thereof an atUon caHed here a wri» of fummons, 
becaufe the writ beginneth. Si A. fecerit te/ecurumt l^e. tunc /urn- 
moneasper bono: fiimmonit ores, i^c^ is given. 

( 3 ) iia quod rel^ndeat de ijaftofa&o quecunfue tempore. Etfi pofi 
fitmmonitionem non 'venerit, attiicbietur, et pofi attacbt amentum dijtrin^, 
gatur, et pofi difiriSionem^fi nonwenerit, mandetur 'vicec^miti, &c.} 
Jf the defendant be retourned nibiU ^c. io as perad venture he 
was never fommoued, nor any other writ ferved, whereby he might 
have notice, yet a writ of inquiry of waftc fhall be awarded by 
this branch; for here it is not fpeciiied that iSacs ihould be 
retourned, &c. but generally and by the writ, the waAe fhall be 
inquired of by the oath of twelve men, Vrhere the defendant or 
any for him may attend if he will, and the jurors may finde againi^ 
- the plaintife. 

Kote the word* here be, efpofi difiriSi.onem,fi noif 'vemrif, mandetut 
*uicecomiiif ^c. So 9$ if the defendant appear upon the diftrelTey 
and plead, and after make desalt, the plaintife ihall not by thi» 
branch have a writ to inquire of the wafte, becaufe it is out of the 
words and purview of this ad* 

(4) ^^^ '^ propria perfiittafiea affiimptis feeum duodecim etccidat ad 
locum 'vafiatu,\ Here are three things to be obferved : 

1. • That the iherife ought to go in proper perfon, for that, 
though in reiveritate he is no judge, yet this writ is in nature of a 
commiirion unto him, and he is in loco judicis, aiid therefore he 
ought to go in propria ter/ona. if the (herife upon this writ return 
quidmanda*vi bali^vo libertatis, ^e, qui mihi nuluun dedit rejponfionem^ 
the return is infdfiicieht, becaufe by the wrtt (as the book faith) he 
is a jtidge^ and hath power to enter into the franchife. 

2. ^ Where ibme have holden, that the iherife may inqnire upon 
this writ by the oath of 6 or % perfons, it appeareth, that there 
ought not to be under 12, for the words ef this branch are, affump' 
tisfecum 12, yet this.is but an inqued of office, for it istaken^^uM 
mife des parties, that is without any ilTue joyned, 

3. ^ i he (herife flruli go ad kcum *vefiatum, together with the 
jurorsj and view the fame; foxyifia cadunt potiui /ub w/u» quam 
Jub audit u, 

(5 ) Et inquirat de 'vafio faao.'] * If the wafte be aligned in div^rff 
towns, the fherife and the* jiirors xaeSt view (as hath been faid) all 
the places wafted in every of the to^^ns, but he may inquird 
thereof in any one of the towns ; and this copulative doth 
fo knit the words together^.as he cannot inquire of it in a forein 
town. 

^ee more of this matto* in the expofition upon the ftatute of Gloc 
cap. J. 



CAF. 
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CAP. XV. 

Jii wan c^fuquonumris irf^ ata* TN every cafewbereas luch as be 
tern implacitare pojfunt : conceffum within age may fue^ it is ordaincJi 

ffty quod fi bujufmodl minons elon^aii that if fuch within age be eloined) fo 

J^nt, quo minus perjonaliterfequipojfmty that they cannot fue perfonally, their 

propinquiores amid admittantur adfe- next friends ihail be admitted to fiie 

quendum pro sis^ Weftminft' i« cap. for them. 
47- 

(Dyer, 104. 2 Ed. 3* x6. 40 £1 3. 16. Bro. Cardein, i|, »4* 249 2^ 16, 27* Regift. ^%* 3 Ed* 
1. c 47.) 

The ad of W. i. toachiog this matter was particular, bat this W. i. cap. 47. 
td is generall. 

Upon this ftatate> whether the infant be efloigned or no, he (hall Reg! ft. 7S. 
foe by procbeim amy^ for the efloi^nment is put in this a£l, to (hew »* ^A*- 2*« 
what mifchief may fdl out in this cafe 5 and therefore when a *^g ^ i^ni?. 
fergeant ofiered, that oath (hould be made of the cfloignmcnt of j, Atr imey 76.' 
the heir, the judge faid, he would take it upon his honelly ; )4H.6.4.zoB. 
but if the furmife that the plaintife is within age be untrue, and 4. 2. F.N.B. 27. 
that the plaintife is of full age, his admittance by procheiti amy is »7H.^.fol. u. 
errour. 

See before in the expo(ition upon the 40 chapter of W. i. where 
this matter is handled at large ; and obferve well our books, where 
tnany dmes a gardein is taken for a prochein amy, and a prochein amy 
for a gardein. 

This aft extends not to an ideot. 33 h* f 2S. 

F.N.B. 24. g. 



CAP. XVI. [391] 

jTNcafu quo alicui minori defcindai T N cafe where inheritance defccnd* 

hareditas {2) ex parte patrisy qui eth to one within age of the fa- 

ienuit di uno dftmino^ et ex parte ma* ther's fide, that held of one lord, and 

iris qua tenuit de alio domino ( I ), du^ the mother's fide that held of another 

hitatio hucufque extitit de maritdgio lord, there hath been hitherto doubt, 

hujujhtodi minorisj ad quern de duobus for the marriage of fuch an heir, to 

4ominis pertineat^ Concordatum efty which of the two lords it (hould be- 

quod ille dominus de catero babeat ma* long ; it is agreed, that the fame lord 

ritagium (3), de quo antecejfor fuus fliall from henceforth have the marriag: 

frim fuit feoffatus^ non hahito refpe£V of whom the child's anceftor was firi 

adfexum^ nee ad quant itatem tenemen*^ infeofFed, not having refpecft to the fex, 

tiyfed folummodo ad antiquius feoffO'- nor to the quantity of the land, bu: 

mentum (4) perfervitium mlitare^ onely to the more ancient feofFmc.at 

by knights fervice. 

. (44 Cd. 3. ffc te. Uyer, li» { td. 3» t 4. Bro# Gird. 114, 115, 116. Fitz. PrercJg»23, 24. 
TiXMf Gari. 2. 3. 16. 19. 27. 36. 46. 53. 81. Sir t v^i 134* 139. Sui» 12 Cw. v c i.t>J\ 

3 A a K^Ci-M 
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4£. 3*receit46. 



tV'eftm. fecofifd. 



€?ap. 164 



I4.t.3.gard 37. 
Sfl.3. gard 139. 



21 E. 3. 41. 
rt E. 3. ward. 
Statham. 5 E. 3. 
4. 12 £,3. Frsfc- 
rbir.aj. 24E. 3* 
31.65. 18E. 3. 
29. 12 H. 4. 2,5. 
T4H.4 9. 9H, 
4m 4. fimile. 



j^ E. 3. 26.45; 
15 E. 4. 14. 
jH.'y. 15. 

yct.N.B.97.b. 



[ 392 ] 



44 E. 3. 15. 



Albeit this aft putteth a cafe onely where one inheritance 
defccnds on the part of the father, and when another defcends 
on the part of the mother, yet this ftatute extends to all cafes of 
priority. 

By thefe words in the aft, [non habito rejpe^u ad fexum tiec ad 
quantitauin\ the doubts at the common law are here mentioned: 
the firft, that fbme did hold opinion that the part of the father bemg 
digniori de fanguine, the worthier blood lliould be preferred ; others 
did hold opinion that if the lord of the land of the part of the mother, 
firft happed or feifed the ward, he fhould have it, and that melior 
9ft conditio pojpdentis, 

Laftly, fome did KoW that the tenure by the greater quantity and 
value fhould be preferred : all which doubis are cleared by the pur- 
view of this aft. 

{\) De uno dofninoy l^c, de alio domino, &c.] This aft extendeth 
not to the king, hecaufe before the making of this aft hee was to 
have the wardfliip of the body though the land were holden of him 
by poileriority ; and fo it is, if the king graunt that leignio y for 
life, the grauntee (hall have the fame benefit, in refptft that the 
reverfion remaine in the king : but if the king graunteth the fee- 
fimple to another, there the lord by priority Ihall have the wardfhip, 
and the tenure by priority is revived, for the king had the wardship 
in refpeft of his perfon and prerogative. 

, (2) Aiicui minori defcendat bar edit as. '\ This aft is to be under- 
ftood of a defcent from one auncellor to one heire, and not from 
divers aunceflors to one heire, nor from one aunceftor to divers 
heires, nor from one aunceltor to one heire at feverall times. 
. As if a man feifed in- fee of the mannor of D. of the part of the 
father holden of A. by knights fervice, and of the mannor of S. of 
the part of the mother holden of B. by knights fervice, and dieth, 
fiis heire within age, this cafe (as by the letter thereof it appeareth) 
is within the Icope and purview of this ftatute ; for if the father 
holdeth land by knights fervice, and the mother hold land alfo by 
knights fervice, which of them die firf^, the lord of whom the land 
is holden, albeit there be but one heire :o both, fhall have the 
wardfhip of the body, which being once vefted, fhall not after 
be devclled \vt /efpeft of any priority, no though it were in the 
king's cafe. ; 

The tenant maketh a feofFement in fee upon cofidition of the 
land holden by priority, and dieth feifed of the land holder^ by 
pofleriority his heire within age, the lord by pofteriority feifeth 
the body, the condition is broken, the heire entreth into the land 
holden by priority, the lord by pofteriority fhall retain the ward- 
fhip, for feeing Uiat both defcended not at one time, it is out Of 
this ftatute. 

(3) Habet mdritagium,'] Th'e lord by priority fhall have the 
wardfhip of the body, for the lord by pofteriority fhall Jiave the 
Wardfhip of the land holden of him, as well as the lord by priority 
of the land holden of him, but the wardfhip of the body being 
iniire, and which both cannot have, or right belongeth to the lord 
by priority by this aft, and therefore if the lord by priority waive 
the wardftijp of the body, and fefufe to take the fame, yet the lord 
by pofteriority cannot take advantage of it, for by this aft the 
wardfhip of the body belongeth to the lord by priority and to 
no other. 

(4) ^ 



Cap. 1 6. Weftm. lecond. 39a 

(4) De qu9 OMteceffor fiau fiterit feoff^tus, balnto tfifpeBu folmmmpd^ 
€i4 antiquius feoffanuntum, \ Here it appcarcth that the feoffemcnt of 14 E. 3g«»<* 37- 
the tenancy doth onely make the priority, and not the change of 
the feigniory. 

Bat where this ftatute fpeaketh of a feoffement, it is to be under- 
flood of any other aiTurance or conveyance of the tenancy. 

Per antiquius fe-ffamentum^ arc not to be underftood of the feoffe- 3 E. 3. gtrd 19. 
jnent of tne lord upon the creation of the feigniory, but of the 
fco^ement made by the tenant of the land. 

To illuftrate the meaning of this law by examples: 

One holdeth Black acre of A. by knights fervice, and White 
acre of B. by knights fervice, anno ip reg. EHz. infeofFcth C. of 
Black acre, and 20 reg. Eliz. infcoflfeth C. of White acre, \ilrho 
dieth his heire within age, B. (hall have the wardlhip of the body, 
for C. bad Black zcrtper antiquius feoffamtntum. 

So it is if the heire of C. die feifed, and both acres had defcended 
to his heire, he had holden Black acre by priority, that is per anti- 
quiui feoffamentum made to his aunceftor, and fo from heire to heire 
jb long as both acres continue in that line by defcent. ' 

On the lords fide the priority fhall not onely continue as long as 
the feigniories continue in the lines of the lords, but alfo the change 
of the feigniory maketh no alteration, and therefore though the 
lord of whom Black acre is hokien alien the feigniory, yet if he 
taketh it back to him again. Black acre (hall be Itill holden of him 
by priority, the affignee of the lord by priority (hall take advantage 
of it as well as the ^rauntor. 

But if the tenant had aliened Black acre to another, and acquired TempsE.r.gard. 
It b^ke againe, yet (hall heboid it by pofteriority, for now he 134FN.B, 
holdeth White Sicre, per antiquius/eofamentum; fo as the feolFement ctr RcIrV 
of the land (as hath been faid) doth make the priority, and that 4o,'^Ebofum.°^ 
feoffement muft be underdood of the immediate feolFement, but the lE.a.gard.a, 
priority of the land doth attend on the feigniory, into whofe hands 7E.3. 11. 34*3 j. 
ibever it commeth. 1 3 E. 3. gard. J9. 

If there be lord, mefne, and tenant, and the mefne hold by ' ^^ 3-j»|' ^' 
priority, the tenant in a writ of mefne doth forejudge the mefne; iiEr3.gar<i?ii5» 
in this cafe the mefnalty is extindl, and the tenant (hall be anfwer- i4E.3.gard. 37. 
able to the lord, ^f eifdem ferviciis et confuetudinibus qua prius facere 33E. j.ibid. 12. 
debuit pradiSus medius ; in this cafe the tenant (hall hold by priority: ^ N.B. 142. 
for I. hp (hall hold per 'antiquius feoffamentum ; 2. The mefne in *^ •3«Saro«3»» 
fuppolition of law was faid to hold the land. 3. The ftatute of 
W. 2. that give the forejudger, provideth that he (hall hold by the 
fame fer vices, and cuftomes, and in fuch fort, as it may be done 
Jlne prejudicio alterius, and this (hould be to the prejudice of the lord 
by priority, if he (hould lofe that benefit. 

In a ravithment of ward the defendant pleaded that the father of 7E. 3. 11. 34, 
the infant held the man nor of D. of him the defendant by knights 35- *» E. 3. ir. 
fervice, et quod tenuit • manertum illud de ipfo per ant iquius feoff amen- *9* 4E. 3* 37 
tum^ quam pater JUU5 tenuit manerium de A, de modo querente; and ^.gard. 50, * 
' this was agreed to be a good plea without (hewing of whofe 30 E. 3 7! 
feoffment he held by priority, but generally, which is worthy of * [ 393 ] 
pbrervativ)n. 

A holds lard of B. by priority, and other land of C. by po(le« 8 E. 3. 57. / 
nority, and iv, eoifeth D. of both: this cafe is out of this ftaiute, V? ^' 3* ^9- 
Jiecaufc he conmxh to both the lands at one time, fo as he holdt Y' ^' » , ' ^'V 

3 A 3. not Br^.gard.ixs. 
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not cither of them per aatiquius feoffamentujA, fid pfr unum et ideta^ 
feoffamentwn ; and therefore if he dieth, his heire within age, the 
lord which firft feifeth the body in this cafe (hall have it. 



CAP. XVII, 

TN itinerejujttc* (2) non admittatur T N the circuit of the juftices an ef-f 
de catero ejfonium de malo le£fi ( i ) foin ^^ malo leSfi (hall not be from 

de tenemento in eodemcomitatu{'i)'iniJi henceforth allowed for lands in the 

iUe^ qui fe facit ejfoniariy veraciUr»Jit fame fhire, unlefs he that caufed him^ 

infirmus^ quia fi excipiatur a petente^ felf to be eflbined be fick indeed; for 

quod tenens non eft infirmus^ nee in if the demandant except, that the tc- 

iilqjiatu^ quo minus venire potuit cor- nant is not fick, nor in fuch plight but 

TAJn jujiiciariisj admittatur ejus ca^ that he may come before the juftices, 

lumKi"!. Et Ji hoc per inqutfitionem his exception ihall be admitted. And 

convlnci p:terity vertatur ilfud ejfo^ if it can be fo proved by enqueft, the 

nium in defaltam, Ncc jaceat de f^- eflbin fliall be turned to a default. 

tero iUud ejfonium in brevi de re^o And from henceforth fuch eflbin (hall 

inter duos clamantes per emdem de- not \\t in a writ of right betweqn tWQ 

fcenjum (4), claiming by one defcent. 

(f itz. £ir<nn, 176* xS6, 1S7, 188^ 189, 190, I92> 193, 194. 196, 197. Regift. 8.) 

8eeM^lb.c.T2. We have before in generall fpoken of the five kindes of efToineSa 
but referved to fpeak more particularly of this kinde of ejfoine 
de malo le^i in the expofition of this chapter, as in his proper 
place. 
»oE. 3.effojne (i) ^^ «w^ leWS\ This eflbine difFereth from all other kindes 
•T* of eflbines, for this eflbine lieth only ad certum diem, for he ought 

to appeare ad primum diem, ^e, et ad tertium diem il a*vera ceft 
ejjfbme. 

And in this cafe he (hall have two eflbiners, and the oiie 
iball cail the eflbine, and the other ihall fweare, that he faw the 
party fick, &c. 

The mifchiefe before this aft was, that the advcrfe partie could 
not take iflTue, that he that offered to be cflfoined de malo leSii was 
in health, and not fick, and try ^t by a jury ; but it was inquired 
by foure knights retourned for that purpofe by the (herifFc,yfy«^r* 
languidus aut non* and if they found that he was not Umguidus, then 
he fliould have fifteene dayes after to appeare, fo as the party wa$ 
' delayed thereby fifteene dayes, and all the time before, and this 
was mifchicvous: for remedy whereof this a£l provide th, that the 
party (hall take iflue,that he is not languidus, which if it be fo found 
5H. s, eflbine u ihall tume to a de^uU; and if it be found that he is languidus^ 
^^ thfh he ought to have time to appeare a yeare and a day, and be- 

fore he commcth out, he ought to have a writ de licentiafurgendi, 
l^c. as it appeareth by the authorities cited in the expofition of the 
faid I z chapter of Marlebridge. 

(2) Initinerejuftic\'\ Although jufliOJs in eyre arc here parti- 
cularly mentioned, yet this aft being a bencficiall law to oufte 
4 * delayer 
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ilelayes is taken by equity, and doth extend to tbe court of common 
pleas. 

i) * D§ malo kdi,'] Sufficient hereof hath been fpoken, onely 
this may be added that this effoine lieth not for an attoamey, 
for no eflbine fliall be call for an attoumey but the common ef* 
foine onely. 

(3) De timmentisin iodem com^,'\ This efToine di malo hSi doth 
iftiely lie in a writ of right right, and not in a writ of right in his 
nature. 

(4) Clam0»tes per mndem dt/cemfitm,'] This eflbine Jemalo le3i 
IS wholly oufted in a writ of right between two claiming by the 
£une descent. 

As between two parceners either at the common law or by cuf-' 
tome, &c. But if one coparcener daime the land by feoftement 
made by her auncejler in fee, now if the other coparcener deforce 
her of this land in a writ of right brought againft her (ifler, (he ma^ 
be eifoined d€ malo leBi, and fo between two brethren: fo as this 
ibtute is intended where they claime the land per eundem de/ce^funf^ 
and not where thev derive their blood onely per eundem defcenfum\ 
for in the cafe put before where ihey claime by feverall titles, they 
may joyne the mife by graund affife, or by batteUj which they can- 
non doe when tbey d^ by one defcent. 
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CAP. xvm. 



f]VM dibit um fuerit ncuperatum 
(i), vel in curia regis recogni^ 
turn (2 , vel damna adjudicatOy Jit di 
utter in ele^ione iilius (3) qui fequi'^ 
tur pro hujujmodi dehitOy aut Jamnisj 
ftfui breve quod viceconC. fieri faciat (4) 
de terris et catallis debitoris^ quod vice*- 
iwtC liheret ei omnia catalla debitoris^ 
(except is bobus et afris caruca) (5) ^/ 
mcdietatem terra fua (6), quoufque 
debitum fuerit levatum (7) per rath" 
nabile prccium et extent urn ( 8 ) . Etfi 
jjiciatur de illo tenementOy habeat recu^ 
perare per breve nova dijjijfinay.et 
pojiea per breve de redijjeifina {<i)^ fi 
necejje fuerit. 



Fleta, H. 2. ( 



\X^HEN debt is recoVcred or 
knowledged in the king*s court, 
or damages awarded, it (hall be from 
henceforth in the ele£Uo(i of him that 
fueth for fuch debt or damages, to have 
a writ oi fieri facias unto the iheriff 
for to levy the debt of the lands and 
goods; or that the (herifF (hall deli- 
ver to him all the chattels of the debtor 
(faving onely his oxen and beafts of 
his plough) and the one half of his 
land, until the debt be levied upon a 
reafonable price or extent. And if 
he be put out of that tenement, he 
ihall recover by a writ of novel diffei- 
fm, and after by a writ of rediifeifin, 
if need be. 



. cap. 55* See the firft part of the Inftitutes, fefl. 504. verb, per Elegit. (Hob. 57* 
S BuIftr.3io. Dyer, 306. 373. 3 Rep. X2. 4 Rep. 65. 74. 5 Rep. 87, 8S. 90. Fitz. Extent, 13* 
Fitz. Procefe, 51. Fitz. Exccut. 35. 37, 41. 46. 66. 85, &c. Raft, 7*. 327, Regift. 299. Cro. Car. 
44. 2 Leon. 84. 88.) 
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Vi^c Mag. Char. At the Common law where a fubjeft fued execution upon a 

p. 8. Dicr 23 juclgemept for debt or damages, he (hould not have the body of the 

r • 5^?' ♦ defendant, or his land in execution (unlefte it were in fpeciall 

cafes,) and the reafon of the law was : that the body in cafe of debt 

fliould not be detained in prifon, but be at liberty, not onely to 

follow his owne affaires and buf.nefle, but allb to (erve the king 

and his country y/hen need fhould require; por to take away tl^ 

poflefllon of his lands in that cafe, for that would hinder the 

l,ib,3.fo. iT,is, following of his hufbandry and tillage, which is fobeneficiall to th6 

M^'l^t^af' ' *^P"^^°" wealth, whereof you may reade at large in firWilliani 

|lcr rsp c, Herberts cafe. 

3uc bv the commpn Ij^w he fhould have execution in that cafe 
onely of his goods and chattels, and of his come, and other prefent 
profit that grew uppn his land, to which purpofe the law gave him 
two fevcrall writs to be fucd within the yeare, one a te'vari facias^ 
\ 295 4 whereby the fheritFe \vas commaunded, ^uod de terriset catallis tpjius 
/. k<vanfac*\ anci the other called 2i fieri f(ic\ which alfo was onely 
(le bonh et catallis. 

Now the conimon law being ilndcrftood, let us perufe the words 
pf the a(5l. 

'(i) Cum dehitum fuerit recuperatum."] That is, by judgement, 
in an adlion of debt, or any adlion wherein damages are rc- 
Tpvered, 

(2) Jut recognitum,'] That is, by recognifance knowledged xa, 
any court of record that hath power ro receive the fame. 
1915.3. 38, 39. if two do knowledge a rccognifaiice of C. I. quilibet eorum info' 
5^'3-^^-^S-_ //V(9, that is, joyntly and feyerally, the conufee may fue fevcrall 
^In vi^,^^' /cirefac* againft the conufors upon this recognifance. 
36 H. 6.'a, 3, A fp^ciail recognifance may by expreflc wo^ds bir^e the lan^s^of 

joE. 3. 34, 35. the conufor in one county onely. 

J;.^.B.^67 c, (3) Sit in ekaione illtm?^ This eleftion (hall the eiecutprs or 

lib. j.toi 65.^ adminiftrators of the plaintife, or reconufec have, albeit they He 
" L^AflT^s ^'Js^H "^^ "^""^^ » ^"^ ^^ likewife (hall the fucceflbr of the conufee have 
7. c;. 20 E. 2. * alfo : but the executors (hall not have execution of the judgement 
Erccutioh Sta- Or rccognilancc in the time of the teftator, within the yeer, without 
tl^m. »B. 3.8, fuing z/cire facias \ butotherwife it is of a ftatute, &c. 
FN.B. 267,^?, When the plaintiff or conufee prayeth an eUgiti the entry is 
Regift. 299. ^^^^ ekgit fibi executicnem fifri de omnibus catallii^ et medi^tate terr^; 

;t? H.J 1 9^*30 •''"^ tJic y^riicf elegit \sa^ cum idem H.juxtafiatutum inde editum 
I..3.i^. 3 1 £.3, (meaning this ftatute) eUgerit fibi liberari fro tradi^^ ZO, librls 
Prnc. 52. 47 E. omnia catalla, ft medleia^em terror ipfiui R, And therefore after tha 
3-^- 5^M-4' filing out of the ^%//, the plaintife, that haih a judgement in an 
fi^n/sutw' ^^^^^ of debt, cannot have a capias, &c. 

C2A(r.43. 17'E. (4) fieri facias.] Here under thefc wor<3s k alfo the writ of 
44. b. 18E.4. lefvarifiacias iticUxded, • -" ; • 

■ *'h*I^ ^' ^^' ^ ^^ ^^^ ^"^^ 'vicecom^ liberet ci amnia catalla, exceptis bobus et afris 

J? '^' faruc^e.] '^i he maior ar^d aldermen of London take a recognifance 

f I oo4 * ^i* of 250 pounds to the chamberlain of the city of London, and his 

f H vYo^s ca ?. fuccdibrs according to the cuftome for orphanage money; in this 

Gale the chamberlain for the time being m?y fue out a precept in 

fhe nature of an elegit to a^rjeant at mace, and mbifter of that 

court to do execution upon this adl: and albeit 'the words of tlvis 

ftatute are, quod 'vicecomes liberet; yet being a beneficiall law, by 

equity it is extencjjed'to -^very other immediate officer to fis^ry other 

^Qurt of record. 
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* If the chattds be fofficient to pay the debt, and fo may appear • Regift. »99« 
to the (heiife, whereby he may fatisfie the debt, then he ought not 

to extend the land for the refidue; and all this appeareth by the 
yrit of elegit framed upon this aft. 

(6) £t medietattm terra Juie,^ ^ This is to be underftood of the *» 19 IE. a. Ew- 

half of iuch land as the defendant had at the time of the judgement ^"^- ^9- » H.4, 

given, or of the recognifance knowledged, unleflc it be conveyed V^S^^\.? 1^ 

away by fraud and covin to deceive his creditors, contrary to the 3rExecut. 107. 

fiatutes in that cafe provided. 10 E. 2. Execut, 

* A man doth knowledge a recognifance of 100 pounds to be i37- ^E-S* *S« 
paid at ^vt dayes; prefently after the firft day he may fue an elegit '7- 7 E- 3-7- 
upon this aft for 20 pounds, and have the moity of the land deli- ^^ E?r 15!^* 
vered unto him and when the fecond day is pail, he may have ano- 30 e! 3 s6 50U 
ihcr elegit for that 20 pounds, and have the moity of the remnant de- 11 H. 4. 70. 
Jiyered to him, et^c de ceteris; for they be in effeft in nature of 9 *J. 6. 58. 
feverall judgements in law. [^^ f 'I; ^*^;^ 

* And upon thefe words, medietatem terr^e/ua, the fheriffe hath ex- jbij. ixo. z6& 
tended a term for yeers, and the like. 3. Fieri fac 4. 

It is to be obferved, that the generall words of t^is aft doth not FN.B. 267. b* 

takeaway the priviledge which the law giveth to any perfon; and Vide Mich, ji 

therefore no elept upon this aft Ihall be fued againll the heir of jnUbromeop*' 

the conufbr during his minority. Fiiher U Finch- 

Uponthe equall conftruftion of thefe words, if the conufor be den. 
feifed of Black acre. White acre, and Green acre, and after the • f 396 ] 
judgement given, or recognifance knowledged, infeofFeth A. of 31 AfT.o. 38Afl; 

White acre, and B- of Blackacre, and retains Green acre to him- 4:l*«.8-f. X7»« 

(elf, in: this cafe he may have the moity of Green acre, and never t*^s°?f*^**'* 

intermeddle with the rell: but he cannot extend the moity of the 44E.3. le^IJ. 

acre in the hand of any purchafer, except he extend alfo the moity 6.2. 29 Afl;37« 

of all the land fubjedj to the judgement, or recognifance; and if he 29 E« 3 . 5°- 

omit any, the extent (hall be avoided in an audita querela : for ^^ William 

whereitisfaidin books, that each purchafer Ihall have contri- S)YSa, 
bution in that cafe, the meaning is, that fuch extent of part 
ihall be avoided, and all the land extended and equally charged; 
and fo it is if Green acre defcend to an heir, the moity thereof 
inay be onely extended, without dealing with any of the reft: fo 

likewife if there be two or more conufors, the lands of them all 29 AflT. 37. 

muft be extended; and hereof yott may read at large in fir 29E. 3'.So- 

William H3rberts cafe, all which are juft and righteous expo- Herberts c^fc 

, ?* ■ ubi fupra. 

(7) ^ucufque dehitumfuer* k'vatum,'] The elegit framed upon thefe 1 3 E. 3. Scire 
words, faith, tenendum ut liherum tenementum, qmufque debitum fra» fac. 17. 21K. 3. 
^-fV?* inde fuer* leuatumi and yet whenfoever the party pay and 36- 17 E. 3. 43. 
fatisfie the debt of record, he (hall enter into his land : and fo it is fj^^^' ^'- ^^''^ 
'w^hen the tenant by elegit is fatis(ied by the ordinary exgnt. the ^I'^'^l Extent' 
tenant of the land may enter. But if it be in refpeft of any cafuall 31., Regift. 299. 
profit, to avoid the e?ctent he muft have z/cire/ac' in refpeft of the Fulwoods cale^ 
uncertainty. uW fup". 

(8) Pe^^ ratiqnabile precitfm et extentum."] Per rationahile precium 
doth refer to goods and chattels, and rationabik extentum referreth 
to lands. 

And hereby is implyed, that this apprifement and extent upon DieriMar.ioo. 

rhe elegit maftie found by enqueft of 12 men, and fo returned of ^^\^' '^°'- 7^ 

fecord, • Palmers calc 

That 
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t$B.7.is.^n. That (hall be faid a rcafonaWc extent, which is found by the oath 

7. ^ 22 Afl.44. of 1 2. men, and returned by the fherife, and filed, and there can be 

44 E.\'?io. ^^ re-extent granted upon furmife, that it is more then the half in 

Temps R. 2*. P!. value. Or the Jike, becaufe it extendeth onely to a chattel] in lands : 

ult. tit. Eittcnt. but before the extent be filed, the court may examine the caufe, and 

1 5E. 3. Scire if there be found fraud, deceit, or partiality, they may Hay the 

s.ibid 17. 21 ^"^ ^^^ *2 R. 2. 165. in dower, and in cafe of free-hold in HiJ. 

i.5. Recovery 13 E. 2. fol. 74. b. the cafe of the hofpiull of T. & /cire/aa'as 
«l^ value »2. granted for the furplufage upon a return in value, and delivered to 
I*** ^'9^ *? the (berife by bahere fac' ad <valorau, for that it concerneth an in. 
x65*'Die^"E.T. ^e«^i^anc€» and fo it was adjudged. Note the diverfity, the 
7j.Rcgift.Ju-* tenant by elegit may for reafonable caufe hold over the oixiinary 
4ic. 13,14.^. pourfe of the extent, * by a reafonable con^rudion upon this 
•i9E.2.Exe- Oatate. 

a?*A*r p 7 (9^ ^^'' ^''^'^^ no'vae MJfeiJin^, et per hre*ve de redijfeifina^ &c.} 

r^.B. lio.'l. The words of the writ of elegit (as hath been faid) are, tenendum ut 

Jiherum tenementum, l^c. becaufe this flaiute giveth him remedy by 

laiSfe, ^c. but he hath but a chattell, and no freehold; and there- 
/ fore it is faid,y^ ijiciatur: and the writ faith fimilitudinary, ut libern 

tjfnement'^i in refpedt of the afllfe, &c. 

This branch doth give the afTife to the tenant by elegit ^ and yet 

kis executors or ad miniftrators fhall have it by the equity of this 

aft; and fo (hall the executors or adminillrators of tenant by HatutQ 

merchant, and tenant by ftatute flaple. 
[ 397 } ' 1 \izst ieeaa record of a judgement in the raign of £. 2* that the 

T/. 15 E. 2. CO. affignee of a tenant by elegit Ihould not have an aflife by the purview 

- 4^.^l emew y^nant by ftatute merchant of lands, which the conufor had in 

xMick 31 E. I. ^^ "g^^ ^^ ^is wife, brought an aflife upon this fiatute^ the tenant 

coram Rege pleaded ancient demefne, &c. and fo found, &c. and yet the plain- 

Ebor.Raaulp.de tife had judgement; and the rcafon of the judgement given m the 

Huntmgfcld* record is this. Licet manerium fradi£i* Jtt de antiquo dominico corona^ 

$t tenementa in eodem manerio exiftentia per parvum breve tantumpla- 

^itabilia, et pradi&* Ranulpbus Huntingfeld in cogmitione pradi£i* 

quam fecit pr^d* L inftatuto ebligavit tenementa prad' in/umma eju/r 

dem eognitionis, qua quidem obligatio naturam eorundem tenemeniorum 

non mutat, nee efi ad praju4^cium domini^ out exbaredasionem tenen', 

id unit ex quo tenementa ilia per obligatimem prad^ folummodo oner at a 

+ H 7 * Ji < •^'^^ ad certum tempus,po/i quodtempus re*verti debent prad* Ranu!pbo et 

foLiollxitM uxorijua exonerOta, tenend' utpriiu, ^c, ConHderatum eft^ ^c, 

cafe. By this judgement three things are to he obferved; 1. that lands 

* 22 AflT. 45.11.5, in ancient demefne may be -f; extended by the ftatute de mercato^ 

^^^'aa^ b* f ^^^^' ^"'^^ ^3 £• !• «• That ancient demefne is * no plea in afiiie 

5 Air.p^a'c.T^* brought by tenant by ftatute merchant, upon this ftatute. 3. Tha^ 

Art". 9. IX k^. in an aflife oi novel dijjfe{/in (which is fefiinum remedium) ancien^ 

18. 2 E. 3.42. b. demefne (hall be trycd by the recognitors of the aijfe. 

4iEj.2.4(>E. 
3.23. 3a6.47* 
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CAP. XIX. 

C^M ptfi nmriem aUcmjus dtadoi^ TX/'HERE AS tftcr the death of a 
^ tis inteflati {i)y et oUigsrti (2) pedon dying inteftmtc, which 

mBfuibus in dMu ( 3), hma deveniant is bounden to fome oAer for debts Ac 
0d mr£n€nrtum dijpmeruF (4), itbUge^ goods come to the ordinary to be dit 
twr di aetert orainarius (5), fli r/- pofcd; the ordinary firom henceforth 
^ndendtan de debttis quatertus b^na (hall be bound to anfwcr the debts as 
defunai fufficiunU Eodem modo quo far forth as the goods of the dead will 
ixecutores rejpcndere Ururcntur^Ji tif- extend, in fuch fort as the executors of 
iamtutum ficiJJenU the feme party (hould have beea 

bounden, if he had made a teibU 

ment. 

(Dyer> 232. 5 Rep. 83. Fits. Brief, %^%* Fiti. £zecut»77.) 

( f ) Dec^dentis intijtati, ] There be divers kindes of intcftates, one Xj«b. 6. foi, 67. 
that make no will at all, another that make a will and executors, ^'jf^'^fi! 
awi they refufe; in this cafe he dyeth quafi inteftatus, and thefc are 
vithin the purview of this aft; therefore the ordinary is the periba 
whom the law appointeth to have the charge or adminiftration of 
the goods and chattels of the party that dyeth inteftate, or quafiin^ 
$^atus\ and juftly did the law in this cafe appoint the ordinaipr: 
for the law prefumed, that he that had the care of his foul in his life 
time, would after his death have care of his temporall goods and 

chattels, to fee them well difpofed and adminiftred. 
And. this aft was made in affirmance of the common law, 171.2. Br. Sss* 

as hereafter upon the expofition of fome parts of the aft (hall hJ-3-5S-»»*» 

appear. . *^ ?8R6 iTJ^: 

(2) Et ohligaii,"] This is not onely intended of an obligation or 4.33! nH. 7.* 

deed in writing, but howfocver he was charged in law, as for rent i». F.N.B. is 



\ wntmg, but howfocver he was charged in law, as for rent i». F.N.B. ia«* 
upon a leafc, or upon an ajfumpjit, or the like. «•>. 5. toU St. 

And after it is faid in this chapter, obligetur de eatero erdinar\ ?S'' alj,"?!- 
whcre Mgetiir is not taken, that he (hould be bound in an obliga- c"*.H7« 

tion, but that he fliould be charged, or fubjeft to an aftion. 

(3) I»debitoJ] This aft is not onely intended of that which is 

properly a debt, but of all duties, covenants, or juft caufes of aftions, [ 39^ J 
luch as might be brought againft executors. 

(4) Bona deveniant ad ordinarium difponend*A Unleffe fome of 
the goods or chatuls came to the hands and pofl'effion of the ordi- 
nary, he was not to be charged by the common law; but if they 
came to his hands, and he would neither adminifter and pay the 
acbts and duties himfelf, nor commit them over to the kin and 
mends of the inteftate ths^t would, the common law did charge him, 
and fodoth this aft which is made in affirmance of it. 

If a nun dye intcftale, and a ftranger taketh the goods, the ordi- 7 E. 4. st. . 
naiy fluU nothavean aftion of trefpaffe for uking of them (unlcflc 
^had taken diem into his poffeffion.) But the executor or adminif- 
' rrator before lei&rc may have an aftioa of trcfpaflc. 

Neither 
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31 E. 3.ca. II, 

fgE. 3. Admi« 
nift. 20. & 24. 
7H.4. 18. F. tit. 
Trcfp 97. 25 E. 
3. Exec. 105. 
ixH.4.71. 
j,8H.6.zs. 
F.N.B.9a.a. 
PK com. i.1%, 
»4xE.i.z. II 
H.^.yz. l.b. 5. 
fo. Sz, S3. 
Snellings cafe. 

sniniArac. zi. 
i'lb. 5. fo. 29. the 
Princes cafe. 
9Eliz.Dier255, 
ii.56. lib. . f^. 
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Neither can the ordinary have any adion of debt, covenant, or 
any other a£lion which belonged to the inteftate; but thofe to whom 
the ordinary commit adminiftration may have all thefe aftions 
by the flatute of 31 E. 3. but before that ftatute, there was no 
remedy by law given to the adminiilrators to recover thofe things ia 
adlion. 

* But by the common la^, an adtion of debt did lye againft the 
adminiilrators, but it was by the name of executors until] the faid 
ftatute of 31 E. 3. , . 

^ If the ordinary take goods of the inteftate, being out of his 
diacefle, he fliall not be charged as ordinary by this adt, becaufe he 
taketh them of his own wrong, and not as ordinary, in which right 
he is to be charged by this adl. 

If it be demanded what intereft the ordinary hath in the goods of 
theinteftate, which come to his hands; it is anfwered, that he hath 
fuch an intereft as the adminiflrator, to whom adminiftration is 
committed durante minore o'tate executoris^ ad ofus^ commodum, et utili- 
tatem ipjtus executoris, et non aliter,feu alio modo. So as the or- 
dinary may adminifter for the good of the inteftate, hut cannot give 
tho goods of the inteftate, or do aqy thing to his prejudice. 

(5) Ohligetur de catero or dinar :us.'\ Ordinarius; this word in the 
Jaw of England, in the ufuall and common fenfe fignifie h a bifhop, 
or he or they that have ordinary jurifdidlion, and is derived ah ordiue, 
to put him in minde of the duty of his place, and of that order and 
office that he is called unto; and this was the wifdom of antiquity, 
that names of men in great places fhould put them in minde (as 
often as they were named) of their duty : as the treafurer of Eng- 
land to have fpeciall care of the kings treafure; and they 
that had places in the kings principall courts of jufttce are ca]led 
juflices to put them in continuall memory to do juftice, et^c de 
cteteris, 

• « In this ftatute ordinarius is not onely taken for a biftiop, but 
every one that is in loco efifcopiy as gardeins of the fpi ritual ties, and 
fuch as have peculiar a&d exempt ecclefiafticall jurifdidtion, and be 
immediate officers to the kings courts of juftice : and not onely ^n 
ordinary or gardein of the (piritualties, or others that be in loco 
ordinariiy that of right are within this aft, but alfo fuch as 
ufurp the place, and are in poflfeffion by wrong, are to be charged 
by this aft. 

^ If goods of the inteftate come to the hands of th^ ordinary, and 
he dyeth ; although the words be [obligetur de catero ordinarius"] 
yet his executors or adminiftrators fhall be charged in an aft^on of 
debt; for when this aft bindeth the ordinary, by confequent his 
executors or adminiftrators are bound. But if the ordinary commit 
adminiftration to one, and he taketh the goods into his pofleffion 
and dyeth no aftion lyeth againft his executors. 

^ If the ordinary take goods into his hands of the inteftate, and 
after commit adminiftration, and the ordinary retaineth the goods, 
he Ihall be charged, notwithftanding the committing of ad-j 
miniftration. 
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CAP. XX. 

fJV M jufttciarii in placlto nmtis. XX^HEREAS thatjufticesinaplea 

antecejbris confueverint adrmttere ' of mortdaunceftor, have, ufe'd 

rifponjionem ( i ) tenentisy quod pitens to admit the anfwer of the tenant, 

non eft propinquior hares (2) antecef- that the plaintiff is not next he^r of the 

for'tSy de cujus mafic tenementum pett^ • fame anceftor, by whofe death he de- 

tur^ et hoc paratus eft per ajfifam in^ manded the land, and is ready to 

' ^uirere : eoncordatum eft^ quod in bre* enquire the fame by aflife; it is 

vihus de confanguinitate, avoy et pro^ agreed, that in writs of cofinage, aiel^ 

<7W, quafunt ejtifdem natura^ admiu and befaiel, which be of the (ame na- 

tatur ilia refponftoy et inquiratur^ et ture, his anfwer fhall be admittted and 

fecundum illam inquifitionem ad judi- enquired, and according to the fame 

cium procedatur. inquifi tion they fhall proceed to judge- 

ment, 

Fleta, li. 5. ca. 8. 

(i) Confue'verint admittere re/ponftmem.'] Hereby it appeareth 
that admiffion and allowance of the juftices ought to be holden for 
law, and fo it is affirmed by this a6t. 

{2) ^odpetens non eft propinquior hares J] It is to be underftood 
that the entry in an aflife of mord* brought for (example) by P. 
againft R- of ao acres of land in S. is according to the words of the 
Writ affifti 'venit recognofterefi * O. pater P. cujus hares ipfe eft, 
fuitftiiiMS in dominicoftio ut defeodo de 20 acris terra cum pertinentiis 
in S. die quo obiit, Et ^fi obiit infra 50 annos jam ultime elapfos ante 
tefte hre'vis. Et ^ft P. propinquior hares ejus fit. 

Thefe three points in this affife of mordaunc' fhall be inquired of 31 E. i. Mordi 
hy the recognitors of the a0ife^ albeit the tenant make default, and S^* 
ho iffae be joyned thereupon : but fo it is not in the writs of aiel# 
befaiel, or colinage ; for they are no affifes but writs oipracipe quod 
teddaty2iTi6. therefore if default be made therein, judgement ihall be 
given by default, as in other writs oi pracipe quod reddat, without 
inquiry of any point of the writ : the three points of the affife are 
hypotheticall, the demandant affirming nothing, and the words of 
the other three writs here mentioned are categoricall ; pracipe A. 
quodjuftey ^c. reddat B, unum meffuagiumy ^c, de quo TV, a'vus pra- 
US'* B, cujus hares ipfi eft^fuit^feifitus in dpminicojm ut defeodo die 
^uo obiit ; now quod petens non eft propinquior hares is a deniall of one 4E. a. More'/ 3?. 
•f the points of the writ of mordaunc'. 8 E. 2. ibid. 4». 

And it is to be underftood that when the'tenant pleadeth in barre ^^'^ hr^ ^* ^' 
6f the a(&f(^ as matter of record, or a releafe, or warranty, or any ^'^, A \qy.J 
other barre that is out of the faid three points of the alfife, there j.g. 2 ah' to, * 
the tenant beginneth his plea with ajjifa non» ^c, and therefore the 8 Aff. ^7. 14E. 
triallof thatifiae is pcreftiptory, and the affife fhall never inquire 3 Mord. 8. 29 
of any of the points of the writ; but when the tenant faith, that he ^ '' *'* ^5 
is ready to heare the recognifance of the affife, he cannot fay aj^fa A%i' ^ 
nony for that'fhould be repugnant to his owne faying; and if hee 33E.3.Mir(f. 
fay that he is ready to heare the recognifance of the affife of one of 34- »7 H. *. 14^ 

the 
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tHc points of the writ, or traverfe one of the points of the writ, yet 
the court ex officio ought to enquire of them all : and fo it is if the 
tenant pleade in abatement of the writ, or vowch, and the demand- 
si AC 4^* ant counterplead the vowcher, and thefe pleas bee tried, or ad- 
judged for the demandant, yet the points of the writs fliall bee 
enquired, and ought tQ bee fifond for the demandant, or elfe he 
- ihall not recover. 
[ 4CO J Kow the mifchiefe befbre iJib ftatute was, that in the writs of 

aiel, befidel, and coiinage, the tenant was not admitted to. pleads 
4 B. ^ 55* that the demandant was not heire to him, upon whofe dying feifed 
the writ was conceived, but he muft ihew who was his next heire^^ 
which now by this a£l he need not to doe, bat yet he may plead 
the like plea, as he might have done at the common la^r as he did 
in 6 £• 3. 
^If^^rnr^c. 5«| 5* But heare what the Mirror fpeaking of this a£l faith, Lefiatut de 
allenucr un manner de exception infemblabh adions ne/uif my miftier 
, daver eftre ordeinfinon fur negligence desjufiices^ car che/cun ajffirmative 
efi encounterable defon negative al peril del deliveraut. 
iaE;3.Mord- If the tenant faith, that he is ready to heare the recogniiance of* 
aoc*io. 30E.3. jjjg affife, he cannot give in evidence that the demandant is a 
liwU. 3II baftard, but he ought to have pleaded the fame. 

{ J ) Antecejfofis.^ This antecejffor in a writ of mordaunc' is in-* 
tendfed of the father, mother, brother, filler, uncle, aunt, nephew^ 
or niece af the demandant, and of no other. 

(4) Slu4tjunt eju/dem natura,'] The diiference betweene the af- 
fife of mordaunc', and thefe three praecipes appeareth by that 
which hath been faid, and yet in fome refpedl the words of this adk 
. that they be ejufdemnatttrazx^ true* 

For as the writ of mordaunc' faith, &' O. pater P, cajus bares 
ip/e efttfuitfeifitui in dominicofuo ut de feodo de 20 acrii terra cum 
pirtinen* in S, die quo ohiit. So the words of the writ aiel'be, De qui* 
bus N, ofvus pradiS^ P. apue hares ipfe ^%fuitfeifitus iv dendnicofia 
ut de feodo die quo obiit, ISc. . 

(c) Etjeeunduilliaminquifitionem ad judicium procedatur,'] Herein 
is the diifereDce between this plea m aflife of mordaunc% and th^ 
other writs ; for in the aifife of mordaunc' the reft of the points of 
the writ, as hath been faid, (hall be enquired. 

But in the writs of aiel, befaiel, and cofinage, the triall of this 
iffue is peremptory, and thereupon the court (hau proceed to jadge*"' 
ment as here is exprefl*edi 



CAP. XXL 

r^t/M^in JiaiuU edito apud Ghuc" TX/'HEREAS iii a ftatute made at 

( I ) contineaiury quod ft quis dim!'- Oloucefter, cap. 4^ it i$ con- 

ferit terrain alicui ad reddendo valo^ lained, that if any leafe his land to 

rcTTi quarUe partis terC vel majorisj another to pay the value of the fourth 

habeai ille qui dimiftt^ vel ejus heeres part of the land, or more, the Icflbr, or 

(pojlquam ceffatum fuerit a Jolutione his heir, after the payment hath cesied 

per biennium) a£fionem petenai tm^ fie by two years, (hall have an aftion to 

dimjjum in dominico. Eodem moda demand the land b leaied in demean^ 
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€oncor datum eji (a), qwdji quis diti- In like manner it is agreed, that if* 
veat (3) domtno fiio (4) fervitium de- any withhold from his lord his due 
bitum et confuetum per biennium^ ha* and accuftomed fervice by two 
iitat dominus aSfionem petendi UrC in years, the lord (hall have an adion 
doaunico (5} per tale breve* to demand the land in demean b/ 

filch a writ. 

Pracipe A. qwdjujie^ ^c. (6) reddat B. tale ten\ qu^d A. de eo tenuit pet 
tali fervitium^ et quod ad prad^ B, reverti debeatj eo quod pradUius A. in fa-^ 
aena pradi£ium fervitium * per biennium cejfavit ut dicit. 

Et nonfiliim in ifto cafu^Jed in cafu And not onely in this cafe, but alfa 

de quo Jit mentio in pradtSio Jlatuto in the cafe whereof mention is made 

Gloui^ fiant brevia de ingrejfu hisredi in the faid ftatute of Glourefter, writs 

(7) p^^^nti Juper haredem teneniem, of entry {hall be made for the heir of 

et Juper eos quibus alienaf fuerit hu- the demandant againft the heir of the 

fufmodi tenementum. tenant, and againtt them to whom fuch 

•[ 401 ] lands {ball t>e aliened. 

Gloc% cap. 4. (6 £d. i. ftat. i. c. 4. Fitsc. Brief, 249. 269. 6 H. 7. f. 7. FUz. Ceffavib r^ 2» 
3,4.7,8.17.21.22.30.32,33,34,35.45,46.50,51.54- 8R<p.il8. Fit«.Cc(raviti42. xlnft« 
154. Regift. 237.) 

(1) CuminfiatMtoeditoapudGloucefi\kc.'] The ftatute of GIouc* 
is mifrecited for [fuelejus hares'] are not in that flatute. 

I. Hereby it appeareth that the ftatute of Glouc' extended 
onely, when upon the creation of the tenure a fee farme was re- 
fenred, the deteinment whereof was more prejudice to the lord 
then common and ufuall rents and fervices, and therefore that a& 
was not extended by equity to other rents, or fervices. 

a. That albeit the ftatute of Glouc' mentioneth a deed, yet if 
the fee farmt be refcr/ed without deed, that ad extended to it^ 
for here in the recitall of the ad no deed is mentioned, fo as that 
ftatute is extended to all fee farmes. 

3. Here it is faid eodem mode concor datum eft, quod Ji quis detineat 
imino fuofemntium dehitum et confuetum ; and if the ftatute of Glouc' 
had not extended to fee farmes without "deed, then ftiould not d 
t^vuit lie for other fervices upon this ad, unlefTe they had been 
itfcrved by deed, by reafon of thefe words, eodem modo, l^c, 

(2) Eodem modo concordatum eft, &c.] By thefe words this ad is 
fo incorporated into the ftatute of Glouc*; as the letting of the 
land to lie frefti, the tender of the arrtrages, finding of furety, &c. 
arc to be applied to this ad concerning other fervices. 
. .(3) ^' q^}^ detineat,'\ Thefe words extend as well to bodies pa- j E, 3. 25, 
litique or incorporate, either fole or aggregate of many, as to 
naturallperfons; alfoto feme coverts and infants, unleffe the infant 4E.2.CU1 in 
h^vc the land by defcent, and then although the ceftTer be in his J''* **- ^'*>- ^• 
time, he (haUhave his age, for that by intendment of law he knows ^i!^^^'fl^^ 
not what arrcrages tp tender. g^. Comb* iV 

If a villcm fcife and the lord enter, no ceJTanfit fhall lie againft 44E.i.brc.q24.. 
the lord for the ceffer by the villein. ^ 34-3.0.9*4. 

(4) Domino ftio.] Thi»is not intended onely of a lord that hath 3aE.i.ce(ran 
an cftate in fcc-fimple in a feigniory, but of fuch alfo that have an »9. " E.2.ccP 
<ftatctaile,or any eftate for life derived out of afee-fimpie; but he ffr^ *3f-»- 

^ • IDIO. ^2. O C. 3^ 

*Q NflttC^e. 43£. 
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in the revcrfion (hall not have a ceffavii againft the donee in taile ot 
tenant for life, for he in the revcrfion is not dominus within this 
ftatute. 

If the tenant ceafe by one year, and the lord graunt ovc^ hid 
feigniory, and then the tenant ceafe another year, neither of thefti 
U dominus within this a^. Lib. 2. fol. ^3. Binghams cafe. 

See the e)q?ofition upon the ftatute of Glouc' cap. 4. what fer- 
Vices are intended within this ftatute, 'viz. fervices annuall, as rent, 
fmt» and the like, and not homage, or fealty^ or the like, for fhis 
a£l {w\i per ifienmum, which implieth annuall fervices. But thisr 
adl extendeth not to rent fervice created upon a fee farme, but 
a ceffanjit upon a fee farme muft be conceived upon the ftatute 
of Gloucefter, fot which purpofe there be feverall writs in the 
Regifter* 

(5) In dominicoJ] It was the wifdome of auncient parliaments 
to compreh nd much matter in few words, as in this cafe, if thW 
tenant made a leafe for life, or a gift in taile, and a cefTer was b/ 
two yeares, in i\\\s Cafe a ceffanjit Ihould be brought againft the te- 
nant for life or in taile, and fuppofe that he in reverfion did hold of 
him, and that the tenant for life, or in taile did ceafe: and fo if the 
tenant was diffeifed, and the diiTeifor ceafed, the writ of cej/a'vtt 
fhould fuppofe that the diffeifee did hold, and that the difleifor did 
ceafe: and likewife if the tenant by whofe hands the lord was feifed' 
of his fervice made a feoffement in fee, the writ of cej/a<vit (hould 
fuppofe that the feoffee ceafed, and that the feoffor did hold of him, 
etjic dejimilibus : and the reaibn of thefe and the like cafes was, for 
that the lord by his ce£ii<vit was to recover the land in dominico\ ancf 
therefore thefe writs were framed and allowed accordingly: and for 
the fame reafbn, if there be lord mefne and tenant, and the tenant? 
peravaile ceafe by two yeares; the lord fliall have a cejjauit againfl 
the tenant (for a cej/avit doth not lie Of a rent) and fuppofe that thc^ 
mefne ceafed. 

(6) Pracipe A, quodjufte, &c.] Hefe is the writ of crjfa-vit framed; 
now the great objedlion upon that which hath been {aid, how the? 
cefTer tan be alledged in the tenant, againft whom the pracipe 
is brought, and the tenure alledged in another, when the writ 
fo formed doth fuppofe him, agafhft whom the" ifffa*vit is 
brought, to hold alfo of the demanda*nt: the anfvver is, that the? 
writ formed by thi$ aft is put but for example, and feeing that, if 
fuch writs, as are above faid, (hould n6t be maintained, no cejjwvit 
fhould be maintenable at all in thofe Cafes, therefore they have 
been adjudged to be good. 

Here is a writ in a new cafe framed by this aft, and therefore 
the aft is not to be recited, (as often we have obferved before) but 
the forme prefcribed is to bee purfued ; but in a ce[fa<vit upon the 
ftatute of Glouc*, the ftatute is rehearfed> becaufe there is lio forme 
^fwritpreicribed by that aft, ^ ' 

(7) Fiant bre'via de ingrejfu haredi^l A ceffavit is properly 
Called hre'vi de ingrejju^ when it is ift the per^ or hr the per et 
tut. 

Certain it is that the heirelhall not have a eejja*vit for a ccfter iA 
the life time of the auncefter, tecaufe the heire cannot have the . 
arrerages which the tenant in the r^i'// hath power to tender^ 
and therefore this aft is to bee inte^ided of a ceiTer in th^ time of 

1^^ 
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the hcirc, otherwife the z€t (bould be contrary to itiSfe, which In * 
all expofitions is to bee avoided. 

And fo it is of the aunt and ncece, they (hall not joyne for a cefler 33B.3.ubi (ii* 
in the time of the mocher of the neece, but for a cefler in the time V^ *^'N'^* *»« 
of both of them the cejhvit doth lie. ^^"* 

Sethe ftatute of lo E. \. ftatutum Ji gamletto in London^ Vtt. 
Magna CbartafoL 122. where it h {2X^9 implacitentur de gamletto, Flet^l. ji, ct. 4!; 
which is a Idnde fd{ ceffamu for gamtl^x gabhU^ or gahelva one of 
the fenfes is taken for cenfus^ rent, &c. and gameUettum is as much 
to fay, as to ceafe, or let to pay the rent, breve de gamelUtto in Lon- Coram Rege 
don eft hre<ve de cejavii in hiennium, ^c.fro redditu ibidem^ quia teni- ^■^"^•*- *7 f- 3* - 
menta/uirunt indiftringibiUa. J,^^* ' ^'^ *^* 



CAP. XXII. £403] 

I^XJM duo vet plures ieneant bof-^ VV^^^^^S two ormore do hold 
cum (i), iurbarianiy pifcariam, wood, turf-land, or fifhing, or 

vel alia hujufmodi in communi (2), other fuch thing in common, wherein 

ahfq\ hoc quodaliquis fciat fuum fepe^- none knoweth his feveral, and fomc of 

rale^ et aliquis eorumfaciat vqftum ( 3 ) them do wafte againft the minds of the ' 

contra voluntaiem alterius : moveatur other, an aftion may lie by a writ of 

eaio per breve de vajio, Et habeat waftej and when it is come unto judge- 

defendens^ cum ad judicium venerit, pient, the defendant fliall choofe either 

ile£iionefn (4) capiendi partem fuam to take his part in a place certain, by 

in certo loco per vic\ et per vifum^ et the (heriff, and by the view, oath, and 

Jdcram\ ac affignationem vicinorum ad aflignment of his neighbours fworn 

hoc ele£i* et juratorum : vel quod con- and tried for the fame intent, or clfe he 

fedat (5) quod nihil capiat de catero fliall grant to take nothing from 

^n hujufmodi in bofcQ^turbaria^etaliis^ henceforth in the fame wood, turf- 

niji fecund quod participes fui capere land, and fuch other, but as his part- 

'uoluerint. Et fi eligat capere partem ners will take. And if he do choofe 

fuam in certo loco^ ajftgnetur et locus to take his part in a place certain, the 

'jojiatus (6) in fuam partemjjecundum part wafted (hall be aifigned for hfi 

^odfuit antequam vajlum fecit. Et part, as it was before be committed 

£/i taU breve in hoc cafu : Jcif. cum A. the wafte. And there is fuch a writ » 

£t B, ttneant bofcum pro imivifoy B. in this cafe, that is to fay, cum A, if* 

fecit vajiumy k^c. B. tenent bofcum pro indivi/oy B. fecit. 

vaftumy isfc. 

Ffcta, n. I. ca. II. See the firft pijj of the Inftitutes, 313. (ii Ed. 3. t t^, Jitz. Wafte, »5i 
^. X IiiJL 200. Regifi. 76.) 

(i) ^5^M^ ^1 This aa extendeth «ot to catties, houfef,or Reflft.76.M 
otncr places for the habiution of mail, for one joyntenant, or tenant ^'J^'^' ^Z 
» coBiBM might have had for rcparation of them a writ de repa^ ^'^'^' '*7' * 

fa) Tememmi^ \5c. in cotmmad, &c.] Thefe words do ioclode afwell *7 H. % 13, 
j^mnnts a# tenanu in commpu^for both of them hold in communi,^ »» \' 3' ^' 

«»kt ^a!?* ^^ "*^"^ ^^ ^°* ^^- ^^^ ^"^^ *^* «9 *• J' >f- 
^BBcaiqr of %fe vofdt do extend to coparccncn, yet v» good 
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tonftroJUon tkey are not witbin the purvkw of this a6l, becaufe 
they were compellable to make partition; for this aft extends 
not to tbem that had remedy by the common law, as hath been laid 
before. 

This word [teneant'] doth impl^ a free-hold at leaft. 

A parfon of a church being tenant in common with another fhall 
have an a£lion of wafte upon this fbitute ; and it is holden, that an 
a^on 6f wade upon this a6l is maintainable between joyntenants, 
or tenants in common for lives, and yet the words of the writ he, 
ad exbaredationem. 

If woods be given to two, and the heirs of one of them, he that 
hath the fee (haU have an a6lion of wafle upon this flatute, for no 
Other adion of wade he can have. 

But if woods be letten to two, the one for life, and the other 
for yeers, they are not within this ilatute, in refpefl of the faid 
word teneamt. 

(3) Faeiat 'vafium,'] What (hall be faid wade or dedru6iion in 9 
tenant for life, &c. (hall be faid wade within this a£i. 

Habeat defmdntSf cum ad judh* *venerit, ile^ionem, &c.] Here 
the defendant hath election, either to have his part in certain, and 
to take the place waded as part thereof, or that he dndeth furety to 
take no more then belongs to his part. 

And the defendant hath at this day a further eledion, either to 
have an adion of wade npon this a£t, or a writ of partition by the 
late datutes. 

(4) Concedat, ] That is expounded, that he finde fach convenient 
furety, as the court flisdl allow of. 

(5) 4Ifi$»ttur eis locus vafiatus.l This is not literally to be 
taken, for it may be, that the place waded is more than his portion, 
therefore it mud be underdood of Ui mudi as belong to hts 
part. 
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XJTJBEANTde c^Uro executons 
"* ( I ) brevi de compote, et eandem 
a&hnem, et procejfum (2) per illud 
trevej quale habuit mortuuSy et babe^ 
retji vixiJfeU 



FXECUTORS from Henceforth 
• fhall have a writ of accompt, and 
the fameafkionand procefs in the fame 
writ as th^ teftator might have had if 
he had lived. 



'7E.3.62. 19E. 

^. Account 56. 
Hil. 3j£. g.fof 
30. in libro meo 
in Account. 
F.N.B. ii7.b. 
38 E. 3. 7. 
31 E. 3. 
Accasat 57. 



{Fitf . Executors, 97. 4 Ed. 3. c. 7. 25 EAjj3. ftat 5. c. 5.) 

By the common law executors fhould not have an aftion of ac- 
count for an account to be made to the teftator, becaufe the account 
refted in privity 2 for remedy whereof this a^ was made; but per 
legem mercatariam an adlion of account did lye for executors. The 
fucceffor of a prior, or the like fhould have an aflion of account for 
an account to be made to the predeceflbr^ becaufe the houfe never 
dyeth. 

(i) Execufcrs."] 
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(1) Executores,^ Adminiftrators Ksid no aftion untifl the ftatute 3'|- jcap. ii« 
of 31 E. 3. No a^llon of account was given to the execators of jLCMn^^Sif* 
executors till the ftatute of 25 E. 3. But this a6t of 25 E. 3. as to ^g^ loE.a!* 
the a6tion of debt, covenant, &c. therein mentioned, is but in Ezecut. ioq* 
affirmance of the common law. 

(2) EanJe aSiori€ et proctffkm.'] The heir in focage dyeth before 
the age of 14, his executors or adminiftrators (hall have an adion 
of account prefendy, and yet the heir himfelf (hould not have an 
adion before 14, but the ftatute faith^ tandem attioiumt and not u4 
idem t€mfus. 



CAP. XXIV, 



TN cajibus in quibus conceditur breve 
de cancellaria de faSfo alicujus^ de 
tatero non recedant querentes a cur* 
(2) regis fine remedio (l), pro eo quod 
tenement* transfertur \Z) de ur.o in 
cUum. Et in regiftro de cancellaria 
{4) non eft inventum aliquod breve in 
ifto cafu fpeciale^ ficuti de muro^ domo^ 
mercato (5), conceditur breve fuper 
turn qui ievavit ad nocumentum (6); 
Et fi Iransferatur domusy muruSj et 
his fimilia in aliam perfonanij breve 
non denegef : fed de catero cum in uno 
cafu conceditur breve^ in confimili cafu 
fimili remedio indigente^ ficuti priusy 
fat breve {j). ^efius eji nobis A. * 
quod B, injuftcy ^c. Ievavit domuniy 
muruniy mercatum^ et alia qua funt 
^d nocumentum liberi tenement* fui. 
£tfi hujufmodi levata ad nocumentum 
tramferantur in aliam perfonam^ de 
caterofiat breve fie : que/ius eft nobis 
-^^ quod B. et C. levaverunt, ^c. 
£odem modo ficut perfona (8) alicujus 
etcUfia (9) recuperare poteji commu* 
mam po^ur" per breve nova diffeifina. 
Eodem modo de catero recuperet fuc^ 
cejir fuper dijfeifttoremy vel ejus hare-- 
demper breve^ quod permittat, licet hu- 
jufmodi breve prius in cancellaria non 
fuerii concejfunu Eodem modo ftcut 
conceditur brev^ uirum aliquod tenenC 
fit libera eleemofina alicujus ecclefia^ 
vel laicum feodum^ tale fiat de catero 
breve utrum ('lo) Hi Uber^t eleemofina 
fl^Sl talis 



T N cafes whereas a writ is granted 
out of the chancery for the faft of 
another, the plaintiffs from henceforth 
(hall not depart from the king's court 
without remedy, becaufe the land is 
transferred from one to another. And 
in the regifter of the chancery there 
is no fpecial writ found in this cafe, 
as of a houfe, a wall, a market, but 
the writ is granted againft him that 
levied the nufance. And if the houfe, 
wall^ or fuchlikebe aliened to another, 
the writ (hall not be denied 5 but from 
henceforth, where in one cafe a writ 
is granted, in like cafe, when like re- 
medy falleth,' the writ fhall be made 
as hath been ufed before : queftus ejl 
nobis A. quod Z). injufie^ ^c, Ievavit 
domumy murum^ mercatuniy et alia qua 
funt ad nocumentumy ^c. And if fuch . 
things levied be aliened from one to 
another, the writ (hall be thus : quejhis 
ejl nobis A. quod B. et C^Uvaverunty 
^c. In like manner as a parfon of a 
church may recover common of part ure 
by writ of »<?w/^j^/^«> like wife from 
henceforth his fucccfTor fhall have a 
quod per mittat againft the difTeifor or 
his heir, though a like writ were never 
granted out of the chancery before. 
And in like manner as a writ is granted 
to try whether land be the free alms 
of fuch a church, or the lay fee of fuch 
a man, even fo from henceforth a writ 
jball be made to try whether it be the 
3 B 2 free 



^Oj Wcfbii. lecoild. Gap. 24* 

ttf& muhji^^ ^el aherka iccUfia^ In ftce alms of this church, or of another 
ufu ^m Uhera sltermfina umus ecdefia church, in cafe where the free alms of 
trzaaftrxCtwrmp'ffcffimeM alterius ec* one church is transferred to the pof^ 
^ ^fjp ^p' , Et ^uattf^unque de patera feflion of another church, Andwhen- 
€V€nerit (ll) in €anc€llar\ qucd in foever from henceforth it fhall fortune 
mm idti reperitur ir^ve^ et in confi^- >in the chancery, that in one cafe a writ 
m£ ^icfu (12) KadtnU fub ^cUmjure^ is found, and in like cafe falling un- 
€f fumU indigent r€meMe non rtferi^ der lilce law, and requiring like re- 
tar c jxncxrdent cUrui (13) de can- medy, is found none, the clerks of the 
ediaria in hr^i /(utendo^ vd atterml^ chancery (hall agree in making the 
mmiiiucrtnUi in pr^ximum parliament writ; or the plaintiffs may adjourn it 
turn : tt fcrihtmtur cafusy in quibus until the next parliament, and let the 



c9tt£orJar£ npfi pt^unt^ et referant eos cafes be written in which they cannot 
mdpfwxipiumparkamenium (14) :etde agree, and let them refer themfelves 
€mdi!*ifu juryperit^um Jiat hreve^ ne until the next parliament, by confent 
ivmngot de ueterB quod £utta domini of men learned in the law, a writ 
r£^s d^iat (15) lonqutrentihus in fhall be made, left it might happen 
juAiiia perfidr^ndiu sifter that the court (hould long time 

lail to minifter juftice unto complain- 
ants. 

(Raft. 4ci;- Raft. 441. 6 R. »; c 3. 9 Rep. 55. Raft, 53S. Regift. 3a. Raft. 419. Coke pla. 
39^ 14 EdL 3. 17. Rail. 1^3- Fit*. Entry, 3. 7, 8. 10. 61. 64. 67, 68, 69. 74, i Inft. 54. b.) 

4 Aff. %* Before the making bf this ad,anaffife of nufans did not lye againft 

4 e. 3. 3$. ^ini that levycd the nufans, and againft his alienee; fo as by the 

Iflf ^"^^p^** ^* alienation of the wrong doer, the affife of nufans failed: and he, to 

f^Ay^ ' , J^ whom the nufans was done, was driven to his quod permittat (which 

was a writ of right in his nature, wherein was great delay) againfl 

the alienee; aiid the reafon thereof was, for that there was no 

writ of aHifc of nufans in the Regifter, but that fuppofed 

that the tenant in the aifife leva<vi/, which is remedied by this 

ad. 

(l) De cater 9 non recedant querentes a curia regis Jim remedio,'\ 

This is an ancient maxime of the common law, and the reafon 

thereof is, ne curia regis dejiceret in jujtitia exhibenda, fo as in one 

court or other the party injured fliould have juftice. 

Brad.1 !• 4. ft* {i) A curia^ &c] The nuJcers of this aft knew well, that the 

931. 6 £• %>f^ party injured by the nufans, albeit the wrong doer made it in his 

454.Flett,li.4. own ground, yet might the party grieved (albeit he had but an 

F«N.B.iS4.g« «ftate for yeers) enter and abate, and demdUfh the nufans, be it 

Xu^idL i2x. houfe, wall, or other nufans, not onely when it was in the hands pf 

Fcanii. cafe. the wrong doer, but in the hands of the alienee : but this ad doth 

give the tenant of the free hold as fpeedy a remedy by law, as is the 

affile of nonftl dij/iifin, which was ever counted ^^/»/<;» remedium ; 

[ 406 J and yet if the wrong doer reform the nufans before the affife, or 

quod permittat brought, the adion lyeth not; howbeit, if the party 

had any particular lofTe by the nufans, he fhall recover damages 

therefore in an adion upon the cafe* ne querentes recederent a curia 

fimrtmedio. 

(t) Tenementum transftrtur.'] Transfertur is a more generall 
worn then ediemtjir^ for alienare i9 regularly intended of the ad of 

the 
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the party, but transferre comprehcndctli alfa a£b in Iiw; a» ddccvts, 
efcheats, and the like: and therefore if two coparcenerakvie a 
nuTans upon their ground^ and erne d/e, fo as her port dtfceixl 
to her heir, the affife of nufans is maintainable againfl the 
aunt as a wrong doer, and the neece as a tenant of a mottyv wludi 
moity is trans&rred, but not aliened ta her> and fb if the alienee 
dye feifed. 

, (4) i» Tigifiro^ de iUMceUaria.J This is? a book of great r-PartoTtfie 
antiquity and authority in law, whereof in another place I have ^n^'t^wyftft- 

(5) Di merc^a.J Here it is to be ob^rved> t^ if^one hat&a bookofnyKe. 
market, either by prefcription, or by letters patents of the kingv potts. 

and another obtains a market ta the nutans of the former »Brad£.l>.4»fi9w 
iqarket, be Ihall not tarry till he have avoided the letters patents *J5- Brh^.»5^ 
of the latter market by courfe of law, but he naay have an affife of Fict^K. 4»^a*,. 

"-fan*- IIh-V^' 

Note there be words in the grant of a market, ita quodmnjit ttd ^ pa(^ ^^S-r* 

WDcumentum alterius mercatL CbramReKe,,thr 

And note that feirs are taken within this law, foe every fiiir is ^'^Vf^'*^*" 

a market, but every market is not a fair. j^tS^]^^! 

* Now in what cafes a fair or market fhall be feid xo. be levied to c ^leta^L^. tjg%, 
the nufans of another, you may read in our old and latter books,. G1an¥.ii»9.csff 
this onely that hath beenfaid is fufEcient touching this point, for xr- H.r}c&$|«. 
the underftanding of this aft. ^9 2. 3^ 

(6) Levmni ad nocumen^um, &c.] ^ A grant of afeir, &c. iVV/f 4 Gtenv^. t^ 
/it ad mcumentum feriarum ^cinarumy. where ad nocumentum feriarum ca^ 34, &c. 

is put but for example; for if it be ad aliqwd damnum, either of the B^a.H.4. fe», 

king, or fubjedl in any other thing, the fair fhall be revoked. ?^***« ^**^ 

^ Nocumentum eft triplex 'y i. puhikumftift gensrale. z, Cotttman$* &c^rV ?*f!, 

3. Pri'vatumji'vejpeci^e. 2 H. 4. i»? 

Publicum^ ad nocumenlum tofha regni; eommmUi md etmntufst wotu^ xi FF. d. S$» 

mentum tranfeuntium ; pri'vatuMy to a houTe, a mill, &'c. »f E, j* 3a. 

* It is true that a private nufans may be committed three V£*"^*^ £ 
manner of wayesj 'v/%. Faciendo, non faciendoy ptmuttenda, et uon eg. ^%.ai^ 
ftrmiitende, ... * AflrjiAff.a. 

* By' this word le-vaiMty and thefe words in the beginning of 4zA(f-'J5-. i»E, 
tke chapter, ^/y/x<l7fl alicujus, it appeareth that this a6l onely ex- 3-3*- x^^-^* 
tendeth. to nu(ances that are committed by doing- or difturbing; ^^\^ -^^^ ^ 
fpr, for not doing no affife pf nufans lyeth, but an a6Uon upon the 5e. \',\\^<i^X^ci 
cafe. ^ F.N.B. 1*3,184. 

' Though the word k^qfuit is onely here, and in the writ {herein Regiit.45a» 

mentioned) ufed, yet maltOHHt^ deexalta^vif, ohftruxit, ohflupa'uit, arc- ^^' *^* 

iavity dinHriity ^c. pky pro/tra<vity which is the oppofite to kvai;ity g ix^^'t*luii% 

ice. are within this sk6k. . utrum 15. sa£» 

(7) CmmiM una ca/u conceditur breve, in co/tmili caJujSmili remtdh 1. Quod pcrralu" 
indisrbeyfieuti priusyfiat bre^wA See hereafter in this chapter con- tat 10. 3iE.i. 
cerning this rule. ^ ^ ^ clZl^ 

' (8) EodemmodQ ficuti perfona^Uz,'\ » A parfon of a church fhatl 5°e!!??B?!^74» 
have a quod pennittat of a common in the right, and alfoin nature of tit. Qnpd per- 
a mordanc', &c becaufe the parfon had an inheritance in the com-- miuatLS. 4£. 3. 
ij^on in the right of his church. 3M3 £• V »S' 

But of a nufans done in the time of the predeceflor againft the ^^^[b'IL c. 
diiTeifor or his heire, being an injury and wrong, no quad permittat r aqj n 
ifLii lie in that cafe before this ftatute, as it plainly appeaxedi by this u t / 4 

3 B 3 aft 



407 



Kegift. 32, 33. 



Weftm. fecond. 



Cap. 24^ 



the 



fclan.L 13.0.23. 
Braa.I.5.f.286. 
Brit. fol. 434. 

55 65- 

Fleta, t.5.c. 19. 
&a6. 11 £.3' 
Juris utrum. 3. 
Firft part of the 
Inftit. fe€t. 646. 
Caftamier de 
Norm. ca. 115. 
ao E. 3. Juris 
utrum5. 19H.3. 
ibidem 16. 
8E.3.60. 5E.3. 
Juris utrum 9. 
19 R. 2. ibid. 17. 
Braft.l.S.f4i3. 
Flfca,1.2.ca. 12. 
Lib.S. £.48,49. 
John W?bs cafe* 
Firil part Inft. 
fea. 67. 



31E. I.bre.874. 
38E.3•I3• 



Pirft part of the 
laft. fed. 67. 



Lib. S.f. 48,49. 
John Webs cafe. 
Fleta, 1.2 ca. 12. 
21 E. 3. fol. 38. 



Li. 8. ubi fupra. 



3 E. 2. Entr)' 8. 
F.N.B. 206. f. 



a£l it felfcy and the reafon was> for that there was no writ in 
Regifler in that cafe. 

(9) Perfowa alicujus ecclefi^,'] Thefe words doe include vkars» 
prebendaries, &c. and all other ccclcfiafticall perfons which could 
not have a qutid permittat in the like cafe before the making of 
this aA; for private perfons, though they had but an eftate 
taile they might have had a quod permittat y and therefore no 
provilion was made for them, but onely for parfons of a church, 
and the like. 

(10) Breve utrum/] A juris utrum did lie at the common law 
for a parfon againft a lay man, and for a lay man againft a parfon, 
but no juris utrum did lie for one parfon againft another before 
this aft, becaufe it was the right of a church and no lay fee. And 
the words of the writ at the common law were an Jit laicumfeodum^ 
l^c. ... 

If an abbot hath a parfonage appropriated to him, and aliens the 
glebe of the parfonage, his fucceflbr (hall have ay«m utrum^ which 
he hath as parfon, and not as abbot. 

A parfon or chaplain of a chappel, which comes inby admiffion 
and inftitution, fhall have a juris utrum^ becaufe he hath no other 
remedy ; otherwife it is of a gardein of an hofpitall, a prior, and 
the like, becaufe they may have a writ of right. 

(11) Et quotie/cunqne evenerit.] This is a moft excellent and 
necefTary rule, for before this aft the juflices did punftually hold 
themfelves to the writs in the Regifter> becaufe they could not 
change them without aft of parliament; (as elfewhere hath been 
faid) therefore by this generall law it is notably provided for ex- 
pedition and adminiftraiion of juftice, that as often as it (hould hap- 
pen in the chauncery, that in one cafe there is writ (in the regifter 
of the chauncery) found, and in like cafe happening under the 
fame right, and needing the like remedy, a writ is not found, let 
the clerks of the chauncery agree in making of a writ, or adjourne 
the plaintiife untill the next parliament, &c. £ut now let us perufe 
the words. 

(12) Cofijimili ca/uJ] Although there be a fpeciall writ grounded 
upon this ftatute, called by the particular name of a writ in conjitnili 
ca/u, yet many other writs (though they beare not the name) are 
grounded upon this aft, as it appeareth in our books. 

(13) Concordent clerici,] And albeit that we have treated of this 
in another place, yet for the underftanding of thefe words, fome- 
what (hall here be faid, * 

Thefe that here are called c/erici, were jfct this time, and before 
called alfo magiftri cancellaria, and were afibciated to the lord chan- 
cellor; of whom Fleta faith, Cui affhcientur clerici bwitfti it circum- 
fpeSHy domino regi juraii, qui in legibus et confuetudinibuw^ Anglicanis 
notitiam babeant pleniorem, quorum cfficiumfit fupplicationes, et querelas 
conquerentiufn audire et examnarey et eis Juper qualitatibus injuriarum 
oftenfarum debitum remedium exhibere per bre-via regis. 

And thefe writs agreed upon by thefe mafter clerks were 
called magiflralia, for diftinftion fake, between hreitia formata 
de curfu, and thefe called »z^^^m//>, but hereof more hath been faid 
in another place. 

And one fpeciall note is to be taken, that this generall law 
extends not ondy to writs at the common law, but to writs alfo 
grounded upon aft s of parliament; for example, the ftatute of 

eiouccftey 
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Gloucefler doth give a writ of entry in cafe of alienation hf tenant 
ia dower, to be brought in the life of tenant in • dower, which there- 
upon is called a writ of entry in caju provifi : now upon thefe gene- 
ral! words writs have been framed in cmjfmili cafit, that is where 
tenant by the eurtefie, or tenant for life doe alien, btit it mufl be- 
Iff coufinuli cafu with the flatute of Glocefter; for where that fta- 
tute fpeaketh of a reverfion, a remainder is not in cmfimlicafii, as 
feme doe hold, that a reverfion 9X affignatione, though it be but for 
life, is within the a^ 

(14) Jttermineni querentts m/qi in friximum fmrli ofiit^tAmJ J 
Matters of great difiicalty were in auncient time ufoalty ad- 
journed into parliament to be refolved and decided there» 
whereof B radon faith. Si aliqua no*ua it tnconfiteta imerfe rint, 
^ua nunquam prius mjemrunty et ob/curum^ et difficile Jit twwn judi- 
ciumy tunc fonantur judtcia in re/peBu ufque dd magnam curiam^ nt 
ibi per confilium curia termineturv and this agreeth with our book& 
from time to time. 

And hereof there be infinite precedents in the rols of par- 
liament. Fide the ftatute of 14 £• 3. cap. 5. fee 22 fi. 3* 3. & 
2H. 7. 19. 

To which end parliaments were often holdcn, • king Alfi-ed 
or Alured did ordain by authority of parliament^ that for ever 
twice a yeare, or oftner, if need were, in time of peace a par- 
liament fhould be holden at London: pur parlomenter fur le guides 
ment del people de Dieu, content gents fe garder 01a de pecher, ifi<ueront in 
quiet i recei'veront droit per certein ^fB^ges^ etjaittts judgements, of whom 
the poet fung. 



^4. xr JL^is^ £a.» 

try 4lf»iW, 1» 

16 Afll p. n. 

£nti7<4» 

Britton^lbb I4i» 
X9M.). JaffU 
titr. 16. B E*> 
7,8.«E.j.> 

21.35. lyE-i* 

35-4f 4oK-i- 
34. 31.41 Aflljw 
2S.46£»}»pctit;i. 
18. i3ift>wGhe» 
1x9. ])H.4.4» 

14H.4-34*, 
* M»rr. c» a. f 3, 
It cap. S* ) X« 



Anglorumfic regnd regenSy ut nmfaret ills 
Antea rexfimilis, aqualis poftea nuUus* 

And in an ancient chronicle I rcade of him, Jluredks ocerriimiM^ 
genii princeps et doSliJJimus totumque novum et njetus teftamentuM in iuk^ 
giam AngUca genfis tran/muta'vitf l^c, ' 

In the raigne of E, i. parliaments were very frequent, 
and often hoWen, and for the moft part one parliament in two 
yeares. 

King £dw. 3, ordained by authority of parliament, that a 

parliament (hould be holden every year once, or more often, 

if need be : to what end ? for maintenance and execution of lawes, 

. and for redreffe of divers miibhiefes, and grievances which dayly 

happen. 

{15) ^d curia dmini reps deficiatt &c.] For it is a rple in W.at^5i# 
law, quod curia regis nm debet dtjicere conquerentibus iHji0iiik #^ 
kihenduf 



InhiftontEli^ 
tafi*lib.z.fQb3S^ 



4 E« 3. ca. t4« 

36£.3.csutot 
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G\VIA nen eft aliquod breve in 
^S^^cancellariay per quod querentes 
habent tarn fejiinum remedium ( I ), 
fuut per breve nova diffeifinay domi- 
nus rex voluntatem habens ut ceteris 
fiat jvjl'itia^ €t quod dilationes (2) /« 

* placito communi amputentur ei abbre- 
pientur^ concedit quod breve affifa 
nova dijfeiftna locum habeat in plu^ 
ribus cafiitus quam priui habuit (3). 
Et concedit quod de ejioveriis bofci 

i (4), proficuo capiendo in bofcoy de nu^ 
cibus^ et glandibus^ et aliis * fru£iibu% 
j^olligend! (5)» <jfi^ corrodio (6), liber a^ 
tione bladi^ et aliorum vi^ualium (7), 
ac necejfariorum (8) in certo loco an- 

' nuatim recipiend' (9), tolnetoj trona* 

• gioj pajfagioj pontagioj pannagioj et 
his fimiHbus in certis locis capiend* 
(10), cu/lodiis bofcorum^ parcorum^ fo^ 
rejiarum^ chacearum-t warennarum^ 
fortarum^ et aliis balivis (ilj, et of- 
ficii s in feod' (12), j ace at ae catero 
vfjifa nova dijjeifence^ Et in omnibus 
Jupradi^is, cafibus niodo confueto fiat 

breve de libfro ten* (13). Et ficut 
prius jacuity et locum habait in com^ 
tnunia pafiura: ita de catero locum 
iab'eat in communia turbaria, pifca- 
Ttay et aliis commun' hisfimilibus (14)? 
quas quis habet pertinentes ad liberum 
tenementum^ \)el etiam fine ten* per 
fpeciale fa6lum^ ad minus ad terminum 
iha. In cafu etiam qudndo duis te- 
nens ten* ad terminum annorum, vel in 
cufiod* illud alienat in feodo (is)y ^^ 
per illam alienationem trdnsfertur li^ 
ierum ten* infeoffatuwyfiat remedium 
per breve nova dijfeifina* Et ha^ 
beantur pro dijjeifitoribus tam ille qui 
feojfiaty quam feoffatus : ita quod vi- 
vente altero eorum locum habeat pra^ 
m^um breve* Et fi per mortem per- 
Jonarum cejfet remediun per pradi5ium 
hreve^ fiat rahedium per breve de in- 



pbRASMUCH as there is npi 
writ in the chancery whereby 
plaintiffs can have fo fpeedy remedy, 
as by a writ of novel diiieifin ; our 
lord the king, willing that juftice 
may be fpeedily miniftred, and that 
delays in pleas may be taken away or 
abridged, granteth that a writ of no- 
vel diffeifm fliall hold place in more 
cafes than it hath done heretofore; 
and granteth, that for eftovers of 
wood, profit to be taken in woods hy 
gathering of nuts, acorns, and other 
fruits, for a corody, for delivery of 
corn and other victuals and necef- 
faries to be received yearly (in a place 
certain) toll, tronage, paflage, pon- 
tage, pawnage, and fuch like, to be. 
taken in places certain, keeping of 
parks, woods, forefts, chafes, war- 
rens, gates, and other bailiwicks, and 
offices in fee, from henceforth an af- 
fife of novel difleifin ftiall lie. And 
in all cafes afore rehearfcd, according 
to the cuftomed manner, the writ 
fliall be de libero tenemento'y and as 
before times it hath lien and holden 
place in common of pafture, fo fhall 
it from henceforth hold place in com- 
mon of turf-land, fifhing, and fuch 
like commons, which any man hath 
appendant to freehold, or without 
freehold by fpecial deed, at the leaft 
for. term of life. In cafe alfo when 
any holding for term of years, or in 
ward, alieneth the fame in fee, arid 
by fuch alienation the freehold is 
transferred to the feoffee, the remedy 
{hall be by a writ of novel difTeifin, and 
^ well the feoffor as the feoffee (hall 
be had for difleifors, fo that during the 
life of iany of them the faid writ fliall 
hold place; and if by the death of 
the parties remedy happen to fail by 
^h4t writ, then remedy fliall be ob- 
tained 
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^rejjii (i6j: 4t quamvts fuperius fiat 
nuntio (17J de aliquibus cafihui^ de 
quihui locum nan hahuit prius breve 
nova diffeijina^ non propter hoc credat 
Altquis illud breve non competere^ ubi 
prius competebat. Et licet dubita- 
verint quidam^ utrum in caju quo quis 
pafcat alter ius feperaU (10), fieri po- 
ierit remedium per pradiSiMm breve ^ 
ieneatur pro certOj quod in cafu iilo 
per pradidium breve bonu n et certum 
eft remedium, Ca^teant de aetero illi 
qui nominati fiint diffeijitores ( 19J, 
quod non proponant faljas exceptioneS'^ 
per quas captio djfija differatur^ di^ 
(endo quod alias tranfivit ajfifa de 
eodem ten* inter eafiiem partes^ vel di^ 
cendo et mentiendo^ quod breve de aU 
tiori natura pendet inter eafdem partes 
M eodem ten*^ et fi^per his et confimi" 
libus vocent rotulosj vel recordum ad 
warrantum^ ut per iliam vocationem 
ofportare poj/int vefturam^ et levare 
reddiiuSy et alia proficua ad magnum 
detrimentum querentis, Et quia prius 
aliam pcenam non habuit^ qui hujuf- 
modi faljas exceptiones mendaciter pro- 
fojuity ttifi tantu quod poft mendacium 
Juum convi^um procejfum fuit ad cap- 
tionem ajftja : dominus rex^ 
[ 410 J cut odiofis funt hujufmodi 
falfa exceptiones^ Jiaiuit 
quod fi quis dijjcijitor nominatus 
perfonaliter proponat illam exception 
fiem ad diem fibi datum^fi defecerit de 
warranto quod yocavity habeatur pro 
fiJIeifitore abjque rjecognitione ajfifa^ et 
reftittfat damna prius inquijita^ vel 
poft inquirenda de dfipip; et nihilo- 
-minus pro falfitate jua puniatur per 
prifonam unius anuf. Et ft iglla ex^ 
ceptio proponatur per balivum^' non 
propter hoc differ atur captio ajjif^y 
nee judicium Juper reftitutione tetf 
(20)1 et davm^: ita tamen quodfi do- 
minus illius^ baliviy qui ab/ens fuerity 
pojlmodum veniat coram jufiic\ qui 
aft/am ceperinty et 'offerat verificare 
f^rrecorduniy vel per rotulosy quod 
WH aliH tranfivit df modern ten' int^r 
- * i eajdem 



tained by a writ qf entry. And al- 
beit that above mention is miule of 
fome cafes wherein a writ of noyet 
difleifin held no place before, let no 
man thii>k therefore that this writ 
lieth not now where it hath Jien be- 
fore. And though fome haye doubt<« 
ed whether ^ remedy be had by this 
writ in cafe where one feedeth in the 
feveral of another, let it be had for 
certain, that a good and .a fi4re re- 
medy is given in that cafe by the fai4 
writ. And let them which be name4 
difieifprs beware from henceforth that 
they allcdge not falfe exceptions, 
whereby the taking of the aflife may 
be deferred, faying, that another ^me 
an affife of the fame land pafied be^ 
tween the fame parties, or faying, 
and faifly, that a writ of more high 
nature hangeth between the fame 
parties for the fame land, and upoa 
thefe and like matters do vouch rolls 
or records to warranty, to the end 
that by the fame vouching they may 
take away the. vefture, and receive 
the rents and other profits, to the 
great damage of the plaintiff. And 
where before none other pain was 
limited againft him that faifly had 
alledged fuch untrue exceptions, but 
only that after fuch falfe furmifei^ 
difproved the aifife fhould pafs; our 
lord the king, to whom fuch falfe ex- 
ceptions be odious, hath ordained, 
that if any being named diffeifor do 
perfonally alledge the exception at 
the day to him given (if he fail of the 
warranty that he hath vouched) he 
fhall be adjudged for a diffeifor with- 
out taking of the affife, and fhall re- 
ftore the damages before inquired o^' 
or to be inquired after, to the double, 
and fhall neverthelefs have a year's 
imprifonment for his falfhood. And 
if that exception be alledged by a 
bailiff, the taking of the affife fhall 
not be delayed therefore, nor the 
judgement updn the reflitution of the 
lands and damages. Yet neverrhe- 
/ lefs, 
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w\^eiH partes^ vel qUi>d querens alias 
fe Yitraxit dt hrevi cofifimili^ vd ptd^ 
^iikm pendtat p€r breve de dltiori 
aatura: fiat ei bre^e de faciendo ve^ 
^trefuper hot recordunu Et cufn il- 
M habuerit, et videartt jiiflic*j quod 
recsrdum ita ei mjffufn valtret ante 
Jmdiciumj quod per ilhid excluderetur 
querens ab aHlone fuoyjldtint faciant 
jtiftic* fcire parti, qua prius tecupe^ 
favit, quod fit ad certnm diem, ad 
^tufH irebdbeat dtfeftdens feifinamfiianiy 
4t damftajfi qua prius Johit per pri- 
nmm iudieiumy fimul cum damnis qu^ 
kabutt poft primum judicium reddif : 
fud ei reftituantur in dupby ficut fii^ 
fradiifumefl: et nihilominus pwiiatat 
Hie qui prir^ recuperavity per prifii^ 
Mtim fecundum difcretionem juftic\ 
EodeM modo fi defendenSy contra quern 
Iranfivit ajija^ infua abfentia IfftendAt 
(hartas^ vet quiet* clam* [2i), Jiiper 
fuarum confe&ione nonfueruM jurat* 
examinaf nee examinari poterunty pro 
io quod de eis nonfiebat mentio in pla^ 
citand*y et probabtliter ignorare potue^ 
tunt confeSiionem hujufinodi firiptO" 
turn : jufiic* vifis fcriptis i His faciant 
fcire partly qua recuperavity quod fit 
ad certum diem coram eis : et venire 
fac* jurat* ejufiiem affija. Et fi per 
verediSium juratorum (22), vel forte 
per irrotulamentum fcripia ilia veri^ 
ficaverinty puniatur illcy qui ajfifam 
impetravit contra fa£lum fuumy per 
pwnam fupradidlam. Nee capiat vie* 
de catero bovem a dijfeifito, fed a dif 
feifitore tantum (23). Et fi plures 
fint diffeifiiores in uno brevi nominatiy 
nihilominus de uno bove fit contentus 
(24)7 nee exigat bovem nifi de pre^ 
m V.J. vel precium (25). 



lefs, diat if the matter of fuch a bai- 
Hff that was abfentj come after be- 
fore the fame juftices that took the 
aflife, and offer to prove by record or 
rolls, that another time an aflife paff- 
ed between the fame parties of the 
fame land, or that the plaintiff at 
another time did withdraw his fuit in 
a like writ, or that a plea hangetb by 
a writ of more high nature, a writ ot 
venire facias fhall be granted unto 
him to caufe the feme record to be 
brought; and when he hath the feme, 
and the juftices do perceive, that the 
record fo (hewed by him would have 
been fd available before the }udge«^ 
thent) that the plaintiff by force of 
the fame ihould have been barred erf" 
bis adion, the juftices ihall prefently 
caufe the party to be warned that 
firft recovered, that he appear at a 
certain day, at the which the de- 
fendant Ihall have again his feifin and 
damages (if he before paid any by 
the firft judgement given) which 
fliall be reftored him to the double^ 
as before is faid ; and alfo he that firft 
recovered (ball be puniftied by im- 
prifonment according to the difcre-» 
tion of the juftices. In the fame 
manner if the defendant, againft 
whom the aflife paflTed in his abfence, 
ihew any deeds or releafes, upon the 
making whereof the jury were not 
exartiined, iior could be examined, 
becaufe there was no mention made 
of them in pleading, and by proba* 
bility^ might be ignorant of the mak- 
ing of thofe writings; the juftices 
upon the fight of thofe writings (hall 
caufe the party to be warned that 
recovered, that he appear at a certain 
day, and fliall caufe the jurors of th^ 
fame aflife to come; and if he fhall 
vcrific thofe writings to be true by 
the verdia of the jurors, or by in- 
.rpllment, he that purchafed the aflife 
contrary to his own deed, (hall be 
punilhed by th^ pain aforefaid. An4 
Itfee IherifFtrom henceforth (hall not 
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take an ox of the difleifee, but of Ae 
difleifor only; and if there be manv 
difleifors named in one writ, yet ihatt 
, he be contented with one ox; not 

iha]] receive any ox but of v. s. price, 
or tne value. 

(Re^ft. 196, &c. S Rep. 45. Fitt. Aif. 138. Fit*. Avowry, 141. Raft, s^y&c, Co. pit. 60. 
R^ift. 197. Fitx. Afl*. 61. 94« I II. 134. 167. aia 3x6. 330 439. 451, Fitz. Aff. 795. Fitt. Brief, 
790. Bfo. ElegiL ao. Bn.. diflcifin, 86. 105. Raft. 67. n H. 4. 84. Hob. <>5. 11 H. 4- ^- 49* 
ai Ed. 3. f 4« 30 Ed. 3. f. la. Fitz. Record. 3a. Bro. Coverr, 35. i Roiu 91. Kciiw 131, 13a. 
Fits. Aft*. 5. i%2. Fits. Certiftcate, a, 3, 4. 7, 8. 10. F.N,B. i8x, *c Raft. ixo. Re^ift, aoo» 
17 E. 3. f. z8. la H. 4. f. 9. 7 H. 4. f. 45. Fiu. Aff. 41a.) 

(1) Tamfeftifium rttnediwn^ The aflifc of novel difleifin is tiot [+113 
Onely maxime fefiinum, fed maximi beneficiali rtmedium, for many 

caofes : 

1. The defendant (hall not be elToigned. 

2. The defendant (hall not cad a prote<flion. 

3. He (hall not pray in aide, but of the king. 

4. He (hall not vouch any flranger, nor any party to the writ^ 
onlefle he enter into warranty maintenant. 

5. The fame law of receit. 

6. The parol ihall not demar, either for tlte nonage of the plain* 
tife, or the tenant, and for divers other caufes. 

(2) Ut celeris fiat jufiUiut et quod dilationeu &c.] This con- 
ccrneth the common- wealth, for expedit reipuhlica^ ut Jit finis litium ; ^tfuU^ 
and the duty of every good judge, for boni judicis eft lites di- Rtgula* 
rimere. 

(3) In plurihus cafehus qudm prius bahuit.l It is to be obferved, 
that at the common law there were but two forms of writs of affife 
of novel difTeifin in the regifter of the chancery, that is to fay, an 

afife de libera tenemento, and an aflife de communia paftura tor his 4£ a. Aft 451, 
cattcll, &c. which was fo neceflary, as without it his free-hold '^^ ^^i^' "' 
could not be manured : and the aflife de libera tenemento did lye of ' *** 

houfes, land, rent, and other things which lay in render, whereof 
a *r<fa^ did lye at the common law ; but of all profits aprender, 3XE. x.A(r.44e. 
which confifted in capiendo, colligendo, babendo, recipiendo, et exercendo, 4 *^* *• .'^- 449- 
an affife of novel difleifm did not lye at the common law ; but the ^l^'^^'^\l'^ 
party was driven to his quod permittat, in which was great delay, ' • • * • 37 • 
and they which had but an eftate for life could not maintain that 
writ: therefore this a6t doth give in all the faid cafes a fpeedy 
remedy by an aflife in lieu of the quod permittat, fo the faid profits 
were to be taken or had in certo Uco} and therefore thefe words, 
in pluribus cafibus, Cfff . are verified. 

(4) J^e efioveriis bo/ci.} Thefe (as by thb a£l appearcth) confift Lib. 5. fol. aj. 
in capiendo. lib. 8. fol. 47, 

Of this woid iftovirium, and of the feverall kindes thereof, I **"-5- ^o- "»• 
have fpoken at large in other places. 

(5) Df «»f/^/, glanfibusy et aliis fruaibus colligendh.'] Thefe 
and the like eonfift in coikgendo, and -are to be taken in woods : 

^otandnm eft quod fub nomim herbagii, uon continetur glans, et ideo Braft, li.4."^ 
tempore glandij, et pefone tjfcluduHtur porci, et capra, nife ad hoc fpe- 
^taliter Mgatur, quod iakm babuut ccimum^mi glandis enim nomine 

(ontincntur 
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Jehu Wiebs cafe> 
vbi fopra* 



yX3.6s.8E.3. 
55,56. 10E.3. 
»7. 18 E. 3. 27. 
19 E. a. Vieu. 
77. 7 Aff. 12. 
roAir. ij^ 
30 AflT. 4. 
i8E.2.Aff.377. 

4E. 2. ib.449' 
8 E. 2. ib. 385. 
»6 E. 2. ib. 370. 
7 H. 6. 8. 
22H.^. 9. 9E^. 
(/. 27 H. 8. a. 
28-H.8.Diejr,7. 
3 M^. Di?r, 
1-53. 31 H. 8. 
Br. gentes 1 34. 
* Jehu Webs 
cafe, ubi fupr. 
F.N.B. 178. f. 

1 31 E. I. Air. 

440. ziE. 3. 
4.b.27H.8.j2. 
13 B. 3. Pari 23. 
s2A(r.23.8Air. 
4. 3 E. 3. Aff. 
175. 22 H. 6. 
II. 15E. 4. 4. 
30 AflT. 4. 
tiAff.p. 13. 
lib. 5. fol. 61. 
Je. Webs cafe. 



Bra(^*li. <. fol. 
231. 23 H. 3. 
AS. 438. 



continentttr glans caftanea, fagina, Jiciis et nuces^ ef slia fu^tfi quacidr 
et pa/ci poterunt prater her ham. 

Nee de concujfa tantum tluit iliee glandis. 

(6) De corrodto,\ Th>8 being a reafonable fuftcnance for a m3n« 
coniifteth in habendo, as by the writ de corrodio habmd* ap- 
peareth. 

And albeit this aft fpeaketh de corrodio^ yet an aflife fhall be 
maintained of the part of a corrodie, but therein alio are diverfities, 
fis you may read, lib. 8. in Jehu Webs cafe, 

(7) De Tiber atione hladorum, et aiiorum 'vi3ualium*'\ Tbefe conflfl 
in recipiendoy as belonging to a corrodie. 

(8) Jc aiiorum neceJfariori^J^ Thcfc alfb confift in redpiendo, 
as things qua pertinent ad 'viSlumf veJHtum, et habit ationemt 
hominis, 

(9) In or to heo annuatim redprendij','] Note this claufe, /V eertet 
keoy extends to eflovers, and all the profits aprender, and not to 
the claufe of offices. But yet the office mull be in certo loco, whichr 
is fo to be underflord, as albeit the office be removeable, yet it 
muft be in certo locoy whea the affife is brought* 

(10) I'olnetOy tronagit, paffagio, poutagio^ pannagh, et hiis fimilihus: 
in ctrtii locis capiend*J] Thefe coniift in capiendo^, and of thefe yoi* 
may read at large in Jehu Webs cafe, ubi fupra. 

(11) Cuftodiis bo/cor um, parcorum, forejiarum^ cbacearumy n»arren^ 
narum, portarum, et aliis bali'uis,'] CSf thefe and other offices, yoH 
may read at large in Jehu Webs cafe ; and this aft concerning* 
thefe offices is bat declaratory, for an aflife did lye of them at 
the common law, becalife a pracipe did lye of them^ as> in that 
cafe it appeareth. 

(12) Et officiis infeodo,"] This flatute being herein (as hath bectt 
faid) made in affirmance of the common law, although the flatute 
fpeaketh onely of offices in fee * ; yet fuch as have offices in tail, 
or for life, (hall have an affife> as by the authorities before cited 
doth appear* 

f And albeit the words be general!, yet this aft is onely to be 
intended of offices of profits, and not of offices of charge, and no 
profit. 

But this aft doth extend afwell to offices in the admirall court 
^cclefiafticall court, or any other court, where either the civill or 
ecclefiafticall law, or any other law then the common law, &c. of 
England doth rule; as to offices in temporall courts which are go. 
verned by the common law, &c. as by the authorities abovefaid^^ 
and Jehu Webs cafe appeareth.. 

If a man be difTeifed of the whole office, he (hall have an affife 
de officio cum periinen*r and albeit the flatute fpeaketh, de officiis, 
and if he be difTeifed of parcell of the profits, he may have an affife 
of that parcell: but thereiitalfq are aiverfities, as you may read 
in Jehu Webs cafe. 

(13) Bre've de libero tenementQj] So as now by this aft, in all 
the cafes abovefaid concerning profits aprender ^^ the affife of novet 
diffeifin fhall be de libera tenements 

(14) Et ficut prim jacmti -et locum habmi in communia paftura, it a 
de ccetero in communia turbaria^ pi/caria, ep aliis communibus hiis 

Jitnilibus.'] Brafton, who wrote before the making of this aft, faith, 

^od locum kabet ojjifa de qualibet communia pertinerC ad libemm t&* 

' riementum^ 
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nemtntum, /ciL C47nmuma pafiitr^t, turharla, ^f. And in the raign iaH.3.ib.4i7. 
of H. 3. which was "before the making of this aa, an affife did lye ^^P',^** 
of acoromou of pifcarie; and thefe opinions had great probability **" **^ 
of reafon: yet becaufe (as hath been faid) there was no writ in 
the Regifter in thofe cafes, therefore before this att no writ did 
lye by the general! opinion of the judges ; but now this a£i hath 
cleared the queftion. 

{15) In ca/tt etiam quande quis tenet tenemenium ad termimm an- 
morum, *vel in cuftodiam^ et alitnat in feodo.'] This branch is an af- 4E. 2. Am 790. 
£rmance of the common law, for the free-hold being in the leflbr, "^v^, "^^^ 
«r io the heir, the livery being made by the lefTee for ]^eers, or l^nTy. 4, 
^ardein, doth work a diffcifm, becaufe by his torcious livery ke 
<iiffeiicth the leflbr or heir, for the which they may have an affife [ 413 ] 
of novel diifeifiii at the common law, and both the feoffor for laE. 4. la. 
Inaking, and the froffee for taking a torcious livery were boih 
difleifors ; and fo it is if tenant at will, or tenant at fufFerance 
make a leafe for yeers, and the leflee enter, this is a difleifm io 
the lefTor at the common law. 

Thb aa fpeaketh iirll of a tenant for yeers, and yet a tenant by See the iiKieirt 
elegit, llatute merchant, or the ilaple are within this law ; and fo Tcrmi,ca|i.Ele. 
it is cf a tenant at will, or a tenant at fufFerance, for all thefe have t.E.i. Aff! Toa 
■a pofTeflion, but otherwife it is of a bailife, for he hath nopofleflion 
at alL 

2. OF gardein, whicli extendeth not onely to gardein in chi- ^ Aff.28. BE.> 
valry, but to gardein in focage, et pur caufe de nurture, ^V ' 5 ^* S- 

3. • Of an alienation in fee, and yet an alienation in tail, or for ^^ ^ a.* 
life is within this ad, becaufe they are within the fame mifchief. ^jj ^^\* 

4. J- IFtenant for yeers, or a gardein make a leafe for life, the • pradt. li. 4. 
remainder for life, the remainder in fee^and tenant for life enter, f* 216. 

le is a difTcifor, becaufe he taketh the firft livery ; and fo it is of ^}}: "P* 3»» 
him in the remainder for life, or in fee, if he enter. Kteta'ii'^i.c. 17* 

{i6) Fiai remedium per hreve de ingreJfuA Here it is objeaed, ^te^\. H. 
t^iii tarn fioffator^ a udm feoffatus be difleifors, by the common 43 AIT 45. 
law, and fo declared by this ftatute : t 5° ^* 3- **- 

1, How the leflbr or heir can have a writ of entry, and fuppofe 
the entry hy t;he leiTee or gardein ? 

2. Whether the lelTor or the heir may not have an cleaiow, 
.cither to have his aflife, or his writ of entry ? 

To the firft it is anfwered, that albeit it be a dilTeifin, having 
regard to the leflbr or heir, for the benefit of the aflife ; yet be- 
tween the Icflce or gardein, and the feoffee, it is a feoffment, 
whereufito a warranty may be annexed, and a voucher had of them 
to recover in value (as in another place hath been faid) fo as the Sec the firft ptit 
Icilbr or the heir may have a writ of entry in the per againfl the of thelnftitotes 
alienee, and principally, becaufe it is afiirroed by this aft. ^^' ^9^' * ^"' 

To the fecond, this ad hath prefcribed a form and order concern- 4 E. 2. Afl: 790. 
iBg alienations after the aa,«z;/2. that living either the feoffor or feof- '9 E. a- ib. 400. 
fee, an affife fliould lye; and therefore living either of them, a i?^'o\ 
writ of entry doth not lye : but for alienations before this aa, a '^' T ' 
writ of entry might have been brought fince this aa. 

(17) Et quoBPvis fuptrtus fiat mentiOy tLQ.,\ This is bat abundant 
(§Mula^2Xi^ yet prudently added ad major em ret fecuritatem. 

(18) Et licet dabitaverint quidam utrum in cafu quo quis pa/cat aJ" 
Urtusfiperalif &C.] Thb affile was in this cafe maintainable by the 
1 laHT. 



4^3 

«7 Afl*. p. 30. 
Kelwey,i*H.7. 
fto. F.N.B. 
178. h. Liure de 
£jitriesRaft.65. 
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Brad. li. 4. fo. 
ax7.Fleta9li.4. 
cap. I. 27 Afl*. 
p. 51.28 Afl: 
p. 50, F.N.B. 
178. i. 
Brad. li. 4. 
fo. 216. 



Mirror, ca. 2. 
^15. Brie 
fol. 108. 



2| Afl^ p. X. 
26 Afl". p. 35. 
44E.3.23. 
7H.4.16. 1H.4. 
51^ 52. Bro. co- 
if crt 68. Doa.& 
Stud. li. 2. 
fo. 113. 29 E. 3. 
27. M. i8£. I. 
'Coram rege 
Rot. 35. North. 
33 R. 2. 
Hecord 32, 



Thefe words arc to be intended, when one claimcth common in 
the feverall land of another, and puts in his cattell to ufe the fame; 
the^ owner of the foil hath two wayes to help himfelf, either to 
waive thepoifeffion, and then to bring his affife as one out of pof- 
feffion, as m the common cafe of a diSeifin, and then he (hall have 
judgement to recover the land and damages ; or elfe he may keep 
his pofleffion, and bring his generall writ of affife of novel diffei- 
£n : and if the tenant plead to the ailife, that the plaintife was te- 
nant of the land the day of the writ purchafed, and yet is ; the 
plaintife may maintain his writ, and fay, that the land was, and is 
his feverall, and the^ defendant did feed his feverall with his cattell, 
and according to this branch of this ad he prayeth the ailife; and 
in this cafe if it be found for the plaintife, he ihall have judgement 
to hold the land as his feverall, and damages. 

Note that in this cafe he is not dilTeifed of the land, but of the 
feveralty of his land. 

And this feeding is to be underflood, when one claimeth a com- 
mon appendant, appurtenant, or in groiTe, and for the ufe of the 
iame doth put in lus cattell ; this claim, and putting in of his cat- 
tell is a diueiiin of the feveralty of the land, and fhall have judge- 
!ment, as is aforefaid, accordingly: but if the cattell come in by 
way of efcape, this is a trefpaffe, and no difleifin of the feveralty 
within this flatute. 

By the common law a man that is in feifin of his land may have 
an affife, for that he is diiTeifed of the quiet injoying of his land ; 
as when the lord, or any other that hath a rent, and oftentimes dif. 
treineth for the rent, where none is behinde, the tenant fhall have 
an affife of novel difleifin of the land, for that, by reafon of the 
frequencie of dillreffes, he is diffeifed of the quiet injoying of his 
lana, and cannot make his advantage thereof^ and frequentia mutat 
tranfgrtffionem in dtffeifinam. 

And the Mirror faith, that diilurbance of one that is in jjeace- 
able pofleffion, in three cafes doth amount to a difleifin : as if the 
lord that is in quiet pofTeffion of his rent cometh to diflrein, and is 
by the tenant diflurbed, fo as he cannot take a diflrefTe, this dif- 
turbance is a diffeifln of the rent. 

2. When the lord hath taken a difbefle, and the tenant pay not 
his rent, but diflurb him by unjuft fute of a replevie. 

3, When any diflrein fo outragioufly (that is, fo often) as the 
terre tenant cannot plough, or duly ufe his ground. 

(19) Cwveant de catero Hit qui nominati funt dijfetfitores^ &c.] 
A feme covert and an infant are not within this ftatute to have 
corpprall punifliment by imprifonment by their plea, by vouching 
of a record, and failing of it. 

This ad doth not extend to an affife of mordanc. 

See a nouble record foon after the niaking of this ad, upon 
this branch of tlus ad, Mich. 18 E* X* Coram re^e Rot. 35. 
North. > 

In a formedon, or any other reall adion, if the tenant plead a 
record, and &il thereof at the day, the demandant fliall not have 
feifin of the land, but onely a petit cape : for this ftatute extendeth 
opely to the affife of novel difTeifin : and in cafe of the affife, if 
the tenant before this ftatute had pleaded a record, and failed 
thereof, yet the affife ihould have b(ren taken^ as appeareth b/ 
this ad. 
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Here it is to be obfenrcd, that every man (hall plead that, which 
IS apt and pertinent to his cafe; and therefore a diffiifor that is 
not tenant of the land (hall not plead any thing hat concerns the 
tenancic of the land, as a rclcafe of all aflions realls, but fhall 
plead a relcafe of aftions perfonalls, or any other plea that doth 
cxcufe himfelf of damages. 

(xo) Et fi ilia exceptio troponatur per halivum, non propter hoc 
Sfferatur capita afftfig, nee judicium, fuper rejiitutione tenememti, &c.] 
In an affife, as by this branch it appeareth, the bailife cannot plead 
any matter of record, either in bar re or to the writ ; for the bailife 
cannot plead any matter, or any plea out of the point of the aflife, 
nor any thing that is not triable by the aflife, nor any plea which 
he caanot conclude, Etfi tro^oe nefoit nul tort, nul dijfeijin. Hereby 
it appeareth what treafure may be found in the mines of thefe 
ancient ftatates. 

And if therefore the bailife do plead any matter of record, yet 
the juftices (hall proceed, &c. and give judgement; but then the 
defendant naiped in the aflife may come unto the juftices, and ve- 
rifie that there was fuch a matter of record, &c, and he ihall have 
a certificate of aflife by force of this aft. 

And the writ that is given in this cafe is after judgement, bat 
the certificate of aflife that was at the common law was after ver- 
dift; and before or after judgement when the verdift was not 
well examined by the juftices, &c. the juftices of office might ex- 
amine it, whereof we need not to treat any further in this place, 
for that this ftatute doth not extend to that kinde of certificate ; 
onely I may note two things, \, That when the recognitors of the 
affife give a full generall verdift, there lyeth no certificate at the 
common law. 2. That if any of the recognitors of the aflife that 
gave the verdid died, the certificate failed at the common law, 
for it was to fupply the defedl of their former verdid : fee here- 
after more of this matter in this chapter. 

Note the words of the aflife are attachias eum^ 'vel hali'vum fuum, 
13 c. And the baylifFe plead in his own nanie; /. de C tanquam 
iali'vus A. de B* dicit : and not A» de B, per balivumfuum. 

(21) Eodem mod9 fi defhndem, contra fuem tranfivit ajfifa, in fiia 
ahfentia oftendat cbartas, W quiet* clam\ &C.] This branch doth npt 
onely extend to aa aflife of novel diflTeifin, but to the aflife of dar^ 
rein prefentment, juris utruntt and aflife of mordaunc', and fome have 
thought to an attaint alfo : fo as the tenant fhall npt onely have a 
certificate of an affife by the former branch upon matter of record, 
but alfo by this branch upon deeds and quiet claimes, and the rea- 
fon thereof is, for that the bayliffe could not plead the fame. 

And it is to be obfervedf that after the bayly hath pleaded to 
the aflife, the tenant may come before the ailife taken, though it 
be after the affife awarded, and plead any deed, quiet-claime, or 
other matter of certificate, and fhall not bee driven after the aflife 
tal^en, &c. to fue his (certificate upon this a£l to trouble the tenant 
and the recognitors of the affife, quia frufira fit per plura, quod fieri, 
fotefi per pauciora, 

(22) Fenire facias jurat* ejufdem ajjt/a : etfi per *verediShim ju- 
ratorum, &c.] Upon this branch it hath been conceived, that albeit 
that" fome of the former recognitors be dead, that it fhall be tried 
by the former and by others ; for though this aft doth ordain that 
a vinire facias ihall be awarded to the jurors of the fame affife, yet 

the 
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the fubfcqucnt words be, tt fi fer njeredi£ium juraforum, and faith 
not pr^diaorumi fo as upon this ad an addition may be ftiade. 
^ In an^ffife the plaintiffe made title to ten marks rent by fpe- 
cialty o^BB graunt of the tenant, and the affife was taken by de- 
fault, a^after the tenant upon (hewing of a deed of defeafance 
of the fame rent upon certain conditions to be performed on the 
plaintiiF<?|^ part, or other wife the rent to ceafe, which he averred 
to be bifeken, which deed of defeafance did beare date in a forein 
county, 'viz. in London, whereupon a certificate upon this ftatute 
was prayed before the juftices of aflifei who adjourned the fame in 
bank to be refolved, whether a certificate did lie upon this forein 
defeafaunce : where it was awarded that the certificate was main- 
tainable, and that the deed of defeafance being denied fhould be 
tried in Loudon, where it was found for the tenant, whereupon 
the certificate was remaunded to be taken in the county where 
the aflife was brought : out of this record thred things are to bee 
obferved. 

1. That a certificate doth lie upon a defeafance bearing date in 
a forein county (as well as upon a charter or acquitance) which 
was tried by jurors of that forein county, and by none of the re* 
cognitors of the affife. 

2. That a certificate lieth by this aft upon a recovery by de- 
fiiult, as well as where the tenant pleadeth by bayly to the affife. 

5. That the certificate muft be fued and adjudged in the county 
where the affife was fued, 

(23) Nee capiat fvic^ de c^tero ho'vem a dijfeijtfo, fed a dijfeijttore 
tantum.] This oxe which the Iheriffe tooke was not any reward 
for doing of his office fpro officio Jko exequendo) for that was pro- 
hibited by the flatute of W. i. cap. 26. but this was a duty due 
by auncient cuflome after the caufe 6nded. 

But where it was due onely from the diffijifor, the (herifFe before 
this adl did alfo incroach the like upon the diffeifee, which is re- 
ftrained by this adl, and to be taken onely of the wrong doer, 
and neither of the diffisifee, nor of the tenant that is no diffeifor, 

(24) Et fi plures Jint dijfeijitor'es in uno breve nominatt nibilominut 
de uno bove Jit contentus,] This branch is in afiirmance of the law, 

"for feeing they are joyned in one writ, they are as to this pur- 
pofe but as one diHeifor, and therefore but one oxe is due unto the 
iheriffe. 

A man that is indifted and arraigned for two felonies, (hall pay 
but for one deliverance onely, for though the felonies be feverall, 
yet the perfon that is delivered is but one. 

(25) Nee exigat bovem, nifi de precio 5./. W precium,'] Herein 
the makers of this law did adde this branch very providently, for^ 
there is nothing more inccrtaine then prices of things which often- 
times rife and fall, and fpedally of vidtuals, and therefore here 
having fet down the price of the oxe, they adde, if that Ihould not 
bee the juft price of the oxe, which they forciaw might not COft*. 
tinue long, then the flieriffe fiiould have 5.$. 
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CAP. xxvr. 



TN brevibus de tediffiljina adjudi- 

centur de catero damna in duplo : 

et Jint redijfeifitorei de catero irre^ 

fUgtabiUs per commune breve. Et 

Jicut in ftatuto de Merton provifum 

fuit illud breve de his qui dijjeijit* 

fuerini^ poftquam recuperaverint per 

sjjifam nova dijfeijina^ mortis ante- 

cejorisj out per alias juratas idterius 

de cater babeat illud breve locum in 

illis qui recuperaverint per defaltamj 

redditionem^ out alio modo fine recog- 

nitione ajjifarum vel jurat arum. 



T N writs of redifleifin from hence- 
forth double damages fhall ber 
awarded) and the rediiTeifors (hall not 
be repleviable hereafter by the com- 
mon writ. And like as in the ftatute 
of Merton the fame writ was pro- 
vided for fuch as were diffcifed aftfcr 
they had recovered by afEfe of novel 
difleifin, of mortdaunceftor, or other 
j urates; even fo from henceforth the 
fame writ fhall further hold place for 
them that Ihall recover by default, 
reddition, or otherwife, without re- 
cognition of affifes or jurates. 



(15 H. ^. f. 8. t Inft. IS4* »oH. 3. c. 3. 51 H. 3. c 8. Raft. 548.) 

By the ftatate of Merton both the writ of redijeifin, and of the Merton, cap. 3. 
foft dijeifin were given. 

This fbitote is an aft additioAall in three fcverall points. 
. I. Where the llatute of Merton gave but fingle damages, this 
aft doth give doubJe damages both in the redijfeijin and poft dif- 
/eifin^ bttt the jury is to give the fingle, and the court is to double 
them. 

2. Where notwithftanding the ftatute of Merton and of Made- Marlb. cap. 8. 
Jbridge, cap. 8. he might be replevied by the common writ, yet by 

this aft he cannot fo be. 

3. Where the ftatute of Mertoh extended onely to redifleiiins [ +17 ] 
upon recoveries in aflife of no*vel dijfeifinhy verdift of tlie recog- 
nitors, and ^ojtoft d\jU'eiJins upon recoveries by verdift one!y ; this 

aft doth extend to recoveries by default, reddition, aut alio modo^ 
as upon demurrer, &c. fo as hereby the redijjetfirii and pcfi dijfeijin 
doe lie in many more cafes then they lay before. 

See before in the expofitiou of the ftatute of Merton and Marie- 
bridge. 

If an aflife be brought againfl: A. and B. and A. is found the 
difleifor, and B. the tenant, and the plaintifFe recovereth, and B. 
the tenant diflfeifeth the plaintiiFe again, the plaintifFe (hall have 
no rediffeifitt, but a pofl d^eifin, becaufe a redijjeifin Jieth not but 
againft him that was party to the former diiTeifm. 



11. Inst. 



3C 
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CAP. XXVII. 

pOST^AM aliquls pofuerit ft A FTER any hath put himfclf t6 
* inittquifitiommaliquamadproxi^ "^ an inqueft, an eflbin fhall be 
muki diem^ alkcetur it ejfonium : fed allowed him at the next day^ but all 
ad alios dUs fequentis per ejifonium non the other days following, the taking 
differatur captio inquijttt(mis^ fvue of the inqueft fhall not be delayed 
prius bahnit effort y five non. Net by the effoin, whether he were ef- 
oAttiitat* ej/in* poft diem datum prece foined before, or no ; neither (hall 
partium (l), in cafu in quo partes any eflbin be allowed after day given 
confentiunt venire fine effoni: prece partium^ in cafe where the 

parties confent to come without 

eflbin* 

(Fitx.ElToiii. 15. Si. S3. 130. Dler, 224. 314. Bro. Pari. 5. Raft. 297.) 

Marlb.cap. 13. The itatttte of Marlebridge did provide, ^od poftquam aliquis 
pofuerit fe in inquifitimem aliquam^ ^c. non hahebit nifi unicum ef" 
fomumi f^c. By which (tatate it was not certainly limited when 
he ihould have that one efroine» and thereof enfued a great mif- 
oH. 5. 12. chiefe> for the defendant would not be effoined but at the habeas 

Wcftm. X. C.4T. ^J^J^ ^^^ jj^gu t},g jurors fhould lofc their iffues, and the in* 
queft ihould not bee taken> to tiie great vexation and loA'e of the 
jurors. 

And therefore this ftatute chiefly for the eafe of the jurors pro^ 

videth, that the defendant fhould have but one eflbine, and that 

efToine muft be at the next, day, and that is at the a^^///>/y^r/a/, 

and if he negledl that next time, he fhall never hav6 it after. 

7 fe. 2. cfTom • This adl is to be intended onely of a plea perfonall, and of a 

^' EL ^"^^b common eflbine; and not of an efToine de/er'vice le roy, for that he 

*5 3*4- • jj^^y g^^ ^yj^gjj j^g ^^jjj^ ggg ^jjg expofition upon the flatute of 

Marlebridge, cap. 1 5. 
35 H. 6. 53. And albeit the words of this ad are general!, yet it mufl be un- 

derilood pnely in cafes where an effoine doth lie, which is implied 
by this word alloceturt and therefore if the defendant come in by 
exigent^ or cepi corpns, and joyne ifTue ad proximum diem^ he cannot 
be eflbtned, for that he cither remaineth in ward, or goeth by 
mainprife, and therefore before this flatute could not be effoined ; 
and tais is a branch of redraint* and not of enlargement. 

(l) Nee admittatur efjonium poft diem datum prece partium,] And 
the reafon h, for that feeing thb day is given by the prayer and 
agreement of the parties without any effoine* this flatute doth 
enad* that pofl diem datum prece partium, no eHbine fhall be ad- 
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CAP. XXVIII. 



r^UMperftatutum Wtftnu x.fta^ TX/^HEREAS by the ftatute of 
^ tuatur quod foftquam tenenUs //- 'a7^a«,;^a^^ .u-. v:^ \^ .-«* 

mtl companurint in curioj non alU" 
cetur its ejpmium in brruibus ajjj^arvm 
(i).* eodem modo (2} de aettro obftr-- 
vetur de fetentibuf. 



Wcftminftcr the Firft, it was 
provided) that after the tenants have 
once appeared in the court, no cf- 
foin (hould be allowed diem in writs 
of affifes ; in like manner it fhall he 
from henceforth obferved againft the 
demandants. 



W. 1. cap. 41. (^tf • £flbin» €51 66. 68, 69. 78. 249* Raft. 316.) 

{\) In bre*vibus a//!/antmJ] This ad extendeth not to affifes of 
novel diii'eiiin lio more then the faid ftatnte of W. i. here recited 
doth: fee before the expofition of the ftatute of W. 1. and the 
rather for that this ad faith de petentihms, and the plaintiffe in an 
affife of novel difletfin is called querens and not ^ttns, but this ad 
extendeth to mordaunc', juris mtrvm, and attaints, and doth re- 
medy the niifchiefe of the demandants &de» which was omitted in 
the ftatute of W. i. And note that a writ of attaint is here com- 
prehended under this word a/p/a, becaufe it h^th the quality of an 
afliie, vise, to have a jury returned the firft day, and fo in equall 
mifehiefe. 

(2) Eodem modo.] This is an ad of reference, that in all cafes 
where the ad of W. 1. doth take away the common eftbln from the 
tenant after appearance, there this ad doth take it from the de- 
mandant after appearance. Sec more of this matter in the expo- 
fition upon the faid ad of W. i. 



CAP. XXIX. 



Jj^kEFE de tranjgfefftone (i) ad 

audiendum et terminandum de 

catero non contedatur coram aliquibus 

jufliciariis^ exceptisjufticiariis de utro- 

fue banco (2), et ju/ficiariis itine-- 

rantibusy nijitro enormi tranfgref* 

fime^ ubi necejfe ejl apponere fejiinum 

rmudium (3). Et dominus rex de 

gratia fua fpeciali ^4) hoc duxit con- 

adetidum. Nee etiam de catero con^ 

ctiatur (5) breve ad audiend^ et ter* 

fninand* afpella coram jujiic* ajftgn*^ 

fttfi in fpeeiali cafu^ et aria eaufa^ 



A WRIT of trefpafs (ad audien-^ 
dum it terminandum) from hence- 
forth fhall not be granted before any 
juftices, except jufticcs of either 
bench) andjufticesin eyre, unlefs it 
be for an heinous trefpafs, where it 
is neceflary to provide fpeedy re- 
medy, and ouf lord the^ing of his 
fpecial grace hath thought it good to 
be granted. And from henceforth 
a writ to hear and determine appeals 
before juftices afligned fhall not be 
granted but in a fpecial cafe, and fcr 
3 C 2 a caui^ 



4i8-|- Wcftm. fccond. Cap, it). 

cum dominus rex hoc praceperit. Sed a caule certain, ^hen the king com- 

ne hujufmodi appellatiy vel indi^ati mandeth. But left the parties ap- 

diu dttineantur in prifona^ babeant pealed or indi(S(cd be kept long in 

breve de.odio et atia (6)^ Jicut in prifbn, they fhall have a writ of 

Magna Cbarta^ et aliis Jfatutis dic^ odio et aiia^ like as it is declared in 

turn ejl. Magna Charta and other ftatutes. 

Mag. Chart, c. 26. W. i. cap. ii« GIoc*« cap. 9; (4111ft. 1S2. Sur. zE. 3. c 2. Regift. 12 3. 
Regift. 133. 9H. 3. ftat. i. c. 26.) 

(i) Breve de trtmfgrejffuineJ] Albeit tie ftitute mcntioneth onely 
a writ, becaufe commi^ions were in thofe dayes moik commonly 
graanted by writ, as the commiflioo to juftices in eyre, juftices of 
oicr and terminer, of gaole delivery, &c yet this ad doth not 
onely extend to authority graunted by writ, but by commif- 
fion alfo. 
[ 419 ]' Tranfgreffion here is taken in a large fenfe, for any outrage or 
mifdemeanour. 

Commiifions of oier and terminer are of three forts. 
2 E. 3. cap. 8. One generall at the fate of the king, as to hear and determine 

a)l inanoer of treafons, felonies, riots, routs, trefpafies, &c. 
29 E. 3« Yi^ Another particular at the fute of the party, and that in two 

forts : one naming particularly the party grieved, as Rex dikBis 
et fdeUbus fids A, B. & Cfahdem. Ex gravi querela D, aecfpimus 
qucdE* jF. l^ C et alii maUfaffcreSf et facts n^r^e perturhaiores ih 
spfitm D. afud N. *vi et arms imfultum fecerunt^ l^c. And the other 
Ls more generall, and of this form. Rex dileBis^ l^c. Ex clamojh 
querimomis diverforum hominum dt co?tC N. ad ncflruvt figpius per- 
ifemit audiivm^ qwd A. e^cspus U^itttcn\ ^c. plures et diver/as op" 
preffiottesy ^c. 

The third is afwcll at the (hit of the king, as of the party, all 
in one writ or comniiflion, as hereafter in this chapter (hall be 
touched. 

The mifchief before the malting of this ad was, that commif- 

(ioners of oicr and terminer, &c. were procured, and named by 

the parties whom the matter concerned; fo as the commiinoners 

were neither indifferent, nor of fufiicient knowledge and learning. 

ncf:j(l.ii6,»27. And the mifchief was the greater, for that when a man fued out a 

F-N.B. 132. f. coramiflion of oier and terminer at the Tait of the party againft 

clivers perfons for taking of his goods, and for elToigning the famev 

to the end to wafte and convert the fame to their own ofes; the 

party that fued the oier and terminer fhould have a writ to the (he^ 

rife, rdiearfing this matter, and command liim to a r reft the goods» 

and to put them in fafeguard untill it be otkerwife provided or 

F.N.B. iii.f. adjudged by the juftices of oier and terminer, ^-c. and if upon 

this (axz It were found for the plaintife, the juftices of oicr and 

terminer might rcftorc the party to his goods, or give damages to 

him for them, wherein it doth y^xy from an adion of trefpafle 

fued before juftices of the one bench or the other : and where the 

party in particular is to be reflored to his good?,- or to recover 

damages, the fute is properly by writ, according to the words of 

Rc-^lft. 123. this ad (Breife de tKanfgrcJJione. :) and by the ftatute of 34 El 3. the 

54 E. 3. cap. 1. commiffioners ©r juftices named in the vviitare to be named hj 

the court, and not by the party» 

^ The 
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The ancient form of commiffions of oier and terminer were of 
all treafons, felonies, Ssc. grievances, extortions, and deceits made 
to the king and to his people, afwell at the fuit of the king, as of 
the party, &c. 

If a commiilionof oierand terminer be difcontinued or expired, 
&c. the indidmcnts and records fhall be removed into the kings 
bench, as to their proper center. 

(z) Except is jufticiariis dt utroqne banco.'\ Here is remedy for 
both the faid nuichiefs, for the juftices of either benches are pre- 
fiuned to be men of integrity, indifFerencie, fkill, and knowledge. 

Hereof you may read in Stamford. 

(3) ^y^ P^o enormi tranfgrejjtone, uhi necej/i eft apponere fefttnum 
remedium,} Here it is called, enormis tranfgrejpo. 

In the ftatute of 2 E. 3. cap. 2. it is cailcd, grand leads, or hor- 
rible trcfpafles. 

Fitzherbert faith, that this writ is to be granted when a great 
affembly, infurre^lion, or heinous mifdemeanour, or trefpas is 
committed in any place, then the manner and ufe is to make fuch 
a commjflion, to hear and determine fuch mifbehaviours. 

The Regifler termineth it, enormis feu borrihilis. 

And if the trefpas be noX. enormis feu horribilis, there lyeth a 
writ oifuperfedeasy or revocation, quia non enormisyfeu berrihihs. 

(4) Dom^ rex de gratia fuafpecialiy &c.] This is an ad of grace, 
for hereby the king is reftrained of his power to grant commiilions 
of oier and terminer to whom he will at his pleafure. 

The flile of the record before juftices or commiffioners of oier 
and terminer, fometimes have been, coram rege et conciliofuo apud S.- 
y^. and fometime, coram concilio regis apud, i^c, whereof take one 
record for example, (tiled thus : 

Placita coram concilio regis apud Weftmon* de termino Pafcha, anno 
Ttgni regis E, 3. 11. Nicholas Keriels cafe in a commiffion of oier 
and terminer. 

(5) Nee etiam^de catero concidatur.'\ An appeal doth lye either 
by writoriginall, or by bill. . 

The originall writ iflueth out of the chancery. By bill, as in 
th? countie before the fherife and coroners ; alfo before juftices of 
gaol-delivery, if the appellee be in prifon before them, and (as it 
appeareth by this adl) before commiffioners of oier and terminer, 
before juftices of nift prius, and by bill alfo before the juftices of 
the kings bench. 

It feemed tq Fitzherljert, in abridging of the cafe of 44 E. 3. 
that juftices of peace having power by the ftatute of 34 E. 3. 
(which there is called, le no'vel fiatute) might receive an appeal 
by bill, becaufe they had power to hear and determine felonies ; 
but that ftatute doth give them power to hear and determine felo- 
nies at the fute of the king, and the book at large fpeaketh onely 
of juftices of gaol-delivery. 

(6) ^ed ne hujufmodi appellati, n)el indiSlati diu detineantur in pri^ 
fonay haheant breve de odio et atia,'\ See before in Magna'Charta, 
<;ap. 26, & 29. Gloc. cap. 9. this branch well explained. 
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CAP. XXX. 



JSSIGNENTUR de caUro duo 
juji'iciarii jurati^ coram quibus^ 
et non alils ( I ) capianiur ajjifa nova 
dijjeijinaj mortis anteceJfortSj et at- 
tiriSIa: et a(focient fibi duosy velunum 
de difcretioribus milittbus com^y in 
quern venerinf: et caplant affifas pra^ 
diciasj et attin^ias^ ad plus ter per 
annum (2); wz. femel inter quinde-' 
nam fantli Johcfnnis Baptijla (3), et 
gulam Augufii (4) : et iter urn inter 
Jeff urn exaltationis fan^a crucisy et 
t^ah. Jan^i Michaeli^i et tertio in- 
ter feftum epiphaniay et feflum puri- 
ficationis beata Af^riie, Et in quo^ 
libet com*y ad quamlibei captionem af- 
JipSy antequam recedanty Jlatuant diem 
ie reditu j'uo(S)'y ita quod omnes de 
co?n* fcin poffint eorum adventum \ it . 
de termino in t$rminum adjorrunt af- 
fifas f 6). Si per vocationem warran* 
ti (7), per ejfon* {%\ velper difeSium 
rtcognitorumy fi ad unum diem captio 
earum differatur. Et fi 
[ 1^7,1 '\ aliqua de caufa viderinty 
quod utile fit y quodaffifanpr" 
tis anteeejfiris per ejoniuniy vel vo^ 
(ationem warrant! refpeSfuate adjor^ 
nentur in banco y lice at eis hoc facer Cy 
et tunc mittant jtfiiciar\ de banco re- 
cordum cum brevi originali^ Et cum 
loquela pervenerit ad captionem fffjit^y 
r (mitt at u r I que la ( 9 ) cum brevt ori* 
ginali per jufiiciar*'de bancoy ad pri- 
ores jf{/iiciar' : coram quibus captaiur 
ajfija. Sed de catero aent jujlic' de 
banco in hujtifmodi dffifis ad minus quch- 
iuor dies per annuTfiy coram prafat' 
jnfiic* affignatiSy ut parcant (aboribus 
et expenfiu ufitenninetftur iriquijitio- 
ties capienda de i^atifgrefs* placitat* 
(oram jufliciar* de utrdque banco : nifi 
ita enormis fit tranfgrelfiOy quod magna 
iidigeat ex.iminatione. Jtterminen" 
tur etiam inqfiifiticnes coram eis de all is 

tlaciiis 



pROM henceforth two jufticcs 
fworn (hall be affigned, before 
whom, and none other, affifes of 
nQvel difleifin, mortdaunceftor, and 
attaints fhall be taken, and they (hall 
aflbciate unto them one or two of the 
difcreetef): knights of the (hire into 
which they (hall come; and fhall 
take the furefaid affifes and attaints 
but thrice in the year at the moft, 
that is to fay, firft between the quin- 
zime of Saint John Baptift, and the 
gule of Auguft; and the fecond 
time, between the feaft of the ex- 
altation of the holy crofs, and the 
utas of Saint Michael ; and the third 
time, between the feaft of the epi- 
phany, and the feaft of the purifica- 
tion of the bleffed Mtf y. And in 
every (hire at every taking of affifes 
before their departure, they (hall ap- 
point the day of their return, fo that 
every one or the (hire may know of 
their coming, and (hall aajourn the 
affifes from term to term, if the taking 
of them be deferred at any day by 
vouching to warranty, by ellbin, or, 
by default of jurors. And if they 
fee that it be profitable for any caufe 
that affifes of mortdaunceftor, being 
refpited by eflToin or voucher, ought; 
to be adjoui'ned into the bench; it 
(hall he lawfull for them to do it, and 
then , they (hall fend the record with 
the original writ before the juftices of 
the bench.; and when the matter is 
come to the taking of the affife, the 
jjufHces of the bench (hall remit the 
matter to the Former juftices before 
who^ the affife (hall be taken. But 
from henceforth the juftices of the 
bench in fuch affifes fhall give four 
days at the leaft in the year before 
the faid juftices affigned, for to fpare 
expence and labour. Inquifitions of 

trefpaj^ 
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trefpafs fhall be determined before 
the juftices of both benches, except 
the trefpafi be fo hainous that it (hall 
require great examination. Inqui- 
fidons alk> of other pleas pleaded in 
either of the benches, (hall be de- 
termined before them, wherein fmall 
examination is required, as when the 
entry or fei(in of any is denied, or 
in cafe when one article is to be in* 
quired. But inquifitions of many 
and great articles, the which require 
great examination, (hall be taken 
before the juftices of the bench, ex- 
cept that both parties defire that the 
inquifition may be taken afore (bme 
of the aflbciates when they do come 
into thofe parts; fo that from hence- 
forth it (hall not be done but by two 
juftices, or one with fome knight of 
the (hire, upon whom the parties can 
agree. And fuch inquifitions (hall 
not be determined by any juftices of 
the bench, unlefs a day and a place 
certain be appointed in the Qiire, in 
prefence of the parties, and the day 
* ^nd place (hall be mentioned in a 
writ judicial by tbefe words : 

Pracipimus tlbi ^uod venire facias coram jujiiciariis nojiris apud JVeft'^ 
mnaji\ in o£ia* fanSli ik6Vi^^<Ajr, nifi talis et talis tali die et loco ad partes 
iHas ven^rinty xii, i^c, . 



placitis ptacitatis in utropie kanco^ in 
quibus faciUs eft examination ut quum 
dedicitur ingreffiiSy velfeijina alicujusy 
vel in ci^u quum de urn articuh Jit 
imptirenJr, Sed inquifstiones de grof* 
lis etpluribus articulisj qui magna in* 
Mgeant examinationey capiantur coram 
iufiic* de bancisy nifi ambee partes pe* 
tanf (10); quod inquifitio capiatur 
coram aliquibus de fictetatey cum in 
partes illas venerint: quod de catero 
nonjiat nijiper duos jnftic^y vel ununiy 
cum aliquo milite de com*y in quern 
partes confentiunt. Nee atterminen- 
fur hujufmodi inquijitiones coram ali^ 
quibus jujiiciariis de banco, nifi Jia- 
iuatur certus dies et locus in com\ in 
prafentia partium: et dies et locus 
infer antur in brevi dejudicio per hac 
verba (11).* 



Et cum hujufmodi inquifitiones capta 

fuerinty retornentur in bancisy et ibi 

fiat judiciumy et irrotulentur (12). 

kt ft omijfa forma pradiSia aliqua 

inquifitiones capianiury pro nullis ha* 

beantur (13) ; excepto quod ajftfa ul* 

tinue prafentationiSy et inquifitiones 

fuper quare impedit atterminentur in 

propria con^ coram uno jujliciar* de 

bancoy et uno militcy ad certos tamen 

diem et locum in banco fiatutosy five 

difendens confentiaty five non : et ibi 

fiatim reddatur judicium (14). /&- 

beant de ceetero omnes ju/iiciarii de 

hands in it'ineribus clericos irrotulantes 

omnia placita coram eis placitat\ 

fuut 



And when fuch inquefts be taken, 
they (hall be returned into the bench, 
and there (hall judgement be given, 
and there they (hall be inrolled. 
And if any inauifitions be taken 
otherwife than after this form, they 
ftiall be of no eftedl, except that an 
affife of darrein prefentmenty and io* 
Guifitions of quare impedit (hall be 
determined in their own (hire before 
one juftice of the bench and one 
knight, at a day and place certain in 
the oencb aifigned, whether the de- 
fendant confent, or not, and there the 
judgement (hall be given imme- 
diately. All juftices of the benches 
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ftcut antiquttus habere confueverunt from henceforth fhall have 'in their 
(15). Item ordinatum eji^ quod juf' circuits clerks to inroU all pleas 
. ticiarii^ ad ajfifas capiend* ajfignati pleadedbeforethern,Kke as they. have 
non compellant juratores dicer e pne- ufed to h^ire in time p^d.' And 
^'7^» fi fi^ ^^Jf^{fi^^ ^^^ ^^^'i dummodo alfo it is ordained, that the juftice^ 
dicere voluerint veriiatem fa^i^ et pe- aiSgned to takc^ifes (hall not com- 
tere auxillum jujiic\ Sed Jfi fpante pel the jurors to fay precifely whether 
velint (16) dicere^ quod dijjeifma ejiy it be difleifin, or qot, fo that they 
vel noTfy admit tatur eorum veredi^um do .£hew the truth of the deed, and 
fiib fuo periculo. Et de cater non require aid of the juftices. But if 
ponant jujiic* in offifis^ aut juratis they of their own head will fay, that 
aliquos jurat\ nift eos qui ad hoc prius it is difleifin, their verdict mall be 
fuerunt fummoniti {i'])^ admitted at their own peril. And 

from henceforth thie juftices {hall not 
put in aflifes or juries any other than 
thofe that were fummoned to the feme 
at the firft* 

{% Bulft. 160. XiRep. 31. 5a. Kcl. 109. pi. 30. 27 Ed. i. ftat. i. c. 4. 12 Ed. 2. flat. 2. c.4. 
ltegift.iS6. F,N.B.240. b. Bto. Nifi prius, 31. 13 Rep. 42. The writ of 17/^ /)r/««. Regift. 
ind. 7. F.N.B.240. E. Raft.,437. % Salk. 454. 9 H. 3. ftat. i. c. 12, 13. Pyer, ^35. 1^3. 
Pyer, 175. Raft. 99* 333* Piow. 92. Dyer, 173. 9 Rep. 11. I4£d. 3. ftat. i. c. i6. 

This ftatute confilleth of many branches whereof we (hall fpeak 
in their order: and firft it is to be fecn what mifchiefs were before 
the making hereof, the principall whereof we fhall touch. 

1. Before thcmaking of the ftatute of Magna Charta^ affifes were 
onely to be taken in the court of common pleas which was mifchiev- 
ous to the recognitors of the affife: it is provided by Magna Charta^ 
that they (hall be taken in the proper county once every year, and 
that remedy was too ihort, and therefore they are by this ad to be 
taken oftner. 

2. Another mifchief was, that the juftices of affife were not fome- 
time but apprentices of the law, and a knight alTociate to them 
which oftentimes were favourable. 

3. And if the recognitors of the affife had not given their verdift» 
the juftices could not (before this ad) have adjourned the record 
into the court of common pleas. 

4. Alfo, if a forein plea had been pleaded, or forein voucher had, 
they could not have adjourned it into the court abovefaid. 

27 E. I. cap. 4. ^, Before the making of this ad, all jurors, together with the 
York izE. 2. parties, came up to the kings higher courts of juftice, where the 
"'^' caufe depended, et propter tantam, et hitolerabilem populi noftri jac^ 

turam, nonfolum ad eorundem juratorum exonerationem^ fed etiam ad 
celerem partibus in curia noftra placitantibus jufiitiam exhiben^ 
dam, ^c. And this is the firft ad that gaVe the writ of »//? 
prius, - 

6. Alfo before this ad fome juftices did rule over the recognitors, 
to give a precifc or dired verdid without finding the fpeciall 
matter. 

Now the remedies do f(>lIow. 

(l) AJJigncntur de ccctero'duo juj}ic* jurat i,^ cor am qui bus et mn 
aliis, &c.] Hereby it appearcth what an lioiiourable Opinion the 

law 
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hw' hath of the kings jaftices fworn> that they are emni exceptione 
majores^ 

But this branch hath been manifoldly altered, for by the ilatute 
of 27 E. I. cap* 4. thefc i/iquifitions and recognitions were to be 
, ^aken coram cdiquo jufticiat^ , eorundem, coram qmbus placitum deduSum 
Jueriti affociato uno milite comiiatus sllius, £ffr. 

By the ilatace of York, they are to he taken before one juflice 
t of the one place or the other, having aiTociate to him, un piode home 
^di paiisy cbi*valieriOu auter» 

But by the ftatute of 14 E. 3. they may be taken before any 
jttflices of the one bench or the other, or the kings ferjant fworn, 
which is intended of any ferjant at law, for that every ferjant is 
fivom. 

And this aft is extended to the kings attorney, being joyned 
with one of the juftices or ferjants ; and albeit the king make choice 
of fome ferjants to be of his councell and fee, yet in a general! 
ienie all be called the kings ferjants, becaufe they be all called by 
the kings writ. * 

(2) Ad plus terra per annum.^ Hereby the former time given 
by Magna Charta is inlarged. 

Thefe dayes are altered by later ftatutes. 
By 27 E. I. it is provided they fhall be taken tempore <vacationis, 
vide 14 £. 3. 

(3) ^indena fan^i Johannis Baptifta,'] This return amongft 
others is taken away by the ftatute of 32 H. 8. 

(4) Gula AuguftiJ] Gule of Auguft. This is alfo mentioned in 
the ftatute of 27 E. 3, &c. the feall of S. Peter ad vincula is on 
this day, being the firft day of Auguft, as it appeareth in PI. Com. 
where it is faid, Al feaft de S. Peter en la gule de Auguft. 

- The reafon why it is called gula Augufti, you may read in 
Durand, in his booke De rationali divinorum, lib. 7. De fefto fan^i 
Petri ad fvincula. 

This I have added, not out of any curiofity, but that the reader 
might underftand what he reads, which hath beene mine endeavour 
throughout all this work. 

(5) Statuant diem de reditu fuo.'\ That. is, by proclamation in 
open court. 

(6) De termino in terminum adjornent ajp/as."] See the expofition 
upon the ftatute of Magna Charta, Et vide lib. 4. fol. 4. Vcr- 
aons cafe, & lib. 8. fo. 57. Le countee de Rutlands cafe. 

(7) Per njocationem ijuarranti,] Forein pleas are taken within the 
equity of this ad, and fo are demurrers doubtful!, and other pleas 
and proceedings, &c. as well before as after verdict. 

In an affife, the tenant pleads a releafe made in a forein county, 
whereupon the record is adjourned into the court of common pleas; 
that comt may graunt a ntji prius into the forein county, for 
albeit in this cafe the court of common pileas hath by this aft de- 
legaiam poteftatem for the trial! of the releafe, yet all incidents there- 
unto are therewith graunted. 

(8) Per eJfoniumJ] This muft be intended- of an effoin ultra 
mare, for the common eflbin, or de fer'vitio regis lieth not in this 
cafe. 

(9) Remittatur loquela,] That is, the record of the aflife, to- 
gether with the originall writ fhall be remaunded to be taken, &<. 
itf the prpper county before the fori^cr jufticcs. 

(lo) 4:/- 
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(ro) Jtitrmmntur ttiam hqmfiiiones corsm ii*^ it alih placU 
fih He, in quiius eft facilis ixaminaiiot &r. Std inqmjitionem dt 
groffii et pluribus 4trticuU$ qua magna indigiont examinaiioni, i^c* 
mfi amha partu fHant^ &c.] Upon thU ftatute a writ in the Re« 
»tfter is framed> Sluod inqmfitiwis^ ftut magna ^fitnt examinationif^ 
non capiantur in patria^ st defiiperjidindof He. 

( 1 1) In hre'vi de judicio in bae virba.'^ Bradpimus tihi^ fuod 
minire facias carom jufticiariis noftris apud Weftm^ in oSiobis Jmn£ii 
MicbailiSi nifi talis et talis, tali die et loco ad partes iHas *uenerimt, 
12, Wr, 

The judicial! wrk now in uTe hath [prius'] before l<i;enerit,'] and 
therefore it taketh the Bame of nifi prius, 

Althoug^h the (latute of 14 £. |. (peak not of an attaint, yet is 
an attaint within it» for the effea of that ordinance ia, that in all 
cafea where a mfi prius is graantaUe, it fhall be gnumted before 
^tt^ftices of aflife. 

Albeit this a£t be gcoeraU* yet a mfipriu* (haH net be grannted 
where the king is party> or where the matter toacheth the right of 
the kin2> without a fpeciall warrant from the king> or the aifent 
of the kings attoumey. 

The duke of Exeter being pTaintiffe jn trefpa^» for the idoke a 
mfi prim was prayed^ and it was denied, for that the duke was of 
great power in that county, and if triall ihould be had in the coiia* 
try» inconvenience might thereupon follow. 

(12) Et cum bujufmodi inquifitiones capt^e fuerinf, retomeutvrin 
haneis^ et ihi fiat jnMcium^ et irretuleMtur.] Herewith agreeth the 
ftatute of York ubifiipra. 

By the fVatttte of 1 4 £» 3. cap. 1 6. the chiefe juftice of that place 
Ihall return the record, and ihall return the verdid under kis 
ieale. 

The return of the juflices is, Jd auem diem bk <vemruni partes 
prad*, etjufticiarii ad ajjifas coram quiius, He, nufenmt bic teasKd* in 
bac verba ; and this retume is called the po/iea, becauie the record 
beginneth thus : Fofiea die et keo infra eontentis coram (and nameth 
the juilices of affife) juftieiariis ipfeus domini regis ad affifas in com* 
N, capiend^ ajfignat^ per /ormam fiatuti menerunt tarn U //* qiuim 
le def He. 

If one of the juflices of affife die before the retume, a eewtkrari 
may be awarded out of the court of common pleas to the furvivor 
to certifie the verdid ; if both the juftices die, the clerk of the af- 
fife may bring it in without a certiorari, or a certiorari may be 
awarded to the executors, or adminiHrators of them to certifie tiie 
record. 

But this a£t was defedive, for hereby the juftices of mfi prius 
' might take verdids and inquifitions; but they could not record 
non-fuits of the demandant or plaintiffe, or de&ults of the tenant 
or defendant, which was remedied by the ftatute of York. 

(13) Et fi otmjfa forma pnedi&a aliqua inquifitiones eapianfur, 
pro nutlis ba^eantur,^ For the ride of law is, non obfirvata forma 
ii^ertur admdlatio aBus ; but that rule is to be anderdood, de effen^ 
tiali format and not de aceidentali. 

(14) ^xeepto quodaffifa ultima prafentatioms, et inquifitiones fuper 
quare impedit Mterminentur in proprio com*, He et ibiftatim redJatur 
judicium,^ The reafon of making of this branch was in refpedl of 
ihe daunger of lapsy and there^re in favour of the patrons this 

claofe 
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daafe was added that the juftices otnifiprius have power to give 
judgement in thefe two aOkms. 

Aid albeit the wo(ds of this branch be, a ibiftoHm rtidaturji^ 4 Mar. Dicr« 
iidvm, yet if the jttftices ofnififriut doe not «vc judgement, tt|X>n '3$« 9 Ei. Wer, 
return of xhefeftea judgement may be given oy the court to which ^ * 
the return is made, for by thefe words the higher court is not re- 
ftrained; and this branch giving to the juMces of ff^/n'^^ power to 
give judgement, they have thereby power includedly, as mcident, 
given to award execution, that is, a writ to the biftiop, but that writ Incident, 
is not retoumable; bat afjter the record be returned into the com- 
mon bench, if the former writ be not executed, that court may 
graunt a writ ^cut aUas^ returnable into that cour;, all which is 
worthy of (ingular obfervation. 
And jufHces of ntfi print have power to inquire of incidents. 
Alfb juflices of mjiprius may amerce jurors, and demand them 
upon a pain, and alio punifh them for mifdemeanors done in their 
prefence, which are in defpite of the king, and thereupon make 
proces, and what lieth in aide and furtherance of the bufinefle 
they may record, likewife they may record a prayer to be re-r 
ceived. 

( 1 5 ) Habeata de attero* omnes jufiidarii de hands in itinerihus 
dericos irrettdantes omnia placita coram eis placitat* t ficut antiquitus 
hahere confiievirintA Hereby it appeareth that the juftices of courts Dler 1 £li2.i7S» 
did ever appoint their clerks, fbme of which after by prefcription 
grew to be ofHcers in their courts; as here it is put for example, 
that the judices of the benches in their circuits had clerks that en- 
rolled all pleas pleaded before them as aunciently they ufed to have, 
that is, as by the common law. 

Now the caufe of the making of this branch was, that the king 
was informed that he might ered offices for entring and inrolment 
of recorda in his courts of juftice, and fpecially t^fore judices of 
aflife, which this branch dedareth to belong to the juftices, and 
that they had enjoyed the fame of auncient time, that is, by the 
common law. 

And the reafon thereof is twofold, i. For that the law doth 
ever appoint thofe, that have the greateft knowledge and fkill, to 
performe that which is to b& done. 2. The officers and clerks 
are but to enter, inroU, or effed that which the juftices doe ad- 
judge, award, or order, the infufticient doing whereof maketh tlie 
proceeding of the juftices erroneous, then the which nothing can * 
be more difhonourable and grievous to the juftices, and prejudi- 
ciall to the party ; therefore the law, as here it appeareth, did 
appropriate to the juftices the mbking of their owne clerks and 
0&ers, aindfo to proceed judicially by their own inftruments: and 
(hat this was the common law, the king cannot graunt the office of 
fhe fliire or county clerk, (who is to enter all judgements and pro- 
ceedings in the county court) for that the making of the ftiire clerk 
belongeth to the (heriffe by the common law, as in Mittons cafe it Lib. 4. fbl. 32. 
ippea^eth,^/>^/fr^r/m/. Mictoascafe. 

(16) ^yujiiciarii ad ajpfas capiend^ affignat^ non compellant jura^ 
tores dicerg praci/e Ji Jit dijfeifina^ n/el nont dummodo dicere *voiuerinf 
veritatem faQi^ et petere auxilium jufilc** Sed Ji fponte <voluerintf 
&c.] The firft queftion upon this branch was, whether in cafe of Li.g.f.i. 11.13. 
affifc, if the iffue were joypcd upon a collaterall matter out of the Dowman* cafcr. 
« * ' . . point 
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See the firft part pmnt of the aflife, whether upon this fpcciaB iSae die jujy mtebc 

^ 3 > 3 7^ ^ 'Pl^e fecond qucftion was, whether H did extend to all other 
t?i. 40 e! ^ 2. *^^"s, or onely to thefe aftion* wherein the defendant or tenant 
41 E. }. io. 47 might plead a generall iflae. 

E. 3. 19. 16 E. 3. 3, Thirdly, whether in all adions the jury might girc at 
fcrdiaii. 9H. fpeciall verdid upon a fpccial iflue, upon an a^/que h^c, or 

J 1 5. 9 EI. 260, ^^ '^^ ^"^ ^^ ^*^^ ^^" rcfolved, that in all aftiona reall, per- 

J1EK279. 13 EI. fonall, andmixt, and upon all ifTues joyned generall or fpeciall, the 

3Q. 32 H. 8. 47. jury might finde the fpeciall matter cJf fa6^ pertinent, and tending 

^E ^^c* ^\ onely to the iflue joyned, ar^ thereupon pray the difcretion of the 

^6.433(1; 31?' ^^^^ ^or t^e law: and this the jurors might doe at the eomn>on 

44 E. 3. 44. ' Jaw, not onely in cafc» betweene party and party ,^ whereof this 

ad H. 8. 5. adt putteth an example of the affife, but aUb in pleas of the crown 

[ 426 ] at the kings fuit, which is a proofe of the common law, for if this 

adl had made a new law, and that other like cafes betweene party 

and party had beene taken by equity, yet the king had not 

beene bound thereby: and note the next precedent claufe of thi* 

ad, and the fubfequent are both in affirmance aifo of the common 

law. 

(17) Et <//• catero non ponant juftic' in affjfisy mufjuraiis aliquos. 
Xib. 9. foJ. 13. juroHres^ mfi eos qui ad hoc priusfuer^Jummonitu\ Where this branch. 
IJo^^ns cafe, ^^^^jj non ponant jujlic' in ajifis, the meaning is that the jnftices fhall 
not fuiTer the Iherifie to ptrt into the pannell any men which were 
never fummoned : for before this a£t if the (heriffe had made a 
pannell, and the jurors had not appeared, the fheriffe would - have 
impannelled others of the fame county who were never fummonpd, 
which was a wrong to them that were fo newly returned, and is 
now prohibited by this ad, whereupon any fo unduly returned, 
may have his adion againft the iheriffe, for this ad is n^Mc for the, 
relief of them that were fo unduly returned. 



CAP. XXXI. 

rjUM aUquts hnplaciiaC (i) coram 'y[/'HEN one that is impleaded^ 

aliquibus jujiic^ (2), propomt ex- before any of the juftices doth 

teptionem (3) ^/ petal quad jujiic* earn alledge an exception, praying that the 

allocent^ quam ft allocare noluerinty Ji juftices will allow it, which if they 

iUe qui exceptionem propcfuerity fcribat will not allow, if he that allcdged the 

tllam exceptionem^^ et petat^ quod juftic" exception do wriie the fame excep- 

Sgillum Juum appohant in tijitmonio'^ tion, and require that the juftices will 

jujiiciarii appohant figilla fua (4). Et put to their feals for a v/itnefs, the 

ft unus apponere noluerii, appcnat alius jullices (hall fo do; and if one will 

de focietate. Et ft forte ad querirnO" not, another of the company fhall. 

niam de fa5lo jujiiciariorum venire And if the king, upon complaint 

fac^ dominusrex recordum coram eo^ et made of the juftices, caufe the record 

' Ji ilia exceptia non iaveniatur in ro-- to come before him, and the fame ex- 

tulo^ et querens ojiendat exceptionem ception be not found in the rolK and 

fcriptam fub ftgillo (5) jufiic' app§nfoy the plaintiff fliew the excoption writ- 

mandeiur ten^ 
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mmJeturjt^unrj$j ftod Jit ad c£r^ ten, with the feal of a juftice put to^ 

turn dum (6) mdugm^endumfi^Uum the juftke (hall be commanded that 

fvum^ velad dtduendunu Etfijujii^ he appear at a certain day, either to 

JtgiUimfuum dedicere nm p<^tt^ pro^ confefs or deny his feal. And if the 

adttmr^ { 7 ) n^ judicium fecundum U- j uftice cannot deny his feal, they (hall 

Lm excepti^mm^ frout adtmUend' ejfct proceed to judgement according to 

vd caffand^. the fame exception, as it ought to be 

allowed or di(allowed« 

{9 l^ep. 13. Rclyng, 15. Rcgift. iS*.| 

At 1^ cotmnoii !aw, before the making of this af^ a man might 
kave had a wxk of error for an error in law* either in reddithna ju^ 
dun\ in rtddztim€xeaiuonis,OTiaproceffii, C5'c. and this error in )avr 
Doft be app^etit in the record, &-c. For the writ of error faith« 
fam ik records tt 'pno^y \£c^ error inSer^venit manifefiui^ l^c» Or 
for error %xk.faii» by alledging matter out of the record, as death 
«f^ther party* Ace before judgement: now the mifchiefe before 
tlus ftatute was, that when the demandant or plaintiiFe, or the 
tenant or defendant did offer to ailedge ai^y exception* (as in thofe 
^es they did^^ teaus 9X the barre) praying the juftices to allow 
it, and the juiHces over-ruUng it fo as it was never entrcd of record* f 4*7 3 
dis th^ party could not affigii for error, becaufe it neither appeared 
within the record, nor was any crrour in /kit, but in law, and fo' 
the party grieved was without remedy, for whofe relief this Hatute 
tras made. 

(i) Ctm dli^ids imphuii€amr,'\ This ad doth extend af well, to F.N.R.ai.n.ac 
^ demandant or plaintife, as to the tenant or defendant in dl ^' ^ 
fldions ceail, perfonal), and mixt; and regularly it extendeth not to 
a firanger to the record, which is not to come in lieu of the tenant* 
&c For example* if the batlifeof a franchife demand conufans, zoE* 3.Con«- 
and the jnfticcs over-rale the (acne, he cannot pray the ju/lices to ^^"* ^^' 
iiifeai atMlt,.becaufe he is no party to the record : but yet one that 17 E* %* ^l- *• 
ofiereth to be received, and is denyed, albeit he be none of the 
partis to the writ, yet becaufe he is privie in eftate, and to 
be tM loco tencutliy he ihall have the benefit of this adl ; and fo it is 
of the vouchee* thoujgh he be no party to the ivrit* becaufe he Lb 
» locQUnentis* • 

(2) Cpram£dijfmhusjufiidarUs,'\ Albeit the letter of this branch 
iecmeth to extend to the jufUces of the com' pleas only, by rcafon 
rfthde wordi^ £tfi forte did querimettiixm de faSojufiic' 'venire fac* 
' dmitus rex tecxirdumxoram io, (which is by writ of errour into tha^ 
Hogs bench) yet that is ^ut but for an example, and this ad ex- 
t«ideth Botonely to all other courts of record (for upon judgements 
girca in them a writ of crrour lyeth in the kings bench) but to the 
county coart* the hundred, and court baron, for ihercin the 
judges were more likely to errc; and albeit* of judgements given 
mihein a writ of errour lyeth not, but a writ of falfe judgement in 
the conrt oi common pleas, yet the cafe being in the fame, or 
greater miicbief, the purview oi' this ftatute doth extend to thofe 
mferiour couits. 

(3) Propenat exceptkmem!\ This extendeth not onely to all pleas xi H. 4. 52. 65. 
^litory and peremptory, &c. and (as hath been faid) to prayers to 9 A ^. p. 8. 16 E. 
»*fCfiqyed,oicrofany record 01 deed, andthclike: but alio to all 3-.9i*arcnoD ad- 
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thalhsng ei of any jurors, and any nuteriall evidence given to any 
jury, which by the court is over-ruled. 

(4) Ju/Hciarii affoHomt figiUafHa.'\ Here is an exprefl*e com- 
mandment given to the juftices; and yet if one refufe, and any of 
the other iiUeal the bill, it fufficeth, but if they all refufe, it is a 
contempt in them all; for it lyeth not in the power of the juftices 
that denyed' to perform the purview of this adl, to take advantage 
of thdr own wrong, and the party grieved may have a writ grounded 
npcm this flatute to the jumces, commanding them to put their 
feals juxtajbrmam Jiatuti, tt hoc fub ptrictdo quod incumhit nullatema 
omttatis. 

And though no time be appointed by thb a£l, when the juflices 
ihall put their feals, the party maft pray the fame before judgement; 
but if they deny it, then may they be commanded after judgement 
to put their feals, and then the putting of their feals after judge* 
ment ihall be fufficient. 

(5) Et quereus oftendat exceptiomm fcriptam fab figitto^ Albeit 
the party grieved l>e dead, yet Ms heirs or executors, &c. accord- 
ing to the cafe, ihall have a writ of errour upon this bill of ex- 
ception* 

In. this cafe the plaintife can alledge no diminution, for he mufl 
hold himfelf to the matter in the bill fealed; and if it be not there, 
it was his folly to omit it. 

(6) Manditur jufticiario quod Jit ad certum diemJ] Albeit fome 
have holden, that the juiBces may bring in the biU under their feal# 
and acknowledge it, yet the fiirer way is to follow the order pre- 
fcribed bv this adl. 

If the juftice dye, yet (hall there zfeire facias go againft his exe- 
cutor or adminiibator; for the death of the judge, which is the 2l€l 
€^ God, cannot prejudice the party, nor make the purview of this 
fiatate to be of no force. 

As if a man be outlawed, and at the time of his outlawry he was 
beyond the feas in war in the kings fervice, and brings a writ of 
errour to reverie his outlawry, and obtains a certificate of the mar- 
ihall of the king^ hod under his feal (as he ought to do) in this 
cafe notwithflanding the marihall dye, yet may he affign the fame 
for errour, and upon ihewing of the certificate have a jcirefat^ ta 
the executors or adimniftrators of the marihall. 

(7) Et fi jufticiarius figillum faum dedicen nottpoffit^ proctdatuTp 
&c.] On the other iide, if the jud?e deny his feal, then majr the 
plaintife in the writ of error take ifiue thereupon, and prove it by 
witness; for it Iveth not in the judge in this caib to fruHrate thi» 
excellent law made for advancement of juiticeand rieht. 

For the order of proceeding herein according to this aA, fee tl^e 
book of entries. 
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A^UAI viri reUpoJi^ tt aSm per^ 

[nut ecclefiaftUst implactUnt sli^' 

fuem^^ imfiaciMus {i) feurit dt^ 

faktam' (2), 0^ ^uam Ummenf timktert 

Jebeat: qma jufiiciof^ buctrfque tenme* 

rwOj quodfi imphciiM* fecerk defnU 

tamper coUufwnem^ ut cum pHtns oc- 

cafaneftatuA fir thulum donij Vet aU 

Urim alunaticntSjfetfinamde Unement* 

cfutfequi non pojpt^ per ilUm defaltam 

€9nfequeretur^ et Jic Jieret fraus JlatU" 

to 2 trdinaf efi per damnum reg*m^ et 

c$nc£Jfkm in b§c C4ifu^ quod p^quam 

difalta fa£la fuerit^ inqulratur per 

patriam^ utrum petens habeat jus in 

fua petitionee vel non, Et fi comper^ 

turn fueriti quod petens jus habuerit 

( j), proced^ur ad judicium {4) pro 

petentCj et recuperet feijinam fuata. Et 

fi JMS non habuerit^ incurratur tene 

ment* proximo domino feodi-^Ji illudpe" 

tat infra annum (S) ^ tempore inqui- 

fitionis capta. jEt fi infra annum 

non petatj/uperJori domino incurratur^ 

fipetai infra dimidium annum pofl U" 

lum annum, Et fie haheat quilibet 

domnus poft proximum dominum^ fpa- 

^ cium dimidii anni ad petendum fuccef* 

fm% ^uotifqi perveniatur ad regem^ cui 

ad uaimum pro defe&u aliorum domi- 

mrmn tenesnentum incurratur, Et ad 

talumniandum juratores inquifitionis^ 

odmitta^^tur qui'eunque capitales domi" 

tnf»dorum (6\ et fimiUter pro rege 

\^talumniart'^voluerint{j.) Etre^ 

mneat temiypoftquam judicium datum 

Juirit in manu domini regis qvoufque 

iaiem* per petentem^ vel per aliquem 

^italem dominum difrationetur^ et 

^neretur vid:' ad refpondendf inde ad 

fiauarium, 

•[4293 
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XX/* HEN religious men and odn 
ecdefiaftical pofons do im* 
pkad any« and the partjr impleaU 
maketh default, wherebv ke oyght te 
leefe the land, forafinucn as the jii£- 
tices hare thought hitherto, tlu^ if 
the party impleaded make de&nk ty 
collufion, that where the demandaos^ 
bv occafion of the fiatutei could not 
ootain feifin of .the land by title of 

el or other alienation, he ihall CKMr 
^ reafon of the default, and (q die 
ftatute is defrauded ; it js ordained by 
our lord the king, and granted, that 
in this cafe, after the derault madci k 
ihall be inquired by the countiy« 
whether the demandant had right ia 
the thing demanded, or no. And i^ 
it be found that the demandant had 
right in his demand, the judgement 
ihall pafs widi him, and he ilhall re- 
cover feiiin ; and if he hath no rigfal^ 
the land fhall accrue to the next laA 
of the fee, if he dematid it within a 
year from the time of the inqueft 
taken ; and if he do not demand it 
' within the year, it (hall accrue to die 
next lord above, if he do demand it 
within half a year after the iame year; 
and fo ^Mtxy lord after the next bid 
ihall have the fpace oi half a year to 
demand it fucceifively, until it come 
to the king, to whom ^t length, 
through default of other lords, tiic 
Jands .ihall accrue. And to challenge 
the jurors of the inqueft, every of the 
chief lords of the fees ihall be admit«> 
ted, and likewife for the king, they 
that will ihall challenge; and afcer 
the judgement given, die land ffaaS 
remain clear in the king's hands, un- 
til it be dereign*d by tlie deinandant^ 
or fome other chief lord, and the ihe- 
riflF ihall be charged to anfwer there* 
fore at the exchequer. 
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42 E« 3. 3* If any of the lords laediate or immediste'be witfaia age, in re-* 

{pt€t of thefe words, * ptkvn^ d^mim fwbrum^ the court will 
aKlvIfe whether any thing (hall be done to hiar prejudice, daring 
his minority. 

(7 ) Et fondittr pro regt qui cUunare vohurft.'] The king is alway e» 

(in judgement of law) prefent in court, and therefore any maa^ 

Statdeloqttt/'. ma^ challenge for the king, bat by the ftatute of 33 £* i. they 

anno 33 E. 1. which challenge for the king mufl: fhew a caufe certaine, and the 

truth thereof is «o bee tried. 

Obferve well what expoiicion hadi beene made ef this a6t, and 
how the jvdfl|es extended the fame by equity, for otherwife 
the churchmen Dy advice of their learned councell (whereof they iiad 
the befl) would have had fome evafion or other out of the letter 
of the law. 

See the expofitioir before of the ftatnte ^ nlipo/Sf, dupt^ 
7E. I. 
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G^UIAfiwltiUHintitiriguntcruciii pORASMUCH as many tenant* 
**\y(l) in Unemintis fuis {2)y aut fct up croffcs, or caufe to be let 

erigi permittunt (3), in pritjudicium up in their laivisj in prqudice of their 

domimrum fuorum (4)^ ut tenentes per lords, that tenants fcould defend 

priviUgium timplartqrum et hofpita*' Aemfelves againft the chief lords of 

Itiirum (5) tuert fe poffint contra capi^ the fee^ by the privileges of templars 

tales donunss feodorum : Jiatutum £/?, and hofpitalers; it is ordained, that 

quod hujufmodi teH^capitalibus dominis^ fuch lands Ihall be forfeit to the^hief' 

aut regi incurrantur. Eodefn tnodo lords, or to the king, in the fame 

(6) quojlatuit alibi de tenementis alie- manner as is provided for lands alicn-v 

natis ad menum mortuam. . ed in mdrtmam.' ' 

Fleta, 1. a. caf« 43. Lib. 5. cap. 34. Do^. & Stud. Li. 2. ca. 34. & 46. Rot, Pat. 2 5. 3. Rot. 
dauf. 18 & 3» 

For the better underftandiog of this ftatute, it is to be knownc 
that the order of the tcroplers, otherwife knights of the ten>plc 
being men profefled, were by Gelafius the pope founded ann^ 
iS H,i. Domtyti 1 117, which was tamo 18 Hv^ I. 

Thefe were called templariiy becaufe they were firft founded \% 
Ibme of the edi&ces adjoyningand belonging to the temple, ajid had 
the charge and keeping of the lords fepulchre, and not onely 
entertained pilgrims that came to fee the fepulclue, &c. but in their 
armour conduced chriftians that had a defire to fe« thercity of 
Jemfalem, and other places b the land of Paleiline, and to gaai4' 
them from the Saracens aad infidels. 

Soone after, <vi»^ anno Domini 1 120, which was in anno 21 H. l^ 
the hojQpitalleri^ cpnmonlv ^aU^d miUtof Sanal Jobamis Jerofily- 
itiham, being profdii^ fnera of S, John of J erulklem^ under th^ 
rule of S.Aoguftinf,- were founded, Honorius then being pope, 
and they were called ho^itularii, hofpitallers, becaufe they hsulthf 
care of hofling and providing hofpitals for pilgrims, &6. travelling 
k to 
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to Teniialeni, &c. and for their fafe-condudl againfi Saracens and 
inSdels. Thefe two Orders, (but efpecially the templers) did fo 
overfpread throaghont chriftendome, and fo exceedingly increafed 
in pofleffionsy revenaes, and wealth, and specially m England, 
as you will wonder to reade in approved hiftories, and wkhall 
obtained fo great and large priviledges, liberties, and immunities 
Jbr themfeives, tiieir tenants and formers, &c. as no other order 
iMd the like. 

At the coancell of Vienna holden anno Domim 131 1, which was [ 43a ] 
^mno 4 £. 2- Clemens quintus then being pope, the order of the Counccl of 
templers was by that councell diffolved throughout all Chriftcn- J»'«n"a, anno 
^ope, and their poiFeffions and revenues here in England given to 4 B?k.'^'* 
the hofpitallers by aft of parliament, anno 1 7 E. 2. Kelivey, 6 H. 8. 

Bnt the hofpitallers continued here in England till an aft of fot. 169, x/o. 
f)irliament made in 32 H. «♦ by which aft they were diffolved, fo ^^^^ ^7 ^- *• 
as albeit both thefe orders mentioned in this aft are diffolved, and Vet. Mag. Chart. 
therefore this aft may feeme to be obfolete and out of ufe, yet will . e^**^ ^"'''*P'* 
we not onut the expofition of it for two caufes; i , for that we have 35 hI 6. 46. 
hitherto omitted not one; and 2. it may ferve for very good ufe, as 32 H. 8. ca. 24. 
iiereafter fliall appeare. 

(i) Eri^MHt cruces.] The reafon wherefore cTofles were erefted, 
Wasi for tluit the knights of both the (aid orders were cruuRgnatu 
and becanfe that was the enfigne of their profeffion, and /or that 
their tenants enjoyed great privikdges, to the end they might be 
known te be the tenants of the faid orders, and thereby freed from 
many duties and fervices which other tenants Were fubjeft unCb, 
did ereft croiTes upon their houfes; and many tenants of other 
lords perceiving the ftate and greatneile of the knights of both the 
iaid orders, and withalf feeing the great priviledges their tenants 
enjoyed, did fet up crofles upon their houfes, as their very tenants 
ufed to doe, to the prejudice of their lords. 

(2) In tenementis Juis,'\ The croflc was erefted upon their 
houfes, but both the houfe and lands holden by one tenure 
were forfeited to the lord, and therefore the aft faith, in tenementis 

Juis. 

(3) Aut erigi ptrmttunt.'] This word [permit] or [fuffer] hath %t lf«7« 34. 
in the law two iignifications ; firH, where he that fi^ereth it, is 

party, and then it is equivalent to his owne aft; as if a man fuf- 
fereth a recovqcy aeainft him, and the like : the other ^gnification 
h when a Uranger doth the aft whereunto he is not party ; as here 
if a ftranger of his own head erefteth a crofTe upon the tenants 
hoafe, if after notice the tenant doth fuiFer it, this is a permiiTion 
within thb aft ^ even as in waiie in houfes, if it be done by a 
firanger, the tenant muft anfwer for it, if. he repaire it not before 
theaftion brought; fo if after notice the tenant doth not put down 
the crafle, but doth by colour thereof any thing to the* prejudice of 
Ae lord, he is wrichin this fbtute. 

(4) In fnejuMcium dominoritm fuofwn,'^ Somewhat muft be done 
to toe prejudice of the lord, for if the tenant erefteth, or fuffereth to 
be erefted a crofie upon his houfe, this is no forfeiture of his te- 
naJUcy ; but if after the ereftion of the croffe, he claimeth and putteth 
in ure an^ of the priviledges of either of the faid orders againU the 
lord to hi^ prejudice, then is the tenancy forfeited. 

(5) Fir tri'uiUgium temflarjormn et ho/pit aUorum,^ The tenants Rcglft.f.2p,a^» 
of the knights of Doth thef^ ^orders enjoyed great priviledges, as 

j[ D 2 wsYL 
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See hereafter, well againft the king, a5 againft the other lords ; as to be free from 
^' ♦3- teBths and fifteens to be paid to the king, to be difcharged ofpnr- 

vcyance, that they fliould not be i'ued for any ecclefiafticall caufc 
before the ordinary ,y^^ coram conjer^vaioribm privilcgiorum fuortim ; 
' alfo of ancient time they dainied that a felon might take fuch 
hcufes having fuch erodes for his fafety, as well as any charch» and 
many oihers : now if a croiic be ercdleJ, and any of thcfe, or otb«r 
priviledges claimed and put in ure by the tenant, 5iC, then 
was his land forfeited to the lord of whom the land in trutli was 
boldcn. 

If after the crofle levied, the prior of S. John of Jerufalem had 
dillrained for rent or fervlce, and the tenant had acknowledged the 
I 433 J tenure of him, the very lord might enter by the purview of this sta- 
tute, and (b if the tenant doe prove any will whereof he is made 
executor before the conferVator of the priviledges, the lord may 
enter, etjic injimilihus, 
\ (6) ErJem model '^^'^^ ^s an ad of reference as well to the fla- 

tute iie relgiofis, anno 7 E. I. as to tlie 32 chapter of this parliament 
of Weflm' the fecond; and therefore if the king take benefit of 
this a£l, he ought to graunt the lands over in fucii fort, as is prc- 
fcribed by the iaid aft of 7 E. i. 

And albeit the ftatc of the tenancy was not hereby changed, as 

' in the cafe of the mortmaine, (whereunto this a«^ refjrreth) yet 

* fuch were the height, power, and greatncfle of ihcfe orders, that 

this a6l doth put the matter prohibited by tliisail in equipage, with 

an alienation in mortmaine. 



CAP. XXXIV. 

pURyiElF cfl^ que ft^ home rav:fl T T is proviJcid, that if a man from 

feme ejpoufc^ damcj'clU^ cu auier henceforth do ra villi a woman mar- 

feme defornies^ per la ou el ne fott of- ried, maid, or other, where (he did not 

ftntus^ ne ayaizt^ ne apres (i), eyt confent, neither before nor after, he 

judgement dc vie ct de mernbre [2), Et fhall have judgt^ment cf life and of 

enfinent per. la. on home raviji feme^ member. And likewife where a man 

d ime effonfe^ damafcllry ou outer feme raviftietb a woman married, la'ly, 

aforce^ tout fott que cljcy affent apres, damofcl, or other, with force, although 

. eyt tiel judgement come devant eft dit^ iVic confent after, he fhi\ll have fuch 

filfoit attaint a lefuit le roy (3)j ^/ la judgement as before is fai^^, if he be 

eyt le roy fa fuit. De mulieribus (5) attainted at the kin^s fuit, and there 

abduHis cum bonis virorum (6) fuo^ the king (hall have the fuit. And of 

rumy bobcat rex feSlam de bonis fic cf- women carried away with the gooes 

porUitis (4.) Et fi uxor fponte reli- of their hufbands, the king fhall have 
quertt virumfuumy et abierit (8), ct the fuit for the goods fo taken away. 

morctur cum adultero (9) fuo^ amittat And if a wife willingly leave her huf- 

in perpetuum aSlionem petendi dotem band, and go away, and continue with 

fuam (7 j, qua ei competere pojfet de her advouterer, (be (hall be barred for 

tcn^ virifui^ftfuper hoc convincatur^ ever of a6tion to demand her dower, 

nifi vir fuui fponte^ et abfque coher^ that (he ought to have of her huf- 

tione cccUfiajfiica earn reconciliet^ et fe^ band's lands, if (he be convidl there- 

cum upon, 
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£um cohakstare fermltiat (lo), in qtto 
cafu reflituatur ei a£iio* Sl]*i rnonia- 
lam a domo fua abducat^ licet monialis 
conjentiaty puniatur f$r prifonam trium 
annortmij et fatisfaciat aomui a qua 
abdu£la fuerit^ compeUnter ( 1 1 ) : et 
mbiloTninu$ reaimatur ad wluntatem 
^^gis {12). 



upon, except that her hufband wil- 
lingly, and without coertion of the 
church, reconcile her, and fufFer her 
to dwell with him ; in which cafe (he 
{ball be reftored to her acStion* He 
that carrieth a iiun from her houle, 
although {he conient, {ball be puiii(h- 
ed by three years imprifontnent, and 
(hall make convenient (atisfadlon to 
the houfe from whence (he was taken, 
* and neverthelefs Ihall make fine at 

the king's will. 

31 E. I. EndiamCBt 31. (3 Ed. i. c. 13. 6 R. 2. c. 6. Regift. 57. * Roll. 247. 9 Ed. 4. f. 26. 
Src Coroo. 203. Dyer, 256. Fitz. Dower, 41. 72. 94. 1I9« 153* Fits. Adt« iur ie flat. 12. 37* 
1 Inft. 32.) 



(1) Purview efty queji home raviftfeme ejpoujkp-damefetlej oa outer 
feme Je/ormei, per ia ou el ne/oit affentus, ne avaat, ne aires y eyt judge- 
meut de vie et de membre.] This claufe is intended of an appeale to 
bee brought by the party raviihed, for if {he give confent either 
before or after« {he ihall have no appeale, but, if (bee confented 
neither before nor after, then ihee (hall have an appeale of rape, 
and there is no law that gives a woman an appeale of rape but 
this. 

Hereby the auncient law concerning the election given to her 
that b ravilhed is taken away. Hde Weftm. i. cap. 13, 

Afterwards by the ftatute of R. 2. a greater puniftiment is in« 
Aided upon the party raviihed, if (be afcer confent to the ravi(her, 
viz. that as well the ravilhed as the ravi(her ihould be difabled to 
challenge inheritance, dower, or joynt^feoffement, &c. and that the 
next of blood thould enter, &c. 

And m6reover the hu{band of her that is fo ravifhed and after 
^ivcs her confent^ or if (he have no hufband, her father, or other 
next of her blood {hall have tb^s appeale of rape, wherein no wager 
ofbattell ihall be allowed; fo as this ad of R. 2. gave an appeale 
in cafe were no appeale lay before, and alfo to other perfons, fo as 
the nromau that never confented may have her appeale upon this 
^tute, and if (he give confent afterwards^ then the appeale of rape 
is given by the ftatute of 6 R. a. 

If a woman be raviihed by her next of kin, and confenteth to 
bim, and hath neither huiband nor father, the next of kin to him 
ihall have the appeale, for he hath difabled himfelfe by the rape* 
whereby he becomes a felon. 

(?) Judgement de ntie et de membre!\ That is to fay bee ihall be 
attainted of felony. 

In the appeale being the fuit of the party, the pardon of the 
Idng doth not difcharge the party, as it doth upon the indidment 
at the fuit of the king. 

(3) Et enfemtnt per la ou borne raviftfeme, l^c, a force, tout foit que 
daffrnt apresy eit tiel Judgement come eft a'vandit fil foit atteint a le/ute 
l^roy, &c.] Hereby it appeareth that the firft claufe is to be intended 
of the fait of the party, this branch providing cxprefly for the 
fu» of the king. 
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v^. I.C.I ^. 13 See the expofition of the 15 chapter of Wedm. I. and the fifft 
r ft ^»n%niit ^^^\ °^ ^^^ Inftitutes, fc6l. 1 90. . 

Inft'tffc^t ICO. (4) ^^ wdierihus abduiits cum bonis <virormm/uorum haheat rex 

^H 1 Tiefoaffc ^'^^^ ^ ^**" A ^^rtatis,} At the common law the huftand 

^44. Temps E. niight have had an adion of trefpafie, de uxortdbdu^a cum bonis *zfiri. 

X. ibid. 14X. This is alfo prohibited by the ftatute of We^m. the 1. cap. I5« 

and a'.further puniihment infiidled then was at the common law, 

ReRift. 97. a. and therefore in the original writ, de uxare abdu^a cum bonis t;iri, 

^'^ S-' *^' r *^ ^* concl uded conirdtformam fiatuti in hujufinodi cafu pro'vifo, Hieantng 

Pier 156*. ' ^ ^*^^ ^*^'« of Weftm. 1. for this aft of Weftm. z. extcndeth 

ondy to the fuit of the king : and if the writ be brought at the 

ft 'ft b* f common law. onitting the words, contra for mam fidtutiy then it is 

14 H. 6! 2."^ ^' A,fec»rity \3c> tunc pone, ^c, quod Jit, ^c, but if contra fbrmam 

' ' ftatuti be added, then the writ is. Si A.ftcerit, ^c* tunc attachiis B, 

ita quod eum habeas , k^c. 

And albeit the words be, habeat rexfeSam^ yet' may the hufbanl 
alfo have his action, as is aforeiaid. 

{^') De mulieribusSl That is to hy'uxdribus, for of auncient time 
)MM(/ttr was ukm for a wife. • 

43 E. 3. *3' 44 If the wife be taken away, and after be divorced, or if ibee die, 
tttffffczoe.' y^^ *^ hufband ftiall have his aftion,/f uxore abdudacwn bourns wri; 
^^ ' for in this a^ion he (hall not recover his wife, bat damagfip. AnA 
he cannot have an aAion for taking her away as las. fervant, bccanie 
the Jaw gives him an action in another forme. 
47 £.3. Aaipn If the wife be in/rm sumes mbiiis, n/ix. under the age of twelve 
i^ur ic |lat. 37. years at the time of taking away, fome have holden that the 
hafband (hall not have a writ de uxovt abdk^a cum bonis 'viri. But 
I hold the kw is to the contrary, for flic is uxor uniill diiagree^ 
ment. 
[ 435 ] (6) Cum bonis nnrorum^'] The plaifldle mtift in his count &ew 

43 ^- 3* »3« the goods in certain. 

43 E. 3. obi fupr. Albeit the words of the writ be rapuit, yet here it is taken for a 

violent taking away, and' not when camall knowledge is had, 

ib as this a£li<0n may be brought againft women as well as men. 

FIcta,n.s caa. (7) Etji uxor Jpontt reli^uerit ^irum fuum, fcf stbierit, tf morHwr 

Brjt.ca. 109. ^yy^ adult eroy amittat in porpetuum aSknim potendi dotem Juamy ISe. 

A4i«©r,e.5.^5. ^.j, ^fr fitus J^oniiy \^ fins coertione occhfiaftica emm recoucilitty tf 

I Part of the In- /ecum cohobitore pormittaty \5c.'\ In this cafe of elopement, and 

ftitutes, fca. 36. remaining with the adulterer, &c. the wife coold not be barred ©f 

Vot^cHiou ^^ dower by the common law, no though a divorce were fued aojd 

had for the faid adultery, as you may read in the £rft part of the 

Inftitute?, fcdl, 36. 

(8) Sifponte rdiquertty W ahitrity W moretvr cum aduiteroy l^c,'] 
43 Ed. 3. rg. Albeit the words of this branch be in the conjundive, yet if the 
, woman be taken away not J^ontCy but againft her will, and after 
eonfent, and remain with the adulterer without being reconciled, 
&c. (he fhall lofe her dower ; for the caufe of the b«- of her dower 
is not the mamner of the going away, but th^ remaining with 
the adulterer in avowtry wtthont fecoBciliaiioo, that is the bar 
of the dower: fee more of thefc "words (relifuerit &f abiirii) im, 
this chapter. 

If the wife goeth away with her hufl>ands agreeiaent aild 
eonfent with A. B. if aftM* A. B^ commit adultery with her, and 
ibe remudn with him without reconeiliatioiis ft^ fhall be bamd 
of her dower by this braneh ; whereof you fhall read in an aadftnt 

parliament 
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.ptrii^ment rdl a rire and ftrati^e caTe, which was the £rft judge- 
ment that I finde given upon this branch, and the iudgeoienc was 
given in parliament; and the cafe, which I have taken on t of the 
record it felf. was tli^ i 

Sir William Paynel knight, and Margaret his wife did demand 
the third part of the mannonr of Torpu], as the dower of the faid 
Margaret after the death of John de Camoys her firft hulband, 
.6uu mannonr being then in the feiiin of the king: the king's 
attorney anfwered, that (be ought not to be endowed, quia reetffit 
,€wuarifjiia in vita fiui^ ^ vixit ut adult era cum pr^eMci* Gmlielmo^ 
& mem /kit viro fif recouciliata amti mortem Juam, tf fie perfwrmmm 
^ fiatmti indt prius tditi mm debit imde doiari* 

The demandants roplyed, and pleaded a deed of the faid John 
Camoys under feal, in thefe words : 

OmniMts Chrifti fidelibus ad quos koc fra/ens fcriptum perveneritt 
Johemnes de Camoys JiUus \^ h<eres domini Radulphi de Camoys^ 
jalutem in demino. ffo-veritis me tradidij/e l£ dimijijje fpontanea mea 
volmnteUe domiitp GuiheL Fay ml militi Margaretam de Camoys /ilieun 
..i^ h^redem Jobaunis de Gate/den uxorem meam. £t etiam dedijffe^ 
couc^jfe^ CT eidem (jomino Guilielmo relaxaffe^ et quiet um clamajje 
emnia bona, et catalla qua ip/a Margareta babet, vel de artero 
habere pqffitt l^ etiam quicquid met eft de prad^ Margaret 4e bonis, vel 
catalUs cumjitis pertinen** Let quod nee ego, nee Aliquis alius nomine 
meo in prtediSa Margareta» bonis, et catalUs ipfius Margareitt cuTtt 
fids pertimen^ de eatero exigere fen vendieare poterimus, nee dubemat 
imperpetuum. A^«/p et eoncedo, et per pra^Jens fcriptum eonfirmo, quod 
pTiitdiSa Margarita cum praJi^o domim Guilielmo fit, ^ moJieat, ex 
*uoluHtate ipfius Guilielmi, In cujus rei teftimonium figillum metun 
«ppofui, l^e. biis teflibus* 

And concluded their replication thus ; Virtute cujus fcripti didt^ 
^uod Hon vixit, ut adultera cum pradi^lo Guilielmo, fed ut uxor ejufdem 
/Guilidfni* 

WiiereOfKHH the king's attorney demurred in law, and the 
record iail^ J^ fuptr hoe pr§ee/Jum ^ ad judicium, quod nou debet 
dotari. 

By this record it appeareth, that (he was barred of her dower 
by force of this branch, whereof the king's at|torDcy took ad- 
vantage: and in the record it la further contained, tiijit the 
demandants protulerunt quafdam alias literas Mpifcoporum de purga- 
tiome adultmi, qua redtantur in iftemorand** Et quia fuper tejitmonio 
€fjifeop9nun nmt futU judicia in curia regis faciend*, Ueet liters epifeo" 
porum in curiam regis fuer* porre£lte, nifi Udem epifcopi ad mandatum 
regis ipfiregi refer iberent. 

This deed, for the llrang^e^e thereof, we have recited at large 
de verba in verbum. 
^ But the bufband may give licenfe to a man to carry his wife, to 
his houfe, and this (hall be a good bar in an adlion brought de 
: mdiere abduSa cum bonis viri, 

(g) Moreturfum adultero.] Albeit (he doth Hot continually re- 
main in avowtry with the adulterer, yet if (he be with him and 
commit adultery, it is a tarrying witriia this ftatute. 

Alio if (he once remain with the adulterer in avowtry, and 
after he keepeth her againft her will; or- if the avowterer turn 
. her swa/^.yet Hbfi itim be faid morari cum aduhero with.ii this 
aa. 3 D 4 
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If the wife doth elope from her hufbarid's houfe of habitatlen*, 
and commit adultery in any other the lands or mannours of kcr 
hufband, this without the free reconciliation of the hu(band is 
within the purview of this flatutc : fee hereafter in this chapter 
for this point. 

And there be parvge mone, and magn^i and both of them 
within this branch. 

( I o) Niji *vir /ims /fonts, ^ fihfqui cobertione ecclejttr earn recon^ 

?^^' 3f ciltet,l^ fscum cohabit are permittatS\ fiote that cohabitation is 

Lov^rer 94« ^qj fufficient without reconciliation made by the hufband fponte^ 

io as cohabitation onely in the fame houi'c with the hulband 

availeth her not; a fortiori, though (he remain with the avowtrer in 

any of the lands or mannours of her hufband, yet (he (hall be barred 

of her dower by this branch, without the huibands free reconcilia- 

t E. 2. tion, albeit it hath been otherwife holden : and the reafon that 

v°m"r^^' they yeelded, is becaufe it is no elopement, whereas it appeareth 

!•. . .150. [jj^fQre that the words ofreliquerit b' abierit are not of the fubftance 

4.1 E. 3. 19. of the bar of dower, but the adultery, and the remaining with the 

Lrit. fol. 258. b. adulterer, as is abovefaid : and albeit fhe and the adulterer remain 

within any of the laQds or mannours of the hufband, yet (the 

words being, Jt uxor/ponte reliquerit i^ abierit) (he hath left and 

gone from her hu(band in thsft cafe, which is a pcrfonall offence. 

Tr oE *» fol ^^^ ^^^ ^^^ P^*^^ ^^ ^^^ Inftitutes, fe6l. 36. for bars of dower, 

6<; b.'inTibro* whercunto you may adde a cafe in Tr. 9 E. 2. fol. 65. in lihro 

ipeo. meo, that if a woman fay that (h^is conceived with childe by her 

hufband whiles he lived, and in truth is not, whereby the next heir 

is didurbed, (he (hall lofe her dower, if (he acknowledge the fame 

before the jurtice?. 

And albeit fhe both cohabite, and be reconciled, yet if it 

be by the cohertion of the churck, fibe fhall be barred of her 

dower, 

Rpgift. 7.f. ^67. (11) ^i moniftlem a domo fuo abducat, licet monialis confeniiaf, 

%, E. 3. 17. puniatur per pri/onam irium annorunty ^ fatisfaciat domui a qua 

F. N. B.233. abduBa fuer it compel enter, l^ nihilvminus redimatur ad 'voluntatem 

R^ocVat.^partt ^^i"'] Monialis, j. Monacha, nonna, quaji non nupta, fed defk 

lib. 9. 72. D. ' conficrata, he that carrieth a monk out of his cloifler, the abbot or 

Hufleys cafe. prior, SfC. of the houfe fhall not have an action of trcfpas for the 

3 ^' 3» 3' taking of him away^ but his remedy is by the writ bf apoftma ' 

^ ^E^' ^** capiendo ; but ♦ that writ doth not lie for a nun : and therefore the 

ao AIT ^c^' comnion law did give an action of trefpaffe for taking her away, 

2a R, 2. Dam. as thelord mi^ht have an aftion of trefpafTe at the common law 

130. 12 H. 7« for his ward ; and this ad was made to give a further punifhment; 

F ^v' «°' ^ '• ^^^ ^^^ ^rit in the Regifter doth not recite this adl, but the plaintife 

h. lAo. ^°* ^^^^ "^^ *^^ advantage of this ad,. unlefTe he conclude, contra 

• r ' 1 formam Jiatuia, ^c. 

L 437 J Now the writ de m$niale abdu^a faith, S»^e vi et armis claufuras 

p^^/ift. 71.267. ipfius prioYiff^ dpud L, fregit, et J'ororem Jocofam AJhe commoninlem 

fuamihid^ exifte^t* cepit, et abduxit, per quod di«uinum fer*vitiu rn 

teclefia ipfius pvierij^a ^anSie Helena London* multipliciter /uh* 

traSum/uii, it diminutum, et alia enormia, i*fc, 

(12) Et nibilominus redimatur ad *uoluntatem regis, 1 So as al- 
beit, the abbefle or priorefTe (hall recover damages, and the de- 
. fendant have jadgmenit to iremain in prifon by three yeers, yet he 
ihall be indi^U^anfi ranfomed at the kings fuit in a legall pro* 

Speeding, ^//r / ««wiy^ 
QAP, 
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CAP. XXXV. 

n^ puerls ma/cul!sy five /emellh (^ONCERNING children males 

(i), (quoru7n maritagtum ad or females (whofc marriage be- 

aliquem pertinent) raptis et abduSiis "longeth to another) taken and carried 

(Z)tfe i^^ 9^! raptiit non habens jus away, if the raviflier have no right 

(2) in maritagioy licet poflmodum in the marriage, though after he 

ftfiituat puerum non maritatum^ reftore the child unmarried, or elfc 

vd de maritagio fatisfecerit^ pu- pay for the jnarriage, he Ihall never- 

niatur tamen pro tranfgr^Jftone per thelefs be punifced for his offence by 

prifinam duorum annorum (4). Et two years imprifonment ; and if he 

/ non re/iitueritj vel haredem pojl do not reftore, or do marry the chili! 

Mms nubiles maritaverity et de mari- after the years of confent, and bejrrot 

to^io fatisfacere non potuerit (5)i able to latisfy fot the marriage, he 

fihjuret regnumy vel habeai perpetuam ihall abjure the realm, or have per- 

Jrifmam (6), Et fuper hoc habeat petual imprifonment; and thereupon 

([uerens tale breve (7); the plaintiff (hall have fuch a writ: 

^i A, fecerit te fecurum^ l^e. tunc pone per vad^^ ^Jc, B, quod ^t coram 
jufliciariis nojiris-^ £sfr, ojlem^ quare tale?n hared* infra atatem exijlenteniy 
cujus maritagium ad ipfum A. periinet^ apud C. inventum-^ tali loco rapuit et 
Muxit (8 J, contra votuntatem tpfius A. et contra pacem^ ^V. 

£/ ft hares fit in eodem eomitatu. And if the heir be in the fame 
tunc addatur ijia claufula, county, then this claufe muft be 

thereto added : 

Et dilig4nter inquiras ubi ilk hares ft in baliva tua^ et ipfum ubicunque 
inventus fuerit caiiaSy et faho et Jecure cuftodlaSy ita quod eum habeas coram 
frafat' jufiiciarits mflris ad prafdtum terminwHy ad reddcnd^ cui pradic- 
torum A. et B. redds debeat^ 

Et fat fe£la verfus partem de qua And fuit fhall be made againft the 

furitury quoufque per diJiriSiionem party on whom complaint is made, 

Vmerityfi habeat per quod diftringi until he come in by diitrefs, if he 

pterit^ vel per contumaciam (f non ' have whereby he may be diftrained ; 

fi^jujlificabilis) exigatury et utlagetur. or clfe for his contumacy, in cafe he 

^i forte hujufnodi hares ducatury et be not juftifiable, he fhall be outlaw- 

iransferatur in alium comitaf (9), ed. And ifpercafe the heir be married, 

tunc vie* illius comitatus or carried into another county, then 

[ 438 ] fi^^ i^k breve fub hac a, writ (hall be direfled to the (heriff 

Jorma : of the fame fliire in this form : 

^ffus efl nobis A. quod B, nuper talem haredem infra atatemy et in 
t^ftmafua exifienfy tali loco in comitatu tali rapuity et de comitatu ilb ad 
talem locum in conC tuo abduxity contra voluntatem ipftus A. et contra pacemy 
^i'» Et idco iibi praciptmusy quod pradiSium haredemy ubicunque eum in 
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laliva iua tnvenire poteris^ capias^ et falvo et fecure turn cuflodtas^ ita quod 
turn habeas coram ju/iiciariis noftrisj &c, tali loco et die^ quern diem idem J* 
habet verfus pradi6ium B, adreddend* cui de jure reddi debeat. 



Et Ji hares antequam inveniti 
foteritj vel antequam rejlituatur que* 
renti^ obierit (lo), nihilominus pn- 
cedat placitum inter eos^ quoufque ter^ 
minetuf^ cui re/iitui deberet^fifuperjles 
fuijjet. Nee excufabitur aut allevia- 
hitur ilUj qui injufie rapuit hujufmodi 
hared* de poena fupradi^a per mortem 
hared\ cujus extitit male fidei pojfejjbr 
dum vixit, Et Ji querens obierit ante 
placitum ierminatum ( 1 1 )} Ji jus ei 
competebat ratione troprii feodi fui^ 
refummoncatur hquela adJeStam hared" 
querentisy et procedat placit* debito 
crdine. Si vera per alium titulum 
competat ei jus^ Jicut titulo donationis^ 
venditionisy aut alio hujufmodi titulo^ 
tunc rejummoneatur loquela ad JeSfam 
4xecutor* querentis^ et procedat placit* 
ttt pradi£ium eji. Eodtm mcdoji 
moriatur pars defendens (12) ante- 
quam placit* tcrmtnetur vel hares re* 
Jiituaturj procedat placit* per rejum* 
inter querentemy vel ejus haredem^ Jlu 
£xecutores^ et executores defendentis^ vel 
ejus haredesyji executores non fuffciant^ 
quoad Jatisfaiiionem de valore mariiagii 
Jecundwn quod in aliis Jiatutis con* 
tinettir^ Jed non quoad pcenam prijona^ 
quia quis pro alieno faSio non ejl 
puniendus* Eodem modo cum pendeat 
placitum inter partes de cujhdia terra^ 
vel haredisy vel utriufque per commune 
hrevcy quod incipit : Praedpe tali> &c. 
quod reddat, &c. (13)^^7/ rejummb- 
nitio inter haredes et executores que* 
rentisy et Jlmiliter haredes aut execu* 
iores defendentisy ft mors alteram par* 
tern praveniat ante placitum itrmi* 
natum. Et cum perveniatur ad mag* 
nam dijiri^ionemy detur ierminusy ( 14) 
infra quem tres^ com* teneanft^r ad 
minusy in quorum quolibet comitatu 
flat publica prockmiatioy quod defer* 
ciatorveniat ad banc um (15) ad diem 
in brevi contentumy refponfurus que* 

renti. 



And if the heir do die afore he can 
be found, or before he can be reftored 
to the plaintifFy the plea (hall pais 
between them neverthelefs, until it 
be tried unto whom he ought to 
have been reftored if he had been 
living. Neither fhall the raviiher of 
fuch a one be excufed or eafed of the 
punifhment aforefaid by the death of 
the heir, whom he did withhold by 
wrong during '<his life. And if the 
plaintiff die before the plea deter- 
mined, if the right belong to him bv 
reafon of his proper fee, the plea fl^all 
be refummonea at the fuit of the 
heir of the plaintiff, and the plea (ha}l 
pafs in due order. But if the right 
belongeth to him by another tide, 
as by a title of gift, fale, or other 
fuch like, then the plea ihall be 
refummoned at the fuit of the exe- 
cutors of the plaintiff, and the 
plea ihall pafs as before is faid. In 
the fame manner if the defendant die 
before the plea be tried, or the heir 
be reftored, the plea fhall pafs by re- 
fummons between the plaintiff, his 
heirs or executors, and the executors 
of the defendant or his heirs, if the 
executors be not fufficient to fatisfy 
for the value of Ae marriage, after as 
it is contained in other ftatutes, but 
not as to the pain of imprifonment; 
for none ought to be puniflied for the 
offence of another. In the fame 
manner when a plea hangeth between 
parties for the ward of land, or of an 
heir, of of both, by the common writ 
that beginneth Pracipe taliy &c, quod 
reddaty ^r. Refummons fhaU be 
made between the heirs and executors 
of the plaintiff; and likewife the heirs 
and the executors of the' defendant, 
if death prevent any of the parties 
before the plea determined. And 
when they have paffed to the great 

diltrcf?, 
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rmii* Ad pom Jifm fi jimi vtm^ diftrds, a daj (hall be given, within 
r/V, (16) et fr§ckmuni§ * fig femil^ which three county courts may be 
Jkumk^ et tertu te/iiJScaiMm fkerit^ hdden at the leoft, in every of which 
frwctdatnr ad ju^mm (17) p-o open proclamation (hall be made, 
fuerenU : falv jure defendetdU^ fi that the defbrcer (hail come into the 
f^medwn imde leftti vtuerit (i8}, bench at the day contained ui die 
c^dem made pMt in hrevi de trai^gref- writ, to anfwer the plaintiff j at which 
Jmn^ cum qms queriturfe qe^umfuiji day if he come not, and the prochma- 
ie IngtifiKidi cu/iediis (l9). tion be (b returned once, twice, or 

dirice, the Judgement (hall pafs for 
the plaintiff, faying the right of the 
defendant, if after he will claim it. 
In the (ame manner it (hall be done in 
a writ of trefoafe, when any com 
plaineth himfdf to be ejcAed from 
fuch wardihips. 

Seedie ftift part of the InftitateSy ftd. 203. (3 Inft. 171. Fits. Card. 18. '35. 29, }o, 31, 31, 
III. iai« Fits. Jadgm* io2« 116. 123. 150. 157. 172, 204* Bro. Raviihinent, 33. i Inft. 
tjC b. Hobk 93. I Roll 445. 2 RoU. 354. Regit. 163. 9 Rep. 71. 74. Fitz. Brief, 823. 
Raft. 390. 3 Bulft. 275. 27S. 281. Dyer. 289. Fits, Brief, 776. 24 Ed. 3. ft 48. 11 H. 4. 
f. 54* Fits. Executors, 52. Fits. Card. no. 24 Ed. 3. f. 25. 20 H. 3. c. 6. 3 £d. i. c 22. 
52 H. 3* c. 7. Fits. Procea. 33. Fits Card. 89. Dyer. 369. Regift. 161. &c. 

This aft of parliament hath made divers alterations and addi- Merton,cap. 6. 
tioas to the ftatate of Merton cap. 6. as hereafter in the expoiition 
of this a£t ihall appeare. 

(1) Dt pueris mafcmUs fiut femelUsJ] The flatute of Merton Lib. 9.foL72« 
extended onely to heires males, and this a^ extendeth by exprefs ^' HufTeyes 
words to heires females alfo. ' 

Alfo the, ftatate of Merton concerning this matter extended to 
heires infra 14 annosi and this a^ extendeth to all that axe fofi 
iumos namles, 

(2) Si ilU qui rapneritjus nm bahens.'] The flatute of Merton D. HufTcys cafe* 
extended to lay men onely, this adl extendeth as well to eccle- «*»» ^"P^-^- 
iiafticalt perfons, regular at fecular, as to lay men. 7 £• 3* > i* 

(3} Raptis ^ Jdmais.'] The words of the flatute of Merton 
are *vi abduBis \3 detentis. 

(4) Ptrpri/onam duorum amterum, Vc] The flatute of Merton 
gave imprifonment donee emendmverit delictum, ^0, . This a£l eives 
the imprifonment of two yeares, albeit the ward be delivered un- 
married, or though amends be made. 

The kiam may pardon this imprifonment for twO yearei, which p. 34 E. t. 
was added by this adl. Coram Rcge. ' 

(j) De maritagio Jatisfaeere mm potutritJ^ The defendant fhall Rot- 30* 
be intended fu&ient to iatisfie the plaintiffe, if the plaintiffe ^ F. 3. 52. 
^oth not pray that the jurors fhould inquire of his fufficiency. ^^ R* ^* 

(6) Mjuret regnum, W babeat perpetuam prifomm.] And in ^■""•^c* 130* 
this cafe the eleftion is not g^ven to the defendant, but it is in the }^r?^"^* ^V 
difcretion of the court to give judgement either of abjuration^ or ' *^* ^* "* 
perpetuall impriTonment. 

This paniihment is alfo added to the flatute of Merton. 

Albeit the party that is by judgement abjured return again, 

yet 
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yet (hall he not be hanged, bccaufc he was not abjnred for felony, 
but he may be puni(b^d tor bis contempt, and remaunded. 

(7) Etjuper hue bab^ai querent tale breve, ^f.] By this branch 
the ivrit of raviihinent of gard is given* and the forme of the writ 
is here expreiTed. 

The llatute of Merton extended to the writ of ri|;ht of ward. 

A gardcin in focage cannot have a ravifhment oi ward upon thfs 
a£l> but onely a gardein in chivalry, but the gardein in focage (hall 
have a ravijbmekt de gard. But it was adjudged foone after the 
making of this aft, that by the 24. chapter of this parliament, 
which giveth the writ in conjimili caju cadentefuh eodemjure t^ Jimili 
mdigente remedio, the gardein in focage (hall maintain a writ of 
ravifhment of ward for the body, and a writ de ejeBitme cufiodia for 
the land. 

* For the cuftome of the city of London concerning orphanage, 
fee 32 E. 3. 8 R. 2. 

In this writ if thje i/Tue be found for the plaintifFe, yet upon the 
context of this adl the jury (hall enquire, 1. of the value of the 
mariage, 2. of the age of the ward, and 3. whether he be married 
or no : and for die firil and fecond they mud give a dired verdid; 
for the other they may give a conditional! verdift, as to fiiy, 
whether he be married or no they know not, and if he be married 
then afre(Ie greater damages, which enquiry is but an inqueft of 
office. 

Now albeit the verdid be conditional!, yet in this cafe the judge- 
ment (hall not be conditional!, but in this cafe the plainti(ie may 
have judgement to recover the marriage and teffer damages, and 
have execution of the body, and if the (heriffe return that he is 
maried,then may the plaintifiti have z, fare facias for the g;reater 
damages, and have judgement to recover them, and fo it if in an 
adlion of detinue, &c. 

(8) Rafmt et ahduxiu'\ There be two forts of raviihments 
of wards, that is to fay, ravi(hments in deeds, and raviihments in 
law, and this ftature extends to both of them. 

Raviihments in deed, as when one take and carry awr.y a ward ; 
and ravifhments in law be, as if the ward enter into religion, thb' 
is a ravifhment in law, for which the foveraigne (hall anfwer, fee 
that his admiflion of hiih is a raviihmcnt in law. 

Jf a man or a woman n^arry a ward 10 his or her daughter, or to 
any other, this is aravilhmentin law. 

A man prccureth a ward to goe from his gardein, this is \ 
raviOiment in law. 

Jf one ravi(h a ward, or ejeft the lord to the ufe of a (Iranger 
without his privity, yet if the (Iranger agree thereunto, he is the 
raviiher or ejefter. 

This aft is intended of a gardein in chivalry, as hath been (aid : 
and though the father (hall have a writ of ravi(hment of ward, 
quote flium fuum l^ baredem rapuit, cujus maritagium ad ip/um 
pertinet ; and albeit the aunceitor (hall have the like aftion for the 
taking of hit collateral! heire apparent, yet none of thofe are within 
this (latttte, but remain at the conpmon law. 

See the firft part of the Inftitut'es, feft. 114. 

The count in the raviflunent of ward upon this aft muft not be 
by 1/1 et armis, 

(9) ^' firte bujufmodi bares dticatur et transferatur in alium 

ccmitaiumJ] 
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cmifatum.] A man cannot have a writ of ravifhment of ward in t>IerT2E1.289^- 
the county of York, and fuppofc the ravifhment in the county of 34 E z^g^d. 
Derby, // ^ta^l abduHusfvit ai eodem comitatu ufque cwC Eborum, But ' ^ 
his onginall mail be in the coonty oFDerby, and by this branch he 
fliall have the writ here mentioned, qtaftus efi nobis diie^ed to the 
.(heriffe of York, whither the body is carried. 

If the ward be recant in another county, then where the land ^° ^^ 3* ^• 
is, the lord may have a writ of right of ward ia that forein * ^^' 
countjr where the ward is reliant. 

(10) Et fi h^res ohJerU.] Albeit the body (hall be recovered ^g ^ ^•^^•.77^- 
in the writ of raviftiment of vvard given by this aft, yet it is ex- J^^* 'iq.\±e i. 
preiTely provided by this branch that the death of the heir fhal not gard 129. 
abate the writ; but other wife it is in a writ of right of ward, for in 30 £. 3. 14. 
that cafe the death of the heire Ihall abate the writ ; and fo it is 9 E- 4* S^ 

if the heire (bangine the writ) comineth to his full age, the writ of 
right of ward (hall abate, bat not the ravilhment of ward, but if he 
be of full age at the time of the writ of raviihment brought, then 
the writ (hall abate for the words of the writ, atjus maritagium ad 
ipfmm ptrtzKet. 

(11) Etfi qturens ^bierit ante placitUm terminatum.'] Two joynt [ 441 J 
lords or two coparceners of a feigniory bring a writ of ward, and 

one of the plainaffes die, the writ is abated, and the furvivor ihall 
not have a refiimmons, for this adgiveth the refummpns either to the jg e. s^Scirc 
heir, or to the executors, and not to any furvivor, who may have fac* 119. 
a new originall ; and fo it is if the baron and feme be plaintiffes, 3^ S* 3* 3^* 
and the huikind dieth, the writ (hall abate^ and no refummons (hall 
.be fued, becaufe one of the plaintiiFes is alive, to whom the ward- 
"ihip furviveth, it pars querens non ob'tit \ and the nature of a refum- 
mons is to continue the originall writ, for by the common law no 24. E, 3. 4S. 
refummons did lie but againll him that was party to the originall, 5 W- 7- 3^- 
or which came in by voucher or receit, ^c. fo long as the tenant 
lived, and onely wh^re the plea was put without day, without any 
laches or default in the party, as upon a conufans grauated and 
failer of right by the demiie of the king, the non 'vena of the 
julHces, or when the parol! demurred for nonage, or upon the 
allowance of a protedion and the like ; but if the procefs be 
.not continued by the negligence of the plaintilFe, no refummons 
lieth. 

Alfb no refummons lieth for the defendant or tenant, becaufe 
refummons is compounded ofrey/ub, and rnoneoi and tiie defendant 
or tenant never fued out fummons, and therefore can have no re- 
fummons, neither (hall a refummons be graunted but againil 
him that was formerly fummoned, and upon the refummons by 
this aft the party cannot vary from the former plea, but onely 
for matter that commcth of puifue time, as a releafe, &c. 

And wh^re fome have holden th^t the makers of this a6l were it H. 4. 54. 
not learned in the law, becaufe the refummons is given to the heire, P'^»l'* 
where by law the heire cannot have the wardlhip being but a ^g ^^\ 
^chattell, the makers of the law knew that as well as the objeftor, j^e,' 3 48,49. 
for it IS faid in 9 E. 3. that they were /age gents that were at this 
parliament, but feeing no refunmions in this cafe did lie by the 
common law> the makers of this aft gave the refummons to the 
heire when the ward(hip accrued ratiotu propriifeodi, for there the 
inheritance of tl^ tenure might come in queiUon which concerned 
the heir more then the wardlhip, hac 'vice, could concern the exe- 
cutors, and OS if the defendant make his tc'rmenc, and devifeth 

the 
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the ward to anotherr yet the rvfommons ihall be awanled by the 
next fabfeqtient claafe of this ad againft the executors, althod^ 

i8 E. 3. 4. K ^^ ^^« nothing in the ward, and, for their inftifficiency, agamft 
the heire who cannot claime the ward being bot a chattdl; 
fo in H9V0 capi fn^iMam novum remidimm, and in one cafe charred 
the heire of the defendant, whom the law could not cliarge, and in 
another gave remedy to another heire upon good teafon, who by 
law had none. 

50 E. 3. 7. b, (12) Eoiiem modo fi moriatur pars def. &c.] If a wtit of ward 

he brought againfl two, and one of them dief, no refummons 
ihall be fued by this branch* becaufe one of the defendants are 
alive, and he fhall hav^ the ward by furviror, and this branch 
giveth the refummons either againft the executors or heire, Etpars 
defendens nen $ft mortuus. 

And the nature of a refummons (as hath bees faid) is to continue 
the originall. 

«4 E. 3* 4s. ' If the plaindffe in the writ of ward dieth, and a refommons !s 

fued by the heire, upon the next precedent brnnch, if the de- 
fendant dieth the heire ihall have a reiuomions againft the cxica- 
tors of the defendant, for the words of this branch be, inttr 
purentem, W ejus b4fredem feu exBcmtores, et executora diftndiKth, 
&c. 

7 E. 3. 4S. Though this branch faith, todem modo^ yet for fo much, as is 

'^ E !* ** ^ otherwite provided for, there is no reference by thefe words to the 

*4 • 3- 49' former claufe, for a refummons lieth not againft the heire of the 

[ 442 ] defendant, if the executors have afTcts, and it is a good, plea for 

the heire to fay that the executors have fufficient; but if the 

executors have aflets for part, and the heire aiTets for part, yet no 

refummons is given againft them both by this a6l. 

And in a refummons againft the executors upon this aft of 
parliament pUinment adminifter is a good plea; but then the 
plaintifie fhall have judgement maintenant to recover the ward; 
and in a refummons againft the heire for the infufHciency of the 
executors, it is a goocTplea for hun, that he hath nothing by de- 
fcent in fee-(imple. 

If the executors have not aflets, fo as the heire is to be charged, 
yet ihall damages onely be recovered againft him : but the punifh^ 
ment ordainctf by this adl ihall not be inflided upon him, for that 
ihould be againft a maxime of the common law here rehearfed, 
^uod quis prd alienofa3o non eft puniendus, et poena ex deli^ defunBi 

Bfa£lon. h^xres tpieri non debet \ and againe, in hteredes non filent tranfirt 

a^ienes, qea peenales ex makfcio/unt : and, ioties in haredem damus 
aiiionem de e$ quod ad eum pervenit^ quoiies ex dolo defitn^i convemtur 
noti to/if s exjuo. 

And, ^iittJ non portaiit tniquifaf em patritm ^ 

(13) Eodem modo cam pendeat ptacitum inter partes de a^dia 
terra, vel bieredis, vel utriu/que, per commune bre^e pt^acipe tali, VSc. 
quod reddat, CfTr.] Fer commune breve. Hereupon it is called^ 
brtve de communi cuftodia, that is, breve de reSo ie cvfiodia, and tb 

MarL cap. 7. that writ onely the ftatute of Marlebridge extended. 

(14) Et turn ptrvmerit ad magnam diftriftitnem, detur terminus, '\ 
Marlb. cap. 7. The iktute of Marlebridge gave i, pr,oc!amation,y? ad mdpitm 
14 E. 3. Prod. 8. difiriilionem non venerint, ^c. fo as by that aft the grand dittirilb 

muft be returned before the proclamation iffued^ but by this aft 
the proclamation is to ifiWe when the grand diftrcffe is graanted» 

for 
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fer tlie words he, am fir*twterU ad mui^MM MftriBionem, detuf %oZ, 3. 10, 11. 
Urmimuy ^c. ^ E. 3. 19, 

Alfo the ftttate of Mariebridge provided, that bis 'oel ttr,t^c. Marlb. ca^7« 
4^M mtdiet^tm anmj^ftuntis the proclamation (hou)d be made, fo 
as the counties were pat in certinii when the proclamation Ihoold be 
nade; now this aft abridgedi the fixe IBiontbs to three months, and 
fets the time of the proclamation ih certaine. This branch extend- 
eth onely to the writ of neht of ward, as the llatttte of Marlebridge 
did, 'vuk in the end of this chapter. 

T&is branch reftraining the common law, extendeth not to the »9 ^« S- 4&* 13- 
fOiirdiee,biit onely to the defendant in deed, and not to the defcn- Proc'wn- 9- 
dant in law. . 

. If fr9pHr brfvitmiem temfms there were but two proclamations » H. 4. i. 
made, the plaintifie (hall not have a writ, cum alkcathne cdmitat*^ 
bccaofe he parfaed.not the ftatute, and it was his folly that the 
imt coirtained not longer time. 

In a writ of ward againft two, the one appeareth, and the other 19^- 3* P^cl. 5* 
makes de&olt, or if the one have nothing, and the other is diftrained, ^ *^* ^7 E.3.70. 
00 proclamation (hall be awarded againft the one of them, for both '* * ^ ^^* 
of them make bnt one defendant, and therefore either againft both, 
<ar againft none. ' 

If a diftrefle with a proclamation be graunted, and the defendant » H. 4. i. 
hath nothing but within a franchife, the (herifte ihall make the 
proclamations in the connty, and the bayly of the liberty fliall 
diftraine him. 

The proclamation maft be graanted in the iame county where 
the originall is brought; and therefore if the plaintive furmife that 17 ^* 3- 79^ 7<* 
che defendant hath fuffident in a forein county, he (hall have a 
^ftrefle at the common law, but not with proclamation by this 
^tute. 

(15) Vemiat ad bancum*'\ This extends not to juftices in 
«^re, nor to commiffioners of oier and terminer, b]it the plain- 
tife may have an adion of trefpaiTe before them at the common 
law. 

(16) ^Ad quern diem Ji non veneriu &C.] See 17 E. 3. 19. here in 17 E. 3« »9- 
4he next paragraph, by which it appeareth that he moft come ad 

^ytdk JUm^et non ad aiium, 

{ty)' Procedatur ad Judicium,] At the common law he cduld not a» £• 3* '9* 
^ve judgement by default without plan of the party^ ^c. but dif- 
trefle in&oitje; if upon the proclamation returned the defendant be 
demanded, and appear, and taketh a day by fr^ece partium, and at ' 
mhatday make de&ult, the plaintife (hall not have judgement upon 
^his ftatnte, becanfe he maide not default at the return of the dlf- 
^lefle, for this aA fald, ad qmm diem fi mm vimrit. 

And where it is.faid, (itn^d^wr ad judicium) yet ^pon this de- 4^ ^' 3* J^* 
&alt no judj^emeiit can be yet given, but the court muft award 3) £.3.^1^ 
• writ to the (herifi^ to inqnire. of the value of the marriage, 
«f^e age of the ward, and whether he be marry ed, &c. as is afore- 
fti; and npon Ac retorn of that writ, then judgement (hall be 
^ven. 

Bat if t&e defeftdant appeai'at the return of the proclamaticn, 
ttdxonfeffis theaaiotty.the plaintife fiiall have judgement of the da* 
Vttgesinhis(;Oimo......^ • 

. (fB) ^.alnioivridefendituihjipojtmodumindel^ 
wc conceited upon thefe words \ind$ logui njoluerit^ that if^a roan 
« rccovtttxkv 
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reeovefeth in a writ of right of ward by default, that the defendai^ 
might haye a writ of right of ward, and recover again thai whicb 
he formerly loft;^ but by fcafon of this word [^^e^um] thofe 
words (hall be intended, tliat he may have a writ of right of 
ward after that another tenant of the iamc land happen to dye 
his heir within age, but for the (ame wardihip, whereof judge 
ment is given in the writ of right of ward, the defendant if 
barred. 

(19) Eodem tnodofiat in hre*vi di tranfgr^tme cum qtus qutritur fi 
3^E.j.7. 30E.3. ijeStmifuiJfe de hujufinodi eufl^diis.'] The writ here intended, is an 
*^» f ^* . cjeQinent de gard^ breve de ejeSiiciu cuftodia, which is a writ at the 

comroon law. De attornato inde, 
Rcgift. 162. jjffgr H. y R. de quadam tran/grefftone eidtm H. per fr^fatum R. 

illataut dicitur. 
Regift. ubl fupra. By this branch, proclamation (hall be made in this writ of 
14 E. 3. Prod. 7. the cjedlment oFgard, which (Iiall not be made in the ravifluneni 
de gard« 
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j6) III A domini cur\ et alii qui cur* 
^"Kt^'tenent^ et fenefcalli (i), volentes 
gravare fubdit$s fuds {7.)yCum non ha- 
ben At kgolem viam eos gravandiy pro- 
curant altos mover e querelas ( j) verfus 
eosy et dare vadiuw^ ct offerre flegios^ 
vel impetrar-e breviay et ad fe^tas bu- 
fttfrnodi qucrentium compellunt eos fequi 
c^omitatuniy hutidredum'^ wapentachiurpj 
et • ciir\ quoufque jinerii fcccrint cum 
ipjis pro voluntate fua : Jlatutum eji^ 
quod hoc de Crrtcro 7ion fiat^ Etjiquis 
per hujnfmodi falfas qiiertmonias fucrit 
attachiatttSy replegiet diJlr'r6iione?nfuam 
(4) fic captamy et poni fac^ loqitelam 
coram jujlictariisy coram qui bus Ji vice^ 
cotnesy vel alius balivusy vel diominusy 
pojlquam fit dijlriSius formaverit que- 
runoniam fuamy advocaverit jujlam 
djJiriSiionem ratione hujujmodi quere- 
7noniarum (5) coram eis faSfarumy et 
replicet*y qu^d hujufmodt querimonia 
smvebantur verjus eos malitiesiy ad in^ 
Jiantiam feu procurationem vic\ aut 
aliorum balivorum, aut dominorum ( 6 ), 
admittatur ilia replicatio. Etfi ju* 
per hoc conviSli fuerinty verjus domi* 
nt/m regem rediniantur (7), et nihilo' 
• f 444. ] * minus 



PORASMUCH as loyds of courts, 
and other that keep courts, and 
ftewards, intending to grieve their 
inferiors, wlicrt they have no lawful 
mean fo to do, procure other to move 
matters againil them, and to put in 
furety and other pledges, or to pur-« 
chafe writs, and at the fuit of fucb 
plaintiffs compel them to follow tha 
county, hundreds v/apent^e,andGtheF 
like courts, until they have made fine 
with them at their will ; it is ordained^ 
that it {hall not be fo ufjd hereafter. 
And' ifany be attached upon fuch folfe 
complaints, he (hall replevy his dif- 
trefs fo taken, and fhall caufe the mat-* 
ter to be brought afore the jufticcSj 
before whom if the jhcrifF, bailiff^ or 
other Ford (after that the j>arty dif- 
trained hath framed his plaint) willad- 
vow the diftrefe lawful by reafon of 
fuch complaints made unto them, 
and it be replied that fuch plaints were 
moved maliclouily. againft the party 
by the felicitation or procurement of 
the (heriiF, or other bailifisV or lords, 
the fame replication (hall be adaiitted;| 
ai^d if they be convi<^ hereupon, they 

Ihatt 
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AifiMS Inqufmiific gravatis danrna in Ihall make fine to die king, and ne« 
iriph tiftitHai^r. v«ithelefs reftore treble damages to 

Ae parties grieved. 

^ {^tA, 3. f. J5. Fit*. Avowry, 78. 13 Hen. 4. «.) 

^Ins a6l was made in affirmance of the common la>v, and to 
adde a greater punifhment then the common law did; for the de- 
linquent fhall be ^nibmed at the kings fuit, and the party grieved 
fhaU recover treble damages, where he fhould recover but fingie at 
the common law. 

If A. procure B. to foe an adtion in any court of record, 43E*io*P.N.B« 
or other inferiour court againft C. he may have an adion of 9^« ."»• R^»ft» 
deceit againft A. at the common law, and recover his fingie J**^*^* 37* 
damages. 

(l) ^ia iomini curiarum^ et fentfchallii Sec] This adl extendeth 4iB<l.f4 Avow^ 
to court barqns, leets, and to county courts, tourns, hundreds, and 'y7*. 11H.4. 
not to the courts at Weftminfter (they being afterwards named in | p M'**4«*« 
this ad, &c.] but they remain at the common law. * ^* ^* 

Thon^h/eni/cbalU be here named, yet bailifes, and other officers 13 H. 4. 2. 3. 
jyrc within this a^, and the builife, or other officer may be puni(hed, 4> E. 3. Avowry 
without naming the lord. 7^- 

(t) Fokntis grofvaire fiUit^s fu^s,'^ ^iiMVw is here taken for any 
mtn that is fubjed to their jurifdidion, and fo it is to be taken in 
aU other like placed. 

(3) Pr$curMit alios moven querelas^ &c.] Thefe words are 11 E. 3* 15. 
general], and therefore if the lord, bailife, lie ward, or any iiH. 4. 91. 
Other officer procure any man to fue a lawfull aftion, he ihall »3^«4-*' 
be puniflied by this ad, ^ia culpa eft fe immifcere rei ad fe non 
pertinentL 

(4) kepUgiet diftri^ionem fuamJ\ This aft extendeth onely to X3H. 4. i.k« 
a replevin, and not to an aftion of trefpalTe, or any other aftion. 

And here a diftreffe is taken for an attachment. 

( 5 ) Ad'uocaverit juftam diftriSlionem ratione bujufmodi querimoniar*. 
Ice.} By the letter of this branch the defendant muft make an 
avowry, but it muft be extended further then the letter; for admit 
that the lord, &c.will (to iave hinifelffrom treble damages) make 
no avicnrry,bat plead that the goods were not diilrained, &c. or the 
like plea, whereupon iiTue being joyned, the plaintife after proof 
of the iffiie may give in evidence for the treble damages the pur- 
view of this aft, and that the lord now defendant, procured a fait, [ 445 ] 
Uu contrary to this aft, and that he is guilty of the diflrefie, or 
autachment, and therefore ought to yeeld treble damages; and if Vide lib. 5. f. 6o. 
tbS»i»^ fomid by the jury (although it were not pleaded) the pi' Gooches cafe, a 
ftlll recover treble damages; for it lyeth not in the power of the ^5!*^^ gWcn ja 
defepdant by his fklfe plea to excule himfelf of treble damages Zi'^IIm. 
purm by tjut aft: as if the difieifor alietieth to perfons unknown, and 
JB aa afife brtnight againft the difieifor he plead Nul ten^ defVank^ 
tUmmttt m^fiu in li briffk, ei fi ttsnn ne/oit nul tort nul dijjeifin^ the 
liiiiotila may give in evkience,- that the faid alienation was made x R. 2. cap. 9. 
ID defraud die pfadntife of his aftioti, and that the diiTeifor took the 4 H. 4* cap* f- 
FmfiU, ill wbfch cafe he is to be relieved by the flatutes of 1 R. 2. "t?*,^* *^*P' ^ 
4H.4vagdi.H,6., ■ , ^ .^ , , ^It^^U^. 

See befoft cap. 35. m the cafe of raviOmient of ward. chudievs cafe 

iL UtT. 3 B (6) MaliHtife 
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(6) Malitio/e, ad inftantiamy feu procurationem *uicecom\ aut aliorum 
12 E. 3. 15. ha'i'vorum^feu dominoriim,^ Here it is to be obfcrved that the pro- 
curement is the fubflance, and that doth imply, that it was done 
malitio5€\ and thereforeif the jury finde the procurement, and that it 
was not done malicioufly, yet the court Ihall (for that it judicially 
appeareth to them) adjudge it done malicioufly. ** 

(7) Verfus dominum regem redimantur^ &c.] That is, they ihall bc 
fined to the king in that fuit brought by replevin. 



CAP. XXXVII. 

GSVIA etiam balhi\ ad quos ex pORASMUCH alfo as bailifFs, to 
^^^'^^ officio per tlnet dijlri^ionesfacerey whofe office it belongeth to take 

gravare volentes fubditos fUos^ ut ab diftrefles, intending to grieve their in- 
eis pecuniam extorqueant^ mittunt ig- feriors that they may exaft money of 
notos adfaciend* dtfiri£liones^ ea intent them, do fend ftrangers to take dif- 
tioney ut fubditos gravare pofftnt^ per trefles, to the intent t^at they might 
hoc quodjfic diJlriSii non habentes noti- grieve their inferiors, by reaion that 
tiamperjonarum non per mittunt hujuf- the parties fo difl rained, not knowing 
modi diJiriSfiones fuper eos fieri : Jia^ fuch perfons, will not fuffer the diC 
tutum ejl^ quod nulla diJiriSiio fiat {i) treifes to be taken; it is provided, 
^jfi per balivos notos et juratos (2). that no Jiftrefs (hall be taken, but by 
£tn alio fnodo diJiriSfiones fecerint^ et bailifFs fworn and known. And if 
de hoc convi£li fuerint^fi gravati breve they which do diftraih do otherwife, 
de iranfgrejf tmpetraverint^ rejiituant ana thereof be convi£t (if the parties 
gravatis damna (3) [alias in triplo] grieved will purchafe a writ of tref- 
it verfus regem graviter puniantur. pafs) they fliall reftore damages to 

the parties grieved, and befides, fliall 
bc grievoufly puniflied towards the 
king. 

(3 Rep. 12.) 

This a^ is made in affirmance of the common law, and for 
reformation of an abufc by (herifes, who ufcd to make bailifes 
to diflrain, who were unknown, to the intent that the owner 
of the cattell might make refcous, and thereupon the (herifc, 
&c. to extort money from him; wherefore remedy is given by this 
aft. 
Lib. s.fol. J2. (i) Nulla difiricliofiat,'] At the time of the making of this ad. 

Sir William this proceffe lay in an aftion of debt, (for the capias in that cafe 
f ^E.*'?c". 2-. " S'^^^" ^y ^^^ ftatute of 25 E. 3.) fo as this ftatute extending to 
as • 3» **?• y ^^ zdlion of debt, although the latter a£l give a capias, yet the 
capias coming in lieu of the diflreffe is within this aft. 
[ 44" J (2) Nifi per bali'vos notos ^et juratos J] By this adl the bailifes muft 

both be known and fworn : an aft yet {landing in force, and worthy 
FI«ta. to be put in execution : Fleta doth render this branch thus: 

Provi/um eft quod nulla diftridio fiat per balivos regis t nife Jurat i 
fuerlnt et noti, et fi quis alio modo difiringeret, et de hoc convincatur ad 

fedtam 
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fiaam diftriSh ttd in hoc caJU confulitur per hreve de tranfgrejjtcne^ 
damna rtddet grawato, et 'otrfus regem grauiter punietur. 

Of this branch the Mirror faith thus, Leftatute de diftrefes eft Mirror,c.5.§5. 
diftinguiflfMhUy car in diftrejfes torcious fans garrant tient Lieu le 
judgement de robbery ^ et per garrant chefcun eft receiuablt conus et 
di/conus. But the ftatute is in die negative, and neceiTary to be 
•bferved. 

(3) Damna.'] Some editions have alias in triploy but the ori- 
gball is damna^ and not in triplo^ and therewith agreeth Fleta. 
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6) VIA etiam vie* hundredariiy et 

*^*^ balivi libertatum amfueverunt 

^ravare fubditos fuos ponendo in ajftfis 

et juratts homines languidosy et decre- 

pitcS'i perpetua vel temporali infirmi- 

iate languentes^ homines etiam tempore 

fummonition* Juit in patria non commo- 

rantes^ fummonendo etiam effr'enatam 

tmdtitudinem juratorum^ ita ut a qui- 

hufdam eos in pace dimltten^o pecuniam 

extorqueant^etficfiunt ajjifa et jurat a 

multotienf per pauper lores'^ divitibus 

pro fuo dando domi commorantibus : 

ftatutum eji^ quod de catero non fum- 

mneantur in una ajjif p lures quam 

xx'w, ( J ), Senes etiam videlicet uU 

tra 70. annos (2), perpetuo languidi 

(3)j v^^ tempore fummonitionis infirtni 

(4), vel in patria non commor antes ( 5 ), 

nontonantur in jur.atisj vel minor ibus 

^Iftfis (6). Nee etiam ponantur in 

^jftfis vel jurat is^ licet in proprio com* 

topi debeant aliqui qui minus ten^ ha- 

hiant^ quam ad valentiam viginti foli- 

dorumper annum (7). Et ft hujuf^ 

fwdi ajlJifa et jurat' extra comitatum 

^opj debeant^non ponantur in eis aliqui 

qui minus tenement* non habeant^ quam 

«d valentiam xl j. per annum^ illis ex- 

ceptis qui teftesfuntin chartis (8), W 

oliis fcriptisj quorum prafentia necef- 

faria ejiy dum tamen potentes fint ad 

Idhorandunu Nee debet iftud Jlatutum 

extendi ad magnas ajjifas^ in quibus 

oportet aliquando ponere nulites in pa^ 

tria non reftdentes^ propter paueitatem 

militttmy 



PORASMUCH alfo as (herilR 
hundreders, and bailiffs of liber- 
ties, have ufed to grieve thofe which 
be in fubjedtion unto them, putting in 
affifes and juries men difeafed and 
decrepit, and having continual or 
fudden difeafe; and men alfo that 
dwelled not in the country at the time 
of the fummons; and fummon alfo an 
unreafonable multitude of jurors, for 
to extort money from fome of them 
for letting them go in peace, and fo 
the ^ffifes and juries pafs many times 
by poor men, and the rich men abide 
at home by reafon of their bribes: it 
is ordained, that from henceforth in 
one aflifc no more fliall be fummoned 
than four and twenty ; and old men, 
above threefcore and ten years, be- 
ing continually ficlc, or being dif- 
eafed at the time of the fummons, or 
not dwelling in that country, (hall 
not be put injuries of petit aififcs. 
Nor any (hall be put in affiles or ju- 
ries, though they ou;^ht to be taken in 
their own (hire, that may difpend lefs 
than twenty fhillings yearly. And 
if fuch affifes and juries be taken out 
of the fhire, none fhall pafs in thern^ 
but fuch as may difpend forty fhillings 
yearly at the leafl, except iuch as be 
witneffes in deeds or other writings, 
wbofe prefence is necefTary, fo that 
they be able to travel. Neither (hall 
this ftatute extend to great affifes, in 
which it behovcth many times knights 
3 E 2 to 
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mUitumj dum tamen tenenunf haheant to pa(s not refident in the country, for 

in comi\ Et ft vie* vtl fuhbalivi the fcarcity of knights, fo that dicjr 

fuiy vel balivi Itbertatitm contra iftud have land in the (hire. And if die 

Jiatutum in ndiqM atticuh vtntrint^ et (heriiF, or his underflierifFs, or bailiifs 

Juper hoc convincontury reflituant of liberties, ofFend in any pomt of thi« 

dantpna gravatisj et nihibmtnus Jint ftatute, and thereupon be convid, da- 

in mfericordia domini regis. Et ha- mages fhall be awarded to the parties 

heant juftlclarii ad ajftfas capiend* of- grieved, and they {hall neverthdefs be 

ftgn^ (9), cum in cotr^ venerinty potef^ amerced to the king. And juftices 

tatem audiendi querimonias fmgulorum afligned to take affifes, when they 

conquerentiumy quoad artlculos in ijio come into the (hire, (hall have power 

Jlatuto cantentos^ et jujikiam in forma to hear the plaints of all complainants 

pradiSla exhibend'm as to the articles contained in this 

ftatute, and to minifter juftice in fordft 

aforefaid. ' 

Fleta, li. 4. op. 5. See «i £. i. Aat. it non ponendls. 34 £. i. Ordinat ice. dit Taper Chart, ca. 9* 
Mirlbr. ca, 24. For Jurors. See Cuftumier de Norm, ca, 69. (Kelyng, 16. xS Ed. i. ^t 3. c.9« 
10 H. 4, f. 8. 2 Roll 163. Bro. Jurors, 24. 1 Inft. J5S. Kel.97. S Ed. 3. f. 30.) , 

The mifchiefe doth plainly appeare by the preamble, and the 
end of thefe mifchiefes was, that the iheriffes by fuch meanes did 
pecuniam extorquere, ^c. 

See the firft part of the Tnftitutcs for the antiquity and right in- 
ftitution of trials by twelve men, and of the number of twelve. 
' Sed. 234. and Magna Charta cap. 29. 

4 tt. 7. 8. Flcta ( 1 ) In una affifa plures quam 24.] This was but the abufe of the 

ubi fupra. fhcriffc, for though the writ, which is his warrant, is but twelve, y?t 

Dieri. ar.9 . pgguiariy he mull returne twenty foure, and no more, unlefic it 
Flcu ubi fupra. be in fpeciall cafes: Supponendo, inquit Fleta, fuperjluam hominum 
multitudinem, it a quod quaj'datn in pace diimtterent prece *vel precio ; Iwt 
in a writ of right there be fixteene jurors returned onely. 
F.N.B. i66.d. (2) Sefies ultra 70. annos, &c.] This ftatute is a direft prohi- 

bition in it felfe, and therefore the party grieved may have his 
aftion upon this ad againft the fheriffe without giving any notice 
F.N.B. ibid.a. cither of this, or of iicknefTe, or noncommcrancy, and yet the ufe 
is to fue out a writ grounded upon this a£t to the iheri^e that he 
returne them not. 
F.N.B.ibW.a. But without queftion notice by word were good, if notice were 
Regift.i77. requifite; and this feemeth to be in affirmance of the common 
law, for if a coroner he fenio confraHusy it is a good caufe to 
Pfalme 89. jo* remove him, and the prophet David faith, Diis mjirorum in ifjts 
/eptuaginta anni. 

(3 ) P^rpetuo languiJi,'] As if he be morbo paraljifi percufius^ Of if 
hce bee leprofits^ or ftricken with any other continnall (ickneflc. 

Ic alio extended to men that are bitnde, deafc, of no found me* 
mory, or fo lame as they cannot well goe nor ft and, and thefe (hall 
take the benefit of this ftatute, of what age foever they bee; and 

r JI.B. 164. this point is in aflirmance of the comtnon hw^ for thefe be goad 

Rfgift, 177. caufes to remove a coroner. 

(4) Tempcre fimmomtionis infrffii.'] This muft be fo intended, fo 
iniirme as he is notable to ferye; and thiis is alfo iti affirmance of 
^e common law. 

« (5) i" 
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(5) In patria non commorantes,'] The flatute of articuli fuptr Art. fupor Chart, 
chartcu doth adde to this, that albeit they be commorant in the fame ^^*.i* 
county, yetmuft the jurors haye two qualities, i;/«. two of the moft, f.nIb. 165. 
and one of the leaft, that is moft neare the place, moll fuificicnt, and Re^iVubi I'up* 
leaft fufpicious, or otherwife the demandant fhall render double 
damages* and bee grievoufly amerced. 

See what a coroner ought to be, i;iai. J^/ melius fciat et fojjit Regift. ubi fi^ 
^Jficio ittitntendere. 

If any be returned contrary to the purview of this aft, he cannot [ 448 ] 
l>e challesged, neither can the party grieved alledge the matter for F.N.B. 166. d. 
Ids difcharge, but he mufl take his remedy by a6uon againft the 
ihcrilfe upon this aft. 

Now may it be a queflion, who is the party grieved that fhall 
luve his aftion, if the iheriffe returne magis remotos^ minus Juffi^ 
^entest et magis fujfe^os ? whereunto heare what S. William Herle 
chtefe jullice of the common pleas faith. This ftatute may be intended, % £. 3. 30. 
in cafe where the demandant or plaintiffe is delayed of his fuit by 7 £. 3 26. blc 
Itich return of the fheriffe, ^hat he by the flatute fhall recover da- 
xnages againU him, or where the tenant or defendant after he hath 
JLoift his land, or caufe by the oath of them that be fo returned con* 
^rary to the forme of the Hatute, and after he doth convift them in 
aui attaint, and thereby be reflored, then he may have his aftion upon 
the ftatute to recover his damages, kz* and thereunto Hill juilice 
aigreed, which (as concerning the tenant or defendant) mull of 
necdSty be intended of this aft of W. 2. fQr the ftatute ol articuli 
ykfer cbariai give double damages onely to the demandant, and 
not to the tenant : alio hereupon it followeth that the aft of articuli 
jTuptr cbartas is but an expoution of this aft, and addeth a further 
penalty. 

More fhall be faid hereof when we come to the faid flatute of Art Aiper Chart. 
£trticuU Jitpir cbartas, cap. 9. 

(6) Felin minoribus affifis*'\ For as hath beene faid, this aft ex- 
pends not to a writ of right, as hereafter in this aft by expre^e words 
& appeareth. 

(7) 9j^ minus tenementa baheant quam ad 'valenciam *tnginti foliif a H. 5. c. 3. 
^per annum, &c.] Thefe fummes of 20 s. and 40 s. are altered by ftat. z. 
later ftatntes, o/ie. by 2 H. 5. and J57 Eliz. 17Elis.ca.10. 

See the firft part of the Inftitutes, feft. 464. 

(8) Exceptis qm tefttsfunt in cbartis, See,] Here is an exception Sut. ofYork, 
^>f witneiTes named in the deed, who in many cafes are joyned to the c. 2, 6 H. 3. 
jury without regard had to age or yearely revenue, both becaufe Proc ^09. 8H. 
"^he fheriffe hath an exprefTe warrant to fummon or diflrain them by ^ *|**,*** 7 *Re- 
:%ame, and for that their prefence is neceflary, and yet with this g,ft. judiV. 6.*b. 
^:aution, Dum tamenpotentesfint ad labor andum. ^. b. 56. 5S. 691 

(9) Et babeant juftic* ad ajpfas capiend^ ajjignat'* ,'\ This claufe is 
3n the affirmative, and therefore the party grieved may take his 
^[^mt^y upon this aft, either before juflices of afUfe, or in any other 
^oort that have conufans thereof: for juflices of affife could not have 
^XHver in this cafe without exprefTe words, but other judges have 
:VH>wer \vithottt any exprefTe words, and therefore if the meaning 

«>e to exclude other judges, then thofe that be named, there mufl be 
*%vords negative^ o/Zs. and not in any other court, nor before any 
^ther judges. 

3E3 CA?. 
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GSUIji jufticiarii (ad quorum offi-^ 
**V. . ciim fpeSlat unkuique coram eis 
flacitanui jujliciam exhibere frequen^ 
t'lus impdiuntur^ quo minus cfficium 
fuum debit* modo exequi pcjfwty per hoc 
quod vie* brevia originalia et judicialia 
non retornant^ pe^ hoc etiam quod ad 
brevia domini regis falfum retornant 
refponfum : providit dominus rex et or- 
dtnavitj quod illi qui timeut malifiam 
vic\ liberent brevia fua originalia et 
judicialia in pleno com\ vel in retro 
com* (l)^ ubi fit collatio denariorum 
domini regis^ et capiatur billettum ( i ) 
de vie* prefente^ velfiibvic*^ in quo biU 
letto contineantur nondna petentium et 
tenentium in brevi nominat\ et ad re^ 
quifitionem illius qui breve libcravit^ 
apponai* billetto figillum vie* vel fub- 
vic* in tejlim*^ et fiat mentio de die li- 
ber at ionis brevi s. Etfi vicecomes vel 
fiibvicecomcs hujufm'idi billetto figillum 
fuum apponere noluerit^ capiatur tejli- 
monium militumy et aliorumfide digno- 
rum qui prafentes fuerint^ qui figiW 
fua hujufmodi billetto apponant. Et fi 
vie* brevia ftbi liber at a non retorna^ 
verity et fuper hoc ad jujiiciarios per- 
vcuiat querimonia^ viandctur per breve 
de judicio jujlic* ad ajfifas capiendas 
ajfign*^ quod inquirent per eos qui pre- 
Jcntes fuerint quando breve vie* libera- 
turn fuit^ fi fiiverint de ilia deiibera- 
tioney ef inquifittio returnetur, Et fi 
comprrtum fuerit per inquifiiionemy 
quod breve fuit ei liberat*^ adjudicentur 
querenti vel petenti daimw^ habito re- 
fpetlu ad qualitatem et quantitatem 
Miohis^ et adpericulum quodei evenire 
pojjcty per dilationeii\ quam patiebatur. 
[Anno 2 E. 3. cap. 5. apud Not'.] 
Et per ijiom viamfiat remedium quan- 
do vie* refpondetj quod breve adeo tarde 
ftttttLii)^ fM0^ praceptum regis exe- 
^^^^^kptituit^ Afu'tocicfis etiam ca- 
f piunt 



pORASMUCH as juftices, to 
whofe office it belongeth to mi-c 
nifler juftice to all that fue before 
them, are many times difturbed in due 
execution of their office, for that 
fherifFs do not return writs original 
and judicial; and alfo for that they 
make feHe returns unto the king's 
writs; our lord the king hath provided 
and ordained, that fuch aS do fear the 
malice of (herifFs, (hall deliver their 
writs original and judicial in the open 
county, or in the county where the 
colledtion of the king's money is; and 
may take of the (herifF or underfiieriff, 
being prefent, a bill, wherein the 
names of the demandants and tenants 
mentioned in the writ fliall be con- 
tained ; and at the requeft of him that 
delivered the viTit, the feal of the (he- 
riff or under(heriff (hall be put to the 
bill for a teftimony, and mention (hall 
be made of the day of the deliverance 
of the writ. And if the (heriff 0/ 
underfhcriff will not put his feal to 
the bill, the witnefs of knights and 
other credible perfons being in pre- 
fencc fhall be taken, that put their 
feals to fuch bill. And if the (heriff 
will not return writs delivered unto 
him, and complaint thereof be made 
to the juftices, a writ judicial (hall go 
unto the juftices afligned to take af- 
fifes, that they (hall inquire by fuch as 
were prefent at the deliverance of the 
writ to the (heriff, if they knew of 
the deliverance, and an inqueft (hall 
be returned. And if it be found by 
the inqueft, that the writ was deli- 
vered to him, damages ftiall be awarded 
to the plaintiff or demandant; having 
refpe<9: to the quality and quantity of 
the a6iion, and to the peril that might 
have come to him by reafon of the 
delay that he fuftaincd; and by this 

mean 
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fiunt placita dilaiiones per hoc quod 
^iceconC refpondety quod pracepit ba- 
iivis alicujus Ubertatis (4), qui nihil 
inde fecerint\ et mminet libertates^ 
qu^ nunquam retornum brevium ha- 
Suerurtt. Propter quody ordinavit do- 
minus rex quod thefaurarius et baron\ 
di fcaccario (5) liber ent jujliciar' in 
rotulo omnes libertates {t)in quibufcun^ 

que conC qui habent retornum 
t 450 ] brevium. Et Ji vie' re- 

fpondet quod retornum fecit 
heUvonlterius Ubertatis^ quam alicujus 
content a in pradi£i' rotulojjiatim pu- 
niatur vicecom* tanquam exharedator 
regis et corona fine (7). £t Ji forte 
refpondeat quod mand^ivit balivo ali- 
cujus libertatisj qua veraciter retorn' 
habet [qui inde nihil fecit (9,)] man- 
ditur vicecom' quod non omit tat (8) 
propter, aliquam liber tatem pradi£i\ 
quin exequatur praceptum domini re- 
gis^ et quod fcire faciat balivis (lO), 
quibus fecit retorn' quod fint ad diem 
in hrevi contentum ad refpondendum^ 
quare de praceptd domini regis execu- 
tioneth non fccerint. Et ft ad diem 
venerinty et fe acquietentj quod retor- 
num brevis nonfuit eis faftum^ flatim 
condemnetur viceconC domino iilius li- 
bertatis^ etfmiliter parti lafa per di- 
lationem in refiitutionem damnorum. 
Etji ad diem non venerint balivij vel' 
venerinty etfupradi^o modofe non ac- 
quietaverint in quolibet brevi de judi- 
cioy quam diu durat placitum^ praci- 
piatur viceiomiti quod non omittat 
propter libertatenty ^c. Multotiens 
etiam vicecom' falfum dant refponfum^ 
quo ad ilium articulum quod de exit' 
(II ),^f . mandantes aliquando et men- 
tientesy quod nullifunt exitusy aliquan- 
do quod parvi funt exitusy cum de ma- 
joribus refpondere pojjinty aliquando 
non facientes meniionem de exitibus. 
Propter quod ordinatum eji et concor- 
datuuij quod ft querens petat auditum 
refponftonis vicecom\ concedatur ei. J^t 
fi offer/it verificare ( i z ), quod vicecom' 
di majoribus exitibus regi rejpondere 
potuityfiat ei bnve dejudicio adjujiic' 

ad 



mean there fhall be remedy when the 
fherift' returneth that the writ came 
too late, whereby he could not execute 
the king's coTimandment. Often- 
times alio pleas be delayed by reafon 
that the ftieriff returneth that he hath 
commanded the bailiffs of fome liberty 
which did nothing thef-ein, and nameth 
liberties that never had the return of 
writs ; whereupon our lord the king 
hath ordained, that the treafurer and. 
barons of the exchequer (hall deliver to 
the juftices in a roll all the liberties in 
all Ihires that have return of writs. 
And if thefherifFanfwer that he hath 
made return to a bailiff of another 
liberty than is contained in the faid 
roll, the (herifF fhall be forthwith pu« 
niibed as a difheritor of our lord the 
king and his crown. And if perad- 
venture he return that he hath deli- 
vered the writ to a bailiff of fome li- 
berty that indeed hath return, the 
fheriff (hall be commanded, that he 
(hall not fpare for the forclkid li- 
berty, but (hall execute the king's 
precept J and that he do the bailiffs to 
wit, to whom he returned the writ, 
that they be ready at a day contained 
in the writ, to anfvver why they did 
not execute the king's precept. And 
if they come at the day, and acquit 
themfelves, that no return was made 
to them, the (herifF (hall be forthwith 
condemned to the lord of the fame 
liberty, and likewife to the party griev- 
ed by the delay, for to render damages. 
And if the bailiffs come not in at the 
day, or do come, and do not acquit 
themfelves in manner afarefaid; in 
every judicial writ,fo long as the plea 
hangeth, the (her iff (hall be com- 
manded that he (hall not fpare for the 
liberty, ,&c. Many times alfo (be*. 
riffs make falfe returns as touching 
thefe articles, quod de exitihusy isc^ 
returning fometmie, and iyin^, that 
there be no iflucs, f)mctii>ie that 
there are fmail iffues, when they may 
return great, and fometime do make 
menwon of no iffucs} wherefore it is 
3 h 4 ordainw»d 
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4^ (i£ifas capiindas ajftgnatasy quod in* 
quirant in pnfintia vicecomitis^ Ji in* 
Ureffi voluirit^ de quibus et quantis 
£jcit' vie' refpondere potuit a die impe* 
iratioKis brevis ufque ad diem in brevi 
4i9ntentum (13) [al' receptionis vide 
p. 27 //. 8. cap, 10. f. 3. & p. 
20 H. 6. cap. 10. fol. 25.] et cum in-- 
4^rfiii0 retornata fuerit^ Ji de pleno 
frtus non re/ponderit^ onentur de Ju- 
ferplufagio (14) per extraSias jujiic' 
iibirtates ad fceccarium^ et nihilomi^ 
nus graviter amercietur pro concela^ 
mento. Et jciat viceconC quad reddi- 
^usj blada in grangia^ et omnia mobi" 
Hay prater equitaturam^ indumenta^ et 
utenjilia domus continentur Jub nomine 
i^itHum{JS)* 



Et pracepit do/aC rex^ quod vie* pro 
hujufmodifaljis rejponjionibus^ femcl it 

iterumy {Ji fit nicejfe) per 
[ 45' ] JHfl^^' cajiigentur, Et fi 

tertio deliquerinty alius non 
(ipponat manum quam dominus rex 
(16). Multotiens etiam faifum dant 
fejponjum^ mandando quod non potue* 
runt [exequij praceptum regis propter 
refijlentiam (17) potejlatis alicujus 
tnagnatisy de quo caveat vie' de caterer 
quia hujujmodi reCponfio multum re^ 
dundat in dedecus domini regis et corona 

Et quam cito Jubbaiivi fui tejlipcen^ 
fury quod invenerunt hujufmodi refif- 
fentiamj fi(ftim (omnibus omijfis) af- 
Jumpto Jecum pojji comif Juiy eat in 
propria perfonaJuA adfa^iend' ixecw- 
tionemi 10^). 

Eifi inveniat Jubbalivoi Ju^ men* 
4aces (2Q)ypuntat eos per prij%^am^ 
Ha quod alb per eorum petnaa^ cajir 
gpttur. 

Et fi, invpttai ecs veracesy cafiig^t 
nfiftentes pfr prij'onamy a qua non d$T 
litferentur' Jin0 piciali prepjaepto dom* 
regis {2i). Et fi Jortie vic\ cum 



vcnent 



ordained at|d agrffd, thgt if the plain* 
tifF demand l^ing of th^ (im\S*9 
return, it Qudl be granted bim; wi 
and ifiie oiFer to ^ver th^t tb? (bf lilflT 
might have reiurntd grovUer iffijf^ 
unto the king, he ihalJ have a wnl 
judicial unto thejuftices affigae4 (• 
take affifes, that they {ball inquire Ul 
prefence of the iberiff (if he will bf 
there) of what and bow great iflues 
the fheriff might have made retttrn 
Trom the day of the writ purchaied 
unto the day contained in tbe wHt 
And when the inqueft is re^nedf if 
he have not afore ^fweredfor the 
whole, he (hall be charged with tbf 
overplus by the extreats ^the juftioe^ 
delivered in the exchequer) and tm-r 
verthele& ihdl be grievoufly rnneroni 
for the concealment* And let the 
fberiff* knew, that rents, corn in ibe 
grange, and all moveables (except 
horfe, barncfs, and boufliold-fttiff) be 
contained viridiin the name oi ifiues. 

And the king hath conunandtdii 
that iherifis ihall be puniflied by the 
juftlces once or twice (if need be) for 
Aich falfe returns; and if they offend 
the third time, none fball have to do 
herewith but the king. They nrake 
alfo many times feUe anfwers, retunv 
ing that they could not execute the 
king's precept for the refiftance of 
fome great man; wherefore let tbs 
{heriS^ beware from henceforth, far 
fuch manner of anfwers redound much 
to the diftoBour of the king. 

And as foon as his b^li^^ do teflii&e 
that they found fuch refiftance, fortK- 
with all things fet apart (taking with 
him tim power of the ibire) he ihall ^ 
in proper pj&rfon to do execution* 

And if he find bis underbailiffs 
felfe, he iball punifk them b^ impri- 
fonmeut, (b that other by their exam- 
ple may be reformed. 

And if he do find them true, he 
Ihall puni0i the refifter&by imprifon- 
ment, from whence they (ball not be . 
delivered without the king's fpecial 

com« 
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minmUr0^intiaminvniirit{7.i)yCtr^ cammaiklment. And if percafe the 

£fieit €ur^ de nmrnnikus r^jijieniiumj (heriffwhen he cometh do find re- 

4iuxilianttum,conJintientiumypracipitn'- fiftance, he (hall certiiie to the ^^urt 

Hmn etfautorumy et per hrfve de wdi' the names of the refifters, aiders^ 

^0 attacbientur (23) hujufmodt per confanters, commanders, and favour- 

^orpora ad veniendum ad cur* regis, ers, and by a writ judicial they (hall 

-£/ ft de hujufmodt rejiftentia convin^ be attached by their bodies to appear 

^anturj puniantur fecundum juod do^ at the king's court; and if. they be 

^muQ regi placuerit (24)« Nee in- convift of fudi refiftance, they (hall 

^remittatje altquis minifier domini re^ be puni(hed at the king's piea- 

^ii d$ pmna bujufrmdi infitgenda^ quia fure. Neither fhall any oiEcer of 

^^iaminm rex hoc Jibi JpeciaP r^eruat the king's meddle in aligning the 

^%S\ pro e9 quod bujujmodi refifientes punifliment, for our lord the king 

^enfentur pacts fua et regni periurba^ hath referved it fpecially to himfelf» 

^wres. [13 E. i.deMercatoribus,Ar- becaufe that refifters have been re- 

^^cuU fiiper Chartas, cap. i6.j puted diflurbers of his peacei and of 

bis realm. 

FleCiy H. ft. ca. 61. Art. Aiper Chart, ca. 36. (2 Ed. 3. c. 5. Reglft. 86. i Roll, 440. 4 Rep* 
4i5. b. 3 Ed. I. c. 17. V.N.B. f. 43. 11 £J. 4. f. 4. 27 H. 8. f. 3. 10 H. 7. f. x x. Fiu. Averment^ 
li. %^ 43. 45. 47, 48, 49. R^ift. 83. 18 £d» 1. c 16.) 

Here is a maxime of the law f ecited» viz, ad officiumjufticiariorum 
^ e&ai^ umeuiq\ cfiram eis placitantijuftitiam exbibere. 

By this chapter there be five milchiefs, or rather abufes of (he- 
jifes rehearfed and provided for, which we fhall handle in order, 
-«d they fhall arife in this chapter. 

The firfl mifchief was, that the fherife returned not the writs 
to him direded, but imbezeled the fame, and commonly the de« 
jnandant or plaintife for default of proof was without remedy, or 
-clfe without the etfeft of a jufl remedy being againfl a fherife, for 
the which a remedy i& provided by this a6i in manner infuing. 

( I ) llli qui timent malitiam wecom* liberent bre'viafua originaUa^ 
^judicialia in pleno com*, ntel in retro conC ubijit collatio denariorum 
Jtonuui regis, et capiatur bilettu, &c.] This branch was taken to be 
ihort, for it was no more but capiatur bilettum, and no commande* 
.xnent to the fherife to receive the writs and to make a bill; but 
1>y the flatute of 2 £. 3. the fherife and under-fherife are com- xS. 3*cap. 5». 
^Banded, -that they fhall receive the faid writs, and make a bill, and 
^ throughout. 

So as now it is a contempt in the fherife or under-fherife, if he 
n^e it not, and in default of them, it fhall be alfo a contempt in I 4$^ 2 
tie others appointed to feal it, if they refufe. 

In this fpeci^ll cafe the demandant or plaintife fhall have an 26^10:48.38 
•Won againil the fherife for not returning the writ, whereas reeu- ^^'^A^J' ^^ 
My for not returning of a writ the fherife fhall be amercied Ih.6 i.F N B 
f^quo; bitf for a felfe return, or for imbezeling of a writ, an 93.6. 31 R. 3. 
^ftioo doth lye at the common law asainfl the fherife. Prod. 55. 

And the demandant or plaintife, if he fear the malice (as this adl Rcgift- 85, 86. 
freaketh) of the fherife, he mav caufe the fherife or under-fherife ^^^ nb^fol 
to be called into the court, and deliver the writ to him of record, J^^ b. * * ^* ° * 
^^ he may take the benefit of this flatute. 

See the a^ion brought upon this branch of the ftatute, in the T6U 501. 626. 
iKoi^ of entries Raflall. 

(3) lUtro 



B. 
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(2) Retro comitatus.] Is after the county court, as to picas, be 
ended; it is holden further, for the coUcdlion of the kings mouey, 
that is, his green wax. 

(3) Et ptr ifiam *viam fat remedium quando vicecomes re/pondet 
quod bre've adeo tarde 'venit^ &c.] Ihe fecond mifchief was, the 
iherife would return a tarde, which by this purview is prevented ; 
and fo it is if the writ be delivered to the fherife of record, as hath 
been faid. 

B»a£l. li. 5. Where Brafton further in the fame place faith, Et unde infiniti 

fo. 441. Junt ca/us de genere ijlo ubi 'vicec* per fraudem refcribit^ et pratendit note 

caufam ut caufam. 

(4) Muliotiens etiam capiunt placita dilat tones per hoc, quod wcec^ 
re/pondet quod pracepit bali'vis alicvjus liber tatis, &c. ] Here is the 
third mifchief, that great delays are ufed by the falfe fetum of 
iherifes in making of mandates to ^ined liberties, fuppofmg them 
to have return of writs, where in troth there be no fuch liberties, 
for redrcfle whereof the remedy folio we th. 

IX 1.4.4.1. (5) i^od the/aurariusy et barones de fcaccario, &c.] Albeit it bc 

inrolled in the chancery, that fuch a man hath return of writs, yet 
is not that within the purview of this a6l, for that the record of the 
court of exchequer is onely prefcribed by this ad, and therefore a 
certiorari may be awarded out of the chancery to the exchequer 
to the treafurer, that he bring in the roll of the liberties in his hand 
to the juftices, before whom the return is made, 

(6) Omnes libertates,'] This muft be underftood of a baiHfe of a 
franchife or feigniory, which have return of writs, and not to a 

jiH. 4. 4* bailife created itinerant, (for example) in the county of S. and tq 

have return of all writs, and execution of the fame by the kings 
letters patents; for fuch a grant is void, for in efFedl it taketh away 
the office of the iherife; and therefore where fuch a return was 
made upon a mandate to fuch a new found bailife, the court was in 
purpofe to have punifhed the fherife by this branch of this ad, 
' tanquam exhteredatorem domini regis, 

(7) Statim puniatur <vicecomes tanquam exharedator regis, et 
corona fua,'\ JBecaufe he fain a liberty or franchife againft the 
king, to the diiherifon of the king and of his crown, forAfmuch 
as no man can have fuch a liberty or franchife but from the 
crown. 

' This punifhment (hall bc by ranfome and imprifonment. 

^453] (^) ^^ 'veraciier retornum habet, qui nihil inde fecit mandetur ^uice- 

comiti, quod non omit tat, ^ Here is the fourth mifchief, that where 

there was indeed a bailife of a liberty, who truly had return of 

writs, yet he upon a mandat to him would do nothing : remedy is 

hereby provided, that it (hall be commanded to the (lierife, quodnon 

omittatf i^c, quin exequatur praceptum domini regis, kSc. 

Braft, ii. 5. fr. This branch concerning the ;/o« omittas, is in affirmance of the 

442. a. Regift. common law; and therefore Bradon who wrote before this ftatute, 

82. F.N.B.68.f. treating of this matter, faith, Et quo cafu cum bali'vi nihil inde fece^ 

& 74* ^ ^/;j/^ propter defe^um eorum, pracipietur ^vicecorniti, quod non omitteret 

propter Itbertatem talem, quin, CS^f . . 
4H.6. 25.b. (9) Nihil inde fecit,'] Th\s nihil is to be underftood, not onely 

5 H. 7. 28. where nothing at all is done, but alfo where the bailife of the li- 

F.N.B. 74. a. berty maketh an infufficient return, for that is nihil in law; and 
a H. 6. 15. Si- therefore a non omittas, l^c, ihall be thereupon granted ; for idefn 
21 H. 6. 28. ^ nihtl, et tnfuffictenter dicere, 
L 8E.4.5. b.' (10) Et 
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(10) Et qmd fcin faciat lalMsJ] This feemeth to be added^ by 
this branch to the common law. 

(11) Multotiens etiam 'vic* falfum dant re/pon/um quoad ilium articulum 

de ixttibusj] Now cometh the fifth mifchief, that the iherifes would Fleta^n.z.cd, 

retarn too fmall iiTaes, in which cafe by the common law the plain- 

tifc could not have an averment againft the return of the fherife ; 

for the (herife is but an officer to the court, and hath no day in 21 H. 7. 8. h. 

court to anfwer to the party : but this is remedied in this cafe by 

this branch. 

(12) Etfi offerat 'verificarei &c.] Here is the remedy given, and 27 H. 8. 3. 
the mean prefcribed, how the averment fhall be proved, and loH. 6. 25. 
the plaintife muft in his averment alledee what the value of th^ *^ ^' ^ ^°' 
iiTttisbe. 10 H. 7. II... 

See the book of entries for the judiciall writ to the juftices of ^^' l^l^ 
aifc. ^ 

And where it is here faid, Vicecomites falfum dant rej^onfum^ this 

branch mentioning (hcrifes extended not to bailifes of liberties, which \^- 3« "p. 5. 

is holpen by the ftatute of i E. 3. ^^ ^'^' *^- 

(13) A die impetrationis u/que diem in hrevi contentum*'] Thefe * y^^ g 
ifliies, that is, the value of the land muft be inquired, from the 20 h! 6. Xu 
tefte of the writ, untill the day of the return of it; and it is holden, 22 £. 4. 10. 
that this ad extcndeth not to the return of ifTues upon jurors after 10 H. 7. ii.a.b. 
ifliie.joyned. 

(14) Et cum inquifitio retofn* fuerittji de pleno prius non re/ponder it 9 

•untur de /urplu/agio, &c.] As if the (herife return but 10 s. iffues, 27 H. 8. %• 
and it be found before the juftices of aflife, that the iflues amounted 
to 50 8. the iherife Ihall be charged with 40 s. by this branch, and 
fo after tliat rate and proportion. 

{15) Et fciat <vicecomeSj quod redditust hlada in grangia, et omnia 
ftoklia, pr^eter equitaturam, indumenta, et utenjilia domus continent ur 
M nomine exituum.] By this branch is explained what fhall be Fleta 11. 2. ca« 
accounted ifTues, for the better direftion of fherifcs in this cafe, 6*- 
that is to fay, not onely the rent and revenue of the land, but the 27 H. 8. 3, 
corn in the grange, and all other moveables, as hay in the barn, *4 E. 3. 29. 
and other moveable or perfonall goods whatfoever, except thofe 
dungs belonging to his riding, his apparell and utenfils of houfe : f 454. ] 
and certainly this is a good and necelTary law, if it were put in 
execution according to the purview of this a6l. 

(16) Alius non Qpponat manum quam dominus rex,"] That is, that 
the delinquent fhall be punilhed coram domino rege; that is, in the 
kings bench, his court of ordinary juftice. 

(17) Multotiens etiam falfum dant refponfum mandando, quod non 
potuerint exequi praceptum regis propter rejiftentiam.'\ Now we are 
come to the fixth mifchief, or rather the abufe of iherifes, as by 
thefe "^iQT^Syfalfum dant refponfum^ appeareth. 

(18) Caveat «vicecomes de cater quia hujufmodi refponjio multum Fleta, 11. 2. cap. 
redundat in dedecus domini regis , et corona fua,\ Hereby fuch a return 62, 

w forbidden. 
For this matter, fee the expofition upon the flatute of W. i. w. i. ca. 17. 

(19) ^tatim (omnibus omijis) affumpto fecum poffe comitatus fui eat 
in propria perfona ad faciend^ executionem,] This branch is in af- 
nnnancc of the common law, as appeareth in the expofition 
npon the feid ftatute of W. 1. where vou may read of this matter 
at large. / ' 

(20) Et 
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(20) Etfi inveniat Jithhalivasjkos menJacis,'] This is plain« and 
needeth no explanation. 

( a I ) Etji inveniat eos 'veracts, eaftigit refijtentts per frifonam% a pta 
n9H dtlibtrentur fine Jfeciali pracepto dom^ regis.\ This is eyideot in 
il fclf. 
rieta,ri.ft.c.6». (22) Etfi forte, eum'venerit, refiftentiam invenerit.] Albeit by 
the penning of this a£t it may feeni, that the (herife (hould take 
pcfi cemitatus after complaint made, p»fi querimoniam faSam\ yet 
feeing he may take pojje comitatus by the common lav« he may 
either take it poftt *vel ante querimoniam. 

But he mud take it after refiftance, and not before^ forfeqid Ma 
pctemiajufiitiam, non pracedere. 

(23} be nominibus refiftentiumy auxiliantium, confentientivMt pra* 

eipientium etfautorumy et per bre^ue dejudicio attachientur,'] Fautommi 

this word is of a large extent, whereof yoa may read in die 

S6R.2. cti5. ftatute of i6 R. 2. and in Englifti it properly fignifieth a £i« 

vourer. 

(24) Secundum quod domino regi placuerit.'] That is» according to 
that which (hall be upon due proceeding adjudged coram regg, in 
the kings court of juftice. 

(25) Nee intromittat fe aJiquis minifler domini regis» Wr. quia dk^ 
minus rex hoc fihi fpecialiter re/ervat,] That is, as hath been faid* 
that the delinquents fhall be puniihed coram rege, in his court of 
juflice; for no man can be puniihed by abfolute power, hut /ecmtdum 

Magii^CbarU} ^gem, et eonfuetudinem Anglia^ as hath been faid oefore in the cxpo- 
cap. 29. fition oi Magna CJbarta, and elfewhere hath been often faid. 



[45S] CAP. XL. 

/^UM quU altenat jus uotoris fua^ "XXTHERE any doth alicnc Ac 
concordat eft quod de catero fe£fa right of his wife, it is agreed, 

tnuUeris^ aut ejus hgeredis ( i ) non that from henceforth the fuit of the 
diffkratur poft obitum viri per mino- woman, or her heir, after the deadi 
rem atatem haredisy qui warrantizare of her hulband, (hall not be delayed 
debet {2)yfed expedfet emptor (3) (qui by the nonage of the heir that ought 
ignorare non debuit quod jus alienum to warrantife, but let the purchafer 
emit) uj'que ad atatem warranti fui tarry, which ought not to have been 
(^)j de warrantia fua habenda (s), ignorant that he bought the right of 

another, until the age of his war* 
rantor, to have his warranty. 

(Fits. A^,47. 76. iz6. 13s. Fits* Voucher, iSo. 183. 2}6, 305, Raft, 139. x Leon, I4JB.) 

The mifchiefe before this (latute was, that when the hufband 
aliened the right of his wife, this workin? a difcontinuance, and 
the wife driven to her cui in *vita, or her heire to his fur cut in 
vita, thofe juft adtions were delayed oftentimes, when the purchafer 
vowched the heire of the baron being within age, untill his full 
age, which is remedied by this a£h 
tS E. 4. if. And this ad reftraineth the common law, and therefore it is 

Hjjf 7 * *9^ \ikxaftri3i juris, as ihall appcarc in th,c cxpolition hereafter. 
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(1) De nttenjiaa mmlieris amt e;us Ikeredis.] This fuit of the 

nnk or her heire extendeth onely to a nri in 'uita, or a/tr cm in 

mriUh which are the pfoper a^bions upon an alienation made by the 

^ buron of the right of his wife» the former words bsing [cum fuis 

mmJitniUjut uxoris fut^ f^r if tl^ wife be tenant in uile, and the 

Ibaron aliened in fee and died* and the wife died, the iflue in tsule 

^ransot have xfiar cm im tntm, but he miift hare his formedon in the 

«diicender by the ftatate of W. 2. cap. i. and in this adion the 

^porchafer may vowch the heire of the baron, and for his nonage 

^die paroQ ftiall demnrre, for that aSion is out of this ftatute. 

(a) * Pirwdnenm ^€ttm h^mdis qmvoarrantiKare debet ^ This 
"^by the context of this ad extendeth onely to the heire of the baron 
"^ho made the alienationy and therefore the heire of a ftranger is 
-^Mt of this ftatute. 

t The baron aliens to A. hath ilTue two daughters and dies, the 
'^mh brings a <m m wta againll A. who vowcheth the daughters 
^at bein to the baron, whereof the one onely was within age, the 
(KuroU (hall not demurre; although all the coparceners, which 
snake but one heire, are not within age, and the words per minorem 
'metMtem bieredie, yet feeing by the common law the paroll for the 
^^hole fltottld have demurred, judgement fhall be given for the de- 
mandant, and the tenant fliall attend for his warranty for the whole 
in thb cafe, untill the full age of the coparcener, that then is 
within age* 

(3) led expeam'emfitrJ] As the adions, wherein the vowcher 
ih^l be* and the heire to be vowched are fet downe in cercaine, fo 
the perfon that is to vowch is alfo fpecified* fo as if any other vowch 
the heire of the hufband, the paroll (hall demurre for his nonare, 
and therefore the purchafer or buyer of tlie hufband is onely he, by 
reafon of this word emptor, that is bound by this (latute. 
Therefore this emptor muft have three properties : 
I. Me muH be empter^ that is, purchafer immediately from the 
baron, and therefore if this emptor alien in fee, the alienee is emptor^ 
that is a purchafer, bnt becaufe he is not the immediate purchafer 
from the baron (albeit he may vowch the heire of the baron as af- 
fignee) yet is not hee bound by this ftatute. 

(2) He that- is an emptor within this ad muft be the tenant in deed 
ligunft whom the cui in «vita, or fur cut in vita is brought, and 
therefv)re in the cafe before, if the fecond alienee vowch him that 
was immediate emftor, yet if he vowch the heire of the hufband, 
the paroll (hall demurre for his nonage, and the demandant (hall 
not have Judgement mcUntenant^ becaufe the cii in 'vita, l^c, was 
sot bro«ght againft him that was immediate emptor, as tenant in 
deed of the land, but he came in as vowchee; fb it is if he that 
was i^imediate emptor commechin by receit upon default of tenant 
for life, he is ttot bound by this ad, cuufa qua/upra, 

3. * He mnft be ipje emptor^ and not alter ipfe, and therefore if 
the immediate emptor dieth, albeit his heire fitteth in his aunceftors 
^te, and is alar idem^ yet is not the heire bound by this ad, be« 
caafe hee is not ipfe idem. 

* Now what eftate an emptor (hall have, he that purchafeth any 
cftatc of freehold, be it in fee-fithple, fce-taile, or for life, he is an 
y^x^tor or pupcha^ within this ad, and yet the words of this ad 



-m qtuidknatjus uxorisjuet. 



Foi 



455 



46 1.3. age 7^ 



•Contr.jtt41ctf 
in 14 £. 1. in 
Banco Rot.Si* 
Buck. Thelacrr 
authorities have 
over-ruled the 
judgement given 
the nfxt yeaie of 
the ftatute. 
7 E. 2. age 139. 
46 E. 3. ib. 76. 
6 £.3. 46. 
17 £• 3. 59, 
Lib. I. fol. 15, 
Sir William 
Pelhams cafe. 
Lib. 4. foU 50. 
A. Ognelt cafe. 
Li. 6. fo, 5« 
Marka). 

t3E.a. 
vowcher 210, 
S £: X. judj^e* 
ment 240. 



7 E. a< Age 135, 
6 E. 3. 49. 
PI. Com. 17.47. 
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20 E. a. age 126. 
19 E. 3. ib. s. 

9 ^- 3- 4- 
tS £. 4. x6« 

Vide Mich. 
14 E. I. ubi fup. 
adjudged that 
this ftatute ex- 
tendeth to the 
fecond vowchee^ 
but the later 
books are to the 
contrary in chic 
point alfo. 
»i6E.3. age47, 
47 E. 3 ib.76. 
14 H. 7. 19. 
*> 3 E. 2. vowchee 
2x0. 8 E. 2. 
jugement 140b 
Gloc\ C3p, 3. 
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3 E. %, vowcher 

2IO. 8 E. 2. 
judgement 140. 
Raft.fol. 135. 

3 E. 2. ub'i fupra. 
S E. 2. ubi fupra. 
,E.3.4.6E.3. 
4.6. 32 H. 8. 
cap. 28. 
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For this word [alienare'] fee the ftatute of Gloac' and the ne3ct 
chapter enfuing. 

Alfo if the baron alien, though it be for no valuable Gonfidem- 
tion, yet is he an emptor, that is a parchafer within this flatate. 

(4) Ufy^ ^^ atatem ivarranti/uj.'] And at the foil age of the 
vowchee the tenant (hall fue a refummons. 

For the order of proceeding herein fee the booke of entries. 

(5) De twarrantia /ua babendaJ] This a6t doth extend as well 
to a warranty in law, for example, in refpeft of a reveriion, &c. 
as to a warranty in deed. And albeit the flat, of 32 H. 8. doth not* 
withftanding the alienation of the hufband, &c. give to the wife 
and her heires a right to enter, as by that ad appeareth, fo as the 
wife or her heires are not driven to their adiion, as at the time of 
the making of this aft they were, and therefore this ad may feeme 
to fome to be of no great ufe, yet for divers points of notable learn- 
ing, and for the diicuding of like cafes ilanding upon like reafon, 
as you have perceived, wee held it very profitable and nece£ary 
to be explained. 



CAP. XLI. 



I^TATVIT dominus rexy quod ft 
abbatcsy priores^ cuftodes hofpita- 
lium^ et all a rum domorum religiofa' 
rum ( I ) fundatarum ah iffo^ vel a 
progenitoribus fuis (2) alienaverhit 
{"i) de Cictero tenement a domihus ipjis 
ab ipfo vel a progenitoribus fuis collata 
^4), tenement a ilia in manum domini 
regis capiantur {s)t ^t ad v$luntatem 
fuam tencantury et emptor amittat 
fuum recuperare^ tarn de tenementls 
quam de pecunia^ quam paiavit. Si 
autem domus ilia a com\ baron^ vel 
ab aliis fundat' fuerit (6), de ten* ftc 
alienaf ['])habeat ilky a quo vel a cu- 
jus antecejjhre_ ten" fic alienaf colla- 
tumfuerity brenje ad recuperand' (9) 
ten* illud in dominico, quod tale ejl : 

Pracipe tali abbati^ quod jujie^ ^c, reddat B. tale ten* quod 

[ 457 ] ^idem domui collatum fuit in liber am eleemojynam [S) per pned* B. 

vel antecejjores fuos^ et quod ad pradi^* B, reverii debet per alie^ 

tiationem^ quam pradi^* abbas fecit de pradi^o ten* antra formam collationis 

pradiSlay ut dic\ 



Q U R lord the king hath ordained, 
that if abbots, priors, keepers of 
hofpitals, and other religious houfes 
founded by him or by his progeni- 
tors, do from henceforth aliene the 
lands given to their houfes by him or 
by his progenitors; the land (hall be 
taken into the king's hands, and 
holden at his vi^ill, and the purchafer 
fhall lofe his recovery as well of the 
lands, as of the money that he paid. 
And if the houfe v/ere founded by an 
earl, baron, or other perfons, for tlie 
lands fo aliened, be from whom, or 
from whofe anceftor the land fo 
aliened was given, fhall have a writ 
to recover the fame land in demefne, 
which is thus : 



Eodem modo de terC dat* pro can- 

taria fujiinenda vel luminari in aliqua 

eQclefia vel capella^ vel alia eleemofyna 

fujientanda 



In like manner for lands given for 
the maintenance of a chantery, or of 
light in a church or chapel, or other 

alms 
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fujientanda^ ft ten* fie daf alienetur 
(lO)- Et ft forte terC fie dat\ (12) 
pro cantarioj iuminarij pqftu paupe- 
rum^ vel alia eleemofyna fitftentanda 
vel faeiend*^ non fuerit alienat\ fed 
fubtraSfa fuerit hujufmodi eleemofyna 
per hiennium (ll)j eompeiat aifio do^ 
natori aut ejus haredi (13) ad peten- 
dum tenement* fie datum in dominieoj 
fteut Jiatutum eji in ftatuto GloceJP 
(14) ^ tenement is dimijjis ad facien^ 
dum vel reddendum quartam partem 
valoris tenement^ vel majorem: Gloc. 
cap. 4* 

(12 Rep. 72. z Roll, 166. Rcgift. 23S. Fitz. Brief, 291. Fitz. CefTivit^ 15. iS. 24. 4<. St. 
€ Ed. I. c. 4. II Rep. 63.) - 



alms to he maintained, if the land 
given be aliened. But if the land fo 
given for a chantery, light, fufte- 
nance of poor people, or other alms to 
be maintained or done, be not aliened, 
but fuch alms is withdrawn by the 
fpace of two years, an adlion fliall 
lie for the donor or his heire to de- 
mand the land fo given in demean, 
as it is ordained in the ftatute olF 
Gloucefter for lands leafed to do or 
to render the fourth part of the value 
of the land, or more. 



At the common law, as it appeareth by Glanvill, Nee epifcopus, 
mec ahhoj, quia eorum baronia funt de eleemofyna doptini regis ^ et ante^ 
cejfomm ejusy non pojfunt de dominicis fuis cdiquam partem dare ad re- 
wianentiam fine ajjfenfu et confirmaticne domitii regis. 

The meaning whereof is, that feeing thofe that hold of the king 
per haroniam, did hold of the king in capite, that therefore, by his 
opinion, they could not alien any part thereof, without the kings 
aflent; but yet if the bi(hop with the affent of his chapter, or the 
abbot with the affent of his covent, and the like, had aliened the 
land, the eUate of the alienee could not have been avoided. 

Sec the charter of ,H. i. of the foundation of the abbey of 
-Heading in the 26, yeare of his raigne, wherein you (hall reade, 
^ui autem^ Deo annuenie, canonica eleSiione abbas fith ft itut us fuerit, non 
cum fuis fecularibus cunfanguineisy feu quibiiflibet aliisy eleemofynas mo- 
nafterU makutendo difperdaty fed pauper ibus, et peregrinis, et hof^itibus 
/ufcipiendis cur am gerat^ terras cenfuaUs non ad feodum donet. 

So as no doubt the alienation was againft the minde of the 
^MnAtTf It contra /ormam donationisy yet they having a fee-fimple, 
che common law retrained them not from alienation, concurrentibus 
bis qua injure requiruntur. 

So as the miichiefe was, when the alienation was a barre to the 
fncceflbr. 

(l) £/' abbaics, prior esy cuftodes hofpi tali urn, et aUarum domorum 
religiofarum^l Seeing this adl beginneth with abbots, &c. and con- 
clodeth with other religious houfes, bifliops are not comprehended 
within this adl, fof they are fuperiour to abbots, &c. and thefe 
words [other religious houfes] (hall extend to houfes inferiour to 
them that were mentioned before. 

Alfo bifliops are not properly religious, that is, regular, but 
fecular ; but yet this adl doth r^ferre to inferiour houfes that are 
ccclefiadicall and fecular, as hereafter in this chapter fhall ap- 
peare. 
, See the Erfl part of^e Inftitutes, fed. 133. 

See Brook tit. Alienation 15. 

Iz) Fundatarum ab ipfo, vel a progenitoribus fids,] Albeit he 
<Aat givetli the firit land upon raiiing and creation of the houfe be 

the 
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Li. 5. fo. 10, 1 1. 

dejurere^is 
eccieiiaftico. 



40 E. 3.27. 
46 E. 3. for* 
feituie iS. 
li. 2. fo. 46, 
Levefq^ de 
Cant. cafe. 
2 Mar. Dier, 
109. 33 H. 8. 
cap. 30. 
34 & 35 H. 8. 
c. 15. Arc. fuper 
Chart, cap. 1 1. 
Vide h;c pqftta, 
cap. 47. ^ 
33 £. 3. aide le 
Koy 103. 
F.N.B. ixi.h. 
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Op. 4T« 



40 E. 3. 27. 

I.K.B. 2it, 
Vcc. N.B. 142. 
4.6 E. 3. for- 
feiture iS. cu 
flu efcbett* 
Vet. Mag. 
CharL x6i. 



See the boolct 
Uft before men- 



HiU 38 E. 3. 
Rot. 14. Coram 
rege Abbot de 
Sumleyt cafe. 



45 1. 3* t8. 
F.N.B. an. 



7 H. 6. 1. 

F.N.B.a2i. 

Rrgift. 



13H. 7. 5,8, 
45 E, 3. 1 8, 
Stamf. Prer. 
FJ7.B. aia. 



the founder, though it be much leiTe then the Itfids after given to 
the houfe in libermm tUemofynMm, yet this zBt doth extend not onelr 
to lands ralioiu fundationisy but alfo to lands ratknt doimhmt, w 
they were given in li^am ekemofynam, Fidt hereafter in tUl 
chapter. 

(3) Menavennt.'] This aft fpeaketh of an alienation made bf 
abbots, &c. but it muft be intended of alienations with the aflcot 
of the covent> or elfe the fuccefTor might recover the iame by m 
writ of eniryjtfte ajfenfu capittdiy for where afts of parliamentt 
give remedy, it is ever intended that it (hall not be illuiory. 

And albeit this a£l fpeaketh of the abbots that alien, it is onder*- 
ftood when the abbots alien with confent, as is aforefaid, thereb/ 
is a right vefted in the king ; and albeit the abbot dieth, yet thtf 
king may have an office to finde his right, and recover the land 
in the time of the fucceHTor ; and fo may a common perfoll kAv€ 
remedy in that cafe, as (hall be faid hereafter. 

And fome have faid, that this alienation is intended when die 
alienation is in fee, and not when the eflate is made but for Iife» 
or in taile; but then (hould the ftatute bee of fmall efi^d, for then 
might hee make many gifts in taile, or multiply leafes for many 
lives, without referving the accuftomed rent, and thereby ittterly 
overthrow the houfe, as in former times it hath done. 

As you may reade that it was found by inquifnion in the raietieof 
£. 3. that Thomas de Pipe, abbot of the monafterv of Stondy, in 
the county of Warwick (of the foundation of felng Henry fit2- 
EmpreiTe (which was H. 1.) and that he gave to the faid honfe in 
lihtram eUmofynam^ the mannor of Stonely in the faid county) 
alienavit difvirfis hominihtts farficuUriter, prout patet h/hias, nH%. 
Ifahella de Benejhale concuhina di8i abbaiis, et Jobattni filk e^rundtm 
abbot is et I/abella primogentto filio unum tntjfuagiufhi et wnam canua-^ 
tarn terr^t it decern mercatus redditus cunt pertin* in Fynham. Ha- 
bendum et tenendum ad terminum *vita eonmdem Ifabella et Jobartnis 
ab/que aliauo inde reddendo annuatim : and found alfo divers other" 
leaies for lives of parts of the faid mannor made to divers perfons* 
to and for the benefit of the faid abbot, and of his concubine, and 
of her and his baflards ; but it is beft to ufe the words of the re- 
cord itfelfe, Jbfg; aiiquo inde reddendo n/el ptit manibus inde di ei/'' 
dem percepto/ed tantummodo ad opus et profituum ipfius abbatis^ et mesxi-^ 
me pro Juftentaiione et in*ventione pradiBorum I/abell/t et puerorttm 
eorundem abbatis et Jjabeildt, qui excedtmt numerum monacbomm Jiiifrtm 
mijfas ceUbrantium,fi forte deponeretur defiatu Juo^ 13 c. 

Sometime alienare b taken for alitnum facerey and theref^f# if 
land be recovered in value, 5rc. the founder (hall have at Writ of 
contra formam within this ftatute. 

If the abbot with confent of the covent doth charge the heai, 
this is not withis this aft, for no land or tenement is aliened^ 

(4) Collata,] Lands and tenements gt^en in free almolgne 
after the foundation ratione d&(mibniif are within this Word [c9Uata\ 
which extendeth as well to landa ratkm dotiai6nis» as to lands r4« 
tione fimdationism 

(5) In manum domini 
muft have an office found 
tenant, by the intendment ; 
ceifary incidents are to be onderftood, and in x\kt/cif* foe* d&e ttfr* 
tenant is not concluded bv aMy trial had a^ainft the abboc 

(6)» 
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(6) Si ante iidmus ilia a cofxife, harone, *vel aliis /unJ^ta fuerit,'\ ^3^. 3. contr* 

Having provided remedv when the king was founder, now this ^'^^^^^ 3» 
aft provi.ieth when a fnl^jeft is founder. 

(7.) Tenement urn Jic aUenatum,'] Thefc words couple all that hath 
beene fai ; before to this branch. 

^ (8) Collatum fuerit inliberam eleemofinam,'] So as of neceffity the r ac(\ 1 

lands and tenements within the purview of this adl muft be given Regiit? Z38. 

in frankalmoigne, for fo be the words of the writ framed and F.N.B. aii. a. 

formed by this aft. i- Part of the 

Fleta treating hereof, faith, JUa eft caufa cum res detur in eke- ^"^'f"tes> <«^* 

mofina^ et alienetur, in quo ca/u provi/um fuit quod bre^oe de ingrejfu whatVrce al- 

ad recuperandum huju/modi tenenientum alienatum in dominico. Fide moigne is. 

capit' Kfchaetrie, Vet' Magna Charta 161. Fieta, lib. 5. 

{g)Malfeat,l^c» breve ad recuperandum,'] This branch faith, "• H* 
bobcat breve: but what if the alienation be of fuch a tenement or 

iiereditament, as there lieth no writ of contra formam collationis P 29 E. j. Contra 

As for example, if an advowfon be ?X\txiQ6, contra formam colla- formam coUat. 8. 

iionisf the founder ihali prefent, becaufe lie can have no writ; for FN.B. 211. f. 

-when a right is given, the law with it will give a remedy, fo as ^^\?' '-^j^*^*' 

this aft is to be underftood, that hisremedy (hall be by writ, where c.34. 

a writ doth lye. ^ ^ For this writ. 

After a recovery had by force of this writ again ft the abbot, 
there muft be 2l jcire fac^ (as bath been faid) againft the tenant 
of the land, who is not concluded by any triall, &c. had againft the 
abbot, &c. 

Vide 32 E. 3. tit. Breve 291. for the form of this writ. 31 E. 3. Bre. 

The heir (hall have this writ for an alienation in the time of ^91. 17 E. 3. 

liis anceftor, for the riffht of aftion once vefted in the anceftor can- ^^f ^''* 'o"""^ 

It? • - ,r ,. . . ^ t. r /r r v • s Bre.Z9l.2H.i. 

This writ alio heth agamft the fucceiior for an alienation made i^ F.N.B.2X1. 
ty the predeceifor, notwithftanding thefe words in the writ, pra- Regift. 23S. 
didus abbas \ or the heir may have an aftion againft the fuccelfor. J^.^*'.^*^ *4-*- 

• This aftion oi contra formam collationis confifleth onely in pri- ji^.'^sirti^*^ 
vity for none but onely for the founder, or donor, or his heire, and uftclaufcof thi» 
not for any ftranger. chapter. 

. (10) Eodem modo de tenemento data pro cantaria fuftinenda^ W •7R-a»Cef- 
luminari in aliqua ecclefia, feu capella, 'vel alia elecTnofina fuftinenda, favit i8.F,N.B. 
Ji tenementum fie datum alienetur."] Eleemofina :' fee the firft part of 
the Inftitutes, feft. 133, &c. et le Cuilumier de Norm. cap. 32. 
Tenure per omofne, et le lattin com^fttr ceo. 

This is a claufe of reference, eodem modo, Sc, But this claufe 7 H. 4. *o. 
extendeih not to the lands or tenements parcell of the foundation 
of the abbey, or priory; for the former branches of this aft had 
made fafficient provision for them. 

But this claufe extendeth to lands or tenements given to any 10 H. 6. 5. bv 
ecclefiafticall perfon, that is, either religious, as abbots, priors. Sec, 
or fecolar, as parfons of churches, deans, &c. for the finding of a 
chauntery prieft, or of a light, or any other charitable or almf- 
deeds, or when a chauntery is incorporated, and lands given for 
maintenance of the fame. 

And this branch being general!, viz, De tenemento dato pro can- Regift. 138. 
taria, l^c, the fame extendeth afwell to bilhops, and all other fe- F.N.B, 209. k. 
cnlar perfons, or ecdefuifticall, as religious, confining of one fole 
perfon, or aggregate of niany : and fo note the diverfity between 
this and the former branch; and the feverall reafons of the 
fame. 

II. ihtt^ 3 f By 
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By thefe words [eoJem moilo] if lands were given to an abbot, 
pro cantaria fuftinenday out pro paftu pauperum, or other fttch fervice 
in certain ; and the abbot aliened with confent of the covent, yet 
the contra formam collationis did lye againft the abbot upon this 
branch, by reference to the former branch. 

(11) Et ft forte tenement a fie data^ pro cantarieh luminari, pafiu • . 
pauperufHi <vel alia eleemofina fftinenda^ 'vel facienda^ non fuerit alii" 
nata^ fed fubtra£la fuerit hujufmodi eleemofina per bi€nnium.'\ By this 
branch is a ceflavit given, where lands were given to finde a 
chaplein to fmg divine fervice, or to finde a light m fuch a church, 
&c. or to diftributc certain bread and beer every day, week, or 
inonech to poor people, &c. 

(12) Tenementajic data, Sec.'] This branch extendeth not to a 
gift in tail, for the donor (hall not have a ceffavit within this ftatute. 

It is holden, that this branch concerning the ceilavit, extendeth 
not to lands or tenements given ' by the founder upon the fb.unda- 
tion of the houfe ; albeit, as it appeareth by the faid charter of 
H. I. the lands were generally given, not onely for celebration of 
divine fervice in the church. Sec, but for fuflentation of poor peo- 
ple, or other almes deeds, which are alfo adjudged in law divine 
fervice. 

And this claufe, that giveth the ceflavit, referretb onely to the 
lad: branch concerning chauntries, lights, and other particular 
almes deeds, and not to the former branch concerning the founda- 
tions and dotations in libera eleemofina in generall ; for this branch 
extendeth not at all to lands given in free almoigne, as the firft 
and fecond claufes did, for in free almoigne no certain fcrricc is 
to be done, and therefore for them no ceflavit can lye, but lycdi 
onely where particular divine fervices are mentioned. 

Note here the excellent judgement of the makers of this aQ, 
for they, for alienation of lands given in free almoigne, that is, 
for celebration of divine fervices, &c. incertain, gave a contra 
formam collationisy but gave no ceffavit for ceffer, becaufe no cef- 
iavit could lye for divine fervice incertain ; but for divine fervice 
certain, both a contra formam collationis^ and a ceflavit refpedtivcly 
by this a£l doth lye, afwell as an avowry for the fame at the com* 
mon law. 




of the lord in a ceffavit upon the ftatute of Glocefl' : and the rea« 
fo^ of the diverfity is, for that in a ceffavit brought upon this 
branch de paflu pauperum^ no tender of the arrerages ihall be by the 
tenant to the demandant, becaufe they belong to the poor, and 
never belonged to the demandant or his anceftor; but the rent 
and fervice qpon the ftatute of Gloc' belonged to the lord to 
whom the tender was to be made, bat his heir is out of that fta« 
ttite, becaufe the tender of the strrerages in the life of the ancefti^r 
belonged not to him. 

f 14) Sicutjlattttum eft in ftafuto Gloc^J] Although this branch 
hath a reference to the flatqte of Gloc', yet it is to be underftood> 
to extend to fuch claufes of that ad, as may i^nd with reafon of 
law aad crnveniencie, as you perceive by an example before re- 
membred, etfc deftmilihus. 
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CAP. XLII. 



J)E marefcallis dominl regis (i) 

de feodg earner or lis (2), cujh- 

dibus bdflhrum in itinere ju/iic\ et 

Jferuieniibus virgam poriantibus coram 

ju/i^ apud Weftnt^ qui officium Uiud 

bahtantdi feodo (3)j ^/ qui plus exi^ 

gunt ratione feoai jut quam exigere 

csrfueverunt^fecundum quodmulti que- 

runtur fuper eos qui ftatui^ cur* a 

mitko tenure viderunt et fciunt^ io^ 

minus rex inquiri fecit^ quern Jiaf 

fradl^* minijiri de feodo- habere con^ 

fmerunt temporibus retrba^is, et per 

In^uifitionem (4) ftatuit et pracepit^ 

pd marejcallus de feodo qui de novo 

f^'igit palefridum (s) ^ comitibus^ 

^armibus^ et aliis per partem baronia 

Unenf^ quando homagium fecerint^ et 

^ihikminus ad malitiam eorum alium 

P^ridumy et de quibufdam (de qui^ 

^w palefridum habere nan debuit) 

P^lrfridum de novo exigunty ordinavit 

pod prjtdiSlus marefcallus de quolibet 

^^ie et barone (integram baroniam 

(7) tenente) de uno palefrido fit con^ 

^^tus (fi)j vel de precto quale anti- 

P^'tus percipere confuevit (8), ita 

^^^Ji ad homagiurhy quod fecit ^ pale^ 

f^^^um vel precium in forma pros- 

*^« ceperity ad malitiam fuam nihil 

J&t ^ forte ad homagium nihil ce^ 
r^^tj ad malitiam fuam capiat. De 
^f^eitibus et prioribus integram baro- 
*^«i tenentiiusy cum homagium aut 
M^iitatem pro baroniis fuis fecerinty 
^piat pallidum Velpreciumy ut pra- 
^um eft. 

-Hoc idem de arehiepifcopisy et epif 
'^V obfervand' eft. De his autem 
P^ partem baronia tenenty Jive Jint 
^^^^giofiy Jhi ficulareSy capiat fecund* 
t^^ionem partis baronia, quam tenent 
{9)» De reUgioJis tenent in liberam 
eleemojinam 



(CONCERNING the king^s mar- 
ihals of fee, chamberlains, por- 
ters in the circuit of juftices and 
feijeants bearing vierge before juf- 
tices at Weftminfter, which have the 
fame office in fee, and that afk more 
by reafon of their fee than they have 
ufed to afk, whereupon many do com- 
plain on them, that have known and 
fcen the order of the court of long 
time; our lord the king hath caufed 
to be enquired by an inqueft what 
the faid officers of fee have ufed to 
have in times paiTed, and hath or-» 
dained and commanded, that a mar- 
(hal of fee, which of new afketh a 
palfray of earls, barons, and othet 
holding by a part of a barony when 
they have doiie homage, and ncver- 
thelefs another palfray when they are 
made knights, and of fome that ought 
not to give any, afk a palfray: it is 
in like nuinner ordained, that the (aid 
marflial of every earl and baron, 
holding by an entire barony, fiiall be 
contented with one palfray, or with 
the price of it, fuch as he hath ufed 
to have of old \ fo that if he took a 
palfray, or the price of one, at the 
doing of his homage in forrA afore- 
faid, he (hall take nothing when he 
is made knight ; 

And if he took nothing at the doing 
of his homage, when he is made 
knight he fhall take. Of abbots and 
priors holding an whole barony, when 
they do homage or fealty for their 
bafonieSj he ihall take one palfray, or 
the price, as afore is faid. 

And this fhall alfo be obferved 
amongfl archbifhops and bifhops. 
Of fuch as hold but a part of a ba- 
rony, whether they be religious or 
fecular, he fliall take according to* 
the portion of the part of the barony 
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ilcemofinams et non per'haroniamj vel 
partem baronia^ nihil de catcro exigat 
tnarejcallusn 

Et concefftt domtnus rex^ quod per 
T)oc Jlatutum non pradudatur maref- 
c alius fuus de feodo in plus petcndo^ ft 
impofterum ojlendere poterit^ quod jus 
habrat plus petcndi [lO), 

Camerarii domini regis habeant de 
cater de archiepifcopis (ll)^ epif 
cop^s^ avbatibusj prioribusj 
[ 462 ] et aliis perfonis ecclefiajlicis^ 
comit*<f baron\ integrant 
haroniam tenenf^ rationabilem fidem 
cum homagium aut fidelitatem pro 
haroniis fuis fecerint, Et Ji per 
partem baronia teneant^ capiant ra- 
iionabilem finem fecundum portionem 
ipfos contingentem. • Alii vera abbateSy 
priores^ religioji^ et feculares non te- 
nentes per baroniamj vel partem ba-^ 
roni/ef non diftringantur ad finem fa^ 
ciend* (12), fecundum quod de tenen- 
tibus per baroniam vel partem baronia 
di£fum ejly fed fit camerarius de fu- 
feriori indumento contentusy vel de 
precio indumenti : quod plus honejie 
diilum eji pro religiofis quam fecula^ 
ribusy quia honejiius £/?, quod religiofi 
faciant pro Juperiori indumento^ quam 
exuantn 



Cap. 42^ 



that they hold. Of religious men 
that hold in free alms, and not by a 
barony, nor part of a barony, the 
marftial from henceforth (ball demand 
nothing. 

And our lord the king hath grant- 
ed, that by this ftatutc a marfhal of 
fee fliall not be barred hereafter to 
demand more, if he can fhew that he 
hath right unto more. 

The king's chamberlains from 
henceforth Qiall have of archbiftiops, 
bifliops, abbots, priors, and other 
perfons fpiritual, of earls and barons 
holding an entire barony, a reafonable 
fine when they do their homage or 
fealty ; and if they hold by a part of 
a barony, they (hall take a reafonable 
fine according to the portion to them 
belonging. Other abbots, priors, 
and other perfons fpiritual and tem- 
poral, that hold no entire barony, nor 
part of a barony, fliall not be dif- 
trained to make fine, as it is faid by 
them that hold by a barony, or part 
of a barony, but the chamberlain fliall 
be contented with his upper garment, 
or with the price thereof j which is 
done in Bivour of perfons religious 
more than of lay perfons ; for it is 
more convenient diat religious men 
fliould fine for their upper garment, 
than to be flripped. 



W. I. cap. 40. The mifchief before this ftatute was, that notoncly the marfliajll, 
and the chamberlein of the kings houfe, but feme inferiour officers, 
as the porters, or door-keepers of the juftices in eyre; and like- 
wife the bearer of rods or ftaves before the juftices at Wcftminftcr, 
did extort of the fubjeft exceffive fees, more then was due to them: 
whereupon many that of long time had known the kings cour^ 
and other the faid courts, did greatly complain ; for remedy where- 
of this aft was made; the particular mifchiefs (hall be fpecified in 
their due places. 

The ftatute of W. i. had provided againft the extortion by 
ferjeants, cryers, and marftials of juftices in eyre, and of other juf- 
tices ; now this aft providetb againft the officers following. 
Brit. fo. T. b. (0 -^^ marefchaUis domini regis.] This is intended of the roar- 

1. part of the In- (hall of the kings houfe. Of tills officer Britton faith thus, Et que 
flitatcs, feft. le marefcbal de no/he boftele teigne noftre lieu detns la 'uierge de nqftre 
. ^wnS"'''^ ^' ^fi^^' ^'■' '^^^ fteward of the kings houfe and this marfhall have 
* Ikr^li. 1. c. 3, * ^°"'*' °^ juftice, as elfewhere we have (hewed. 
'4, 5. Lib* 10. io* 68, &c. Lib. 6. fo. 20, 2Z. Lib. 7. fo, 17. Fieta^ 11. 2. c. 6. 

(2) Da 
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(2) De camerams.'] This is alio intended of the chamberlein of 
the kings houfe. The 1. chamberlein of the kings houfhold is a 
great officer of the kings houfe, fo callod becaufe his office doth 
principally concern the chambers, t!iat is,- matters above the 
flairs; or his office, Fleta writeth thus Camerarius autem, it fub^ FIeta,ubi fi'pra* 
mnifiri canter <e a jurifdiBione ferC^ et mar^ exempti funty 'veluti nmnes 
garderoharii, ut in qmbufdam ; non enim extendi t Je jurifdiBio /en* ad 
nudica ddiSia camerariorum, vel garderobariorum audienda^ *vel ter^ 
minanda, eo quod ex confuetudine bo/pitii funt exempli^ dum tamen ilU 
de quihs exigi contigerit cur* coram fene/ch*, cameris regis et regime, 
ac garieroba affidue Jint intendentes\ fed coram ipjis tbejaur* et ca-^ 
merca^ audiantur querimoni^ de bujufinodi minifiris et fubditis Juts, et 
teminabuntur, prafente tamen clerico regis ad placiia aul/t deputato ; 
ita quod definibus, et amerciament* ex bi-jufmodi placitis pro^enientibus 
nihil regi depereat. Debet enim comer arius decent er di/pcnere pro leclo 
ftps, et ut camera tapetis, et banqueriis ornentury et quod ignes fuffi» 
cienterjiant in caminis, et pronjidere ne ullus defedus in<veniatur qua-' 
ienus ojicium fu*tm contigerit* Obferve here, what anciently be- 
longed to the office of the chamberlein of the kings houlhold. 

(3) ^^ feodoJ] Thefe words are not onely meant of them that '^' '• *^*P' 30; 
havcafee-fimple in their offices, but fuch as have any fixed eftate, the n«rchapMr 
either in tail or for life, and fo are thefe words intended through- towards Aeen4, 
out this ad; and the office of the chamberlain of the houlhold [ 463 ] 
was never granted in fee : and fome do hold, that the fenfe of thefe 
words \de feodo'\ are fuch officers as have fees due, and belonging 
to them. 

{4) Per inqmfitionem,'] Obferve here, that before the king, the 
lords and commons made this law, the king did inquire by oath of 
a jury fworne of the truth and certainty of the fees hereafter in 
this aft fet downe. 

(5) ^od marefcballus defeodo qui de novo exigit palefridum, ^c.l 
Before this a<5l the marfhall of the kings houfe claimed and did 
take for his fee of every earle, baron, and of others holding by 
part of a barony, when they did their homage, his palfrey \ and 
notwithftanding, when they were made knights, did challenge and 
take another palfrey; wherein he did wrong in t\Vo refpcdls : 

1. That in that cafe hee tooke two palfreyes where hee ought to 
take but one. 

2. That he tooke one of them, that held by part of a barony, 
both which are remedied by this aft. 

(6) PradiBus marefcballus de quolibet comite et barone integram 
^omam tenente de uno pal/ridofit contentus, ^f.] So as by this a6t 
he ought to have but one palfrey, both at his doing of homage, 
Md at his making of knight. 

.{7) Per integram baroniam,]' What a whole barony is, and of Mag. Chart. c. a. 
how many knights fees it confifleih, hath been before (hewed. 
Magna Charta, cap. 2. 

And if one had divers baronies, yet feeing that he was but one 
P^fon, the marihall (hould have but one horfe, de uno palefrido fit 
co'ntentus : and fo it is of one that is made knight, though he haih 
nwny knights fees. 

(8) Vel de precio quale antiquitus percipere confuevit,"] That we Ex pcrvrtuft' 
may fay once for all, the auncient price of the horfe. of every Manufcripc, 
archbilhop, bifhop, abbot, prior, earle, or baron holding by an en- 
tire barony is x, L 
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Alfo the auncient price oF the horie of one that is made knight^ 
or that doth homage, having no part of a barony, is v. mark^ 
4tt. 4. cap. «3. s^e ^^^ (^^tu^e of 4 H. 4. cap. 23. 

(9) De hits qui partem baronia tenenf, five fini religiofi^ fivt J^ 
eulareSi capiat fecundum pwtionem partis barnma^ As for example* 
if he hold by halfe a barony, he fhall pay v.l. which is halfe the 
price of the horfe of him| that holdeth by an entire barony, and 
fo according to rate of the value of the horfe, &c 

But the marfhall fhall uke nothing of religious or ecclefiafticall 
perfons that hold in liheram eleemoJ^'nam» et nou per iaroniam, mec per 
partem baronia. 

( I o) Non pracludatur more/cballus de fiodo in plus petendn^ fi 
in pofterum oftendere poterit quod jus Jbabet plus petendi.'\ Here is a 
favmg for the marlhall of his right of demanding other fees opon 
better proofe made ; but at the making of this ad it appeared by 
the faid inauifition, that no other fees were due to him, then are 
here expreued ; but note there is no faving fbr the chamberlain. 

(11) Camerarii domini regis babeant de catero de arcbi£piJcopis,'\ 
The kings chamberlaine, that is, the chamberlain of the kings 
hoi^ihold (hall have a reafonable fine, when any ecclefiafticall 
or lay perfon, holding by an entire barony, doe his' homage or 

r jgj ] fealty, and of them that hold by part of a barony a reafonable fine 
according to the portion which they have. 

So as nothing is due to the kings chamberlain when one is made 
knight, as it appeareth by the context of this. 

(12) Alii fvero abbates , priores religioji et feculares non tenentes per 
haroniam i^el partem baronia non dtfiringantur ad finem faciend*,^ 
They which hold not by a barony, nor part of a barony fhall yeeld 
no fine to the chamberlain, but the chamberlaine of them fhall have 
their uppermoft garment, or the price thereof; and it is more honeft 
for the chamberlain to take the price in that cafe of the eccle- 
iiaflicall perfon, then of the fecular, and the reafon is there ren- 
dred, quia honefiius eji, quod religio/i fohant pro Juperiori indumento, 
quam exuantur* 



CAP. XLIII. 

pROHIBEJTUR de cater hoj^ R^ ^^ prohibited from henceforth 

•* pitulariis et templdriis {1)^ ne de to hofpitallers and templars, that 

catero trahant aliquem in placitum hereafter they bring no man in. plea 

coram confervatoribus privilegiorum before the keepers of their privileges 

fuorum dt a/iqua re^ cujus cognitio for any matter, the knowlfijge where- 

fpeSiat ad forum regium{z): quod Ji of belongeth to the king's court; 

fecerint^ primo rejlituant damna parti which if they do, firfl, they (ha}l yield 

gravatecy et verfus dominum regem damages to the party grieved, and 

graviter puniantur [^y Prohihet be grievoufly punifhea unto the king. 

etiamdominus rex confer vaUribtis pri-- The king alfo prohibiteth to the 

vilegiorum eorunaem, ne de catero (ad keepers of fuch privileges, that from 

inftantiam hojpitulariorum^ templario- henceforth they grant no citations at 

rumy aut aliorum privilegiatorum) the inflance or hofpitallers, templars, 

(4} concedant citationesy priufquam ex^ or Other perfons privileged, before it 

primatur . be 
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frimatur Juper qua rt fieri deheat cl^ 
iatio (5). Et fi^ viderint hujufmodi 
^OHfirvatoreSy quad petatur dfath de 
Mqua r/, cujus cognitio fpe^at ad 

J'orum rtghtmy hujt^adi confervatores 
ne€ citatimim faciantj nee eognofcant. 
Et fi aliter fecerint f6) confervatores 
(7), refpondeant parti Lsefie de damnisy 
et nihtlominus verfus dominum regent 
graviter puniantur. Et quia hujuf" 
modi privilegiati impetrant eonferva- 
tores fjiibprioresy prafentator'y f^^if- 
iaSy reiigiofosj qui nihil habent (8) 
unde Uefis^ out domina regi fatisfacere 
poffinty qui audaciores fait {^) ad la-- 
deiuT dignitatem domini regis (10) 
qfiam iorum fuperioresy qutbus per 
iorum tem^ali pcena poteft infiigi : 
caveant de catero pralati hujufmodi 
obedientiariorumi ne permittant obedi^ 
entiarios fuos affiifnere ftbi jurifdic 
tionem in prajudiciutn domini regis et 
corona fua. ^od ft fecerint^ pro 
fa£io ipforum rejpondeantjuijuperioresy 
ac fi de proprio fa5lo fuo convi^i 
effint {11). 



be exprefled upon what matter th3 
citation ought to be made. And if 
the keepers do fee that a citaticn is 
required upon any matter, the know- 
ledge ^^rticreof belongeth to the king's 
court, the keepers wM neither make 
nor knowledge the citation. And 
if the keepers do othei\vife, diey fhall 
yield damiages to the party grieved, 
and nevertSelefs fliall be grievoufly 
punifhed by the king. A^d foraf- 
much as fuch perfons privileged, 
depute keeper*^ fob-priors, chatitbfs, 
iextons, which be religious men, and 
which have nothings to (atisfy the 
parties grievwl, iior the king ; which 
be more bold to offend the king's 
dignity than their fuprtriors, to whoia 
punifhment may be affigned by their 
temporaries. . Let the prelates of 
fuch obedients therefore bev^'are from 
henceforth, that they do not fufFcr 
their obedients to*ufurp any jurii- 
di(5lion in prejudice of the kin^ and 
his crown ; aiid if they do, their fu- 
periors ihall be charged for their faci^, 
as much as if they had been convift 
upon their proper 2l&, 
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(1) Probibeatur de Cittero hofpittilariis et iemplariis.'] The hof- 
pitallers and templars had divers great liberties and prlviledgeir, 
and amongft the red they held an ecclefialticall coart before a 
canonift or fome of the clergy whom they termed confirvaitr pri^ 
vileporum fuorum^ which judge bavin? in deed more authority then 
was convenient, yet did he dayly m refpeA of the height and 
greatnelTe of thefe two order?, and at their inftance and dircftibn, 
• inCroach and hold plea of matters determinable by the common 
law^ fbr cut plus licet qucun par ef^', plus 'vult quam licet ; and this was 
one great mifehiefe. 

Another mifchief was that this judge likewife at their inftance F.N.B. 41. a. 
iil cafes, wherein he had jurifdidion, would make generall xitations, 10 E. 3. cx- 
4S profiduH animtty and the like, without expreffing the matter, ^**"* 9- *^ ^- 3 • 
whereupon the citation was made, which alfo was againfl law, and 
traded to the grievous texation of the fubjeft, both which mif- 
chiefes, or rather abufes are remedied by this -aft. 

(a) Cujus coguitio Jpe^at ad forum regium.l This branch is in 
aftrmanoe of the common law. 

(3) ^jfod fi /ecerint, pHmo rejlituant damna parti gravat^e, et 
n>e9fitt dmhums regem gra^iter punia/aur»1 By this branth the 

3 F 4 hofpitallers 
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hofpitallers and templers are to yeeld damages to the party griev*- 
ed, and to be grievoufly fined to the king, if they draw any man 
in plea before the confervator of their priviledges of any thing de- 
terminable in the kings courts. 

(4) Ad inftantiam hofpii* templar* out al'toru fri'uil€giatwru.\ 
Hereby it appcareth that their juriididion extended relpcdlively, 
not onely to the hoipitallers and templers^ but to perfons privi* 
ledgedj or witl^in their priviledges, and for that caufe the judge 
was termed confervator privilegiorum, 

(5) Probihet dominus rex confer^vatorihns^ 13 c, ne de c^tteroy ^Cm 
concedattt citationes priufauam exprimatur fuper qua re fieri debeai ci» 
tatio.] Thii branch is m affirmance of the common law, as before 

Liowc«d dcforo in this chapter it hath appeared; and this agreeth with Linw6od« 
cosipeucap.2. ^Ijq taketh a citation in foro ecclejiaftico to be, as the writ in foro 
fecularii for fo it is by him defined. Breve idem importat quod pne* 
ceptum njel citatio, et in eo continetur gravamen f fuper quo procedit a&iq^ 
ipfius agentisfeu pfcjcqueniis, 
' ' ifi) Et ft aliier fecerint cdhfervatores, &c.] By this branch the 

party grieved Ihall recover his damages alio againft the faid judge, 
if he graunt any citation, or hold any plea of or for any matter 
determinable in the kings court, fo as the party grieved (hall have 
double remedy, both againft the hofpitallers and templers, and 
alfo againft their judge, and the king to have a double.fine in re- 
fped of the wrong done to his crown, and dignity, and the unjuft 
vexation of his fubjefts. 

(7) ConfervateresA For this word fee hereafter cap. 47. 

Alfo if the judge did graunt a generall citation without expref- 
Jing the caufe, by colour whereof the party was troubled, he (hould 
yeeld to the party damages, and be grievoufly fined to the kmg. 

(8) Bt quia bujufmodi privilegiati impetrant confervatores, fttb-* 
t 4*66 1 priores, pr^fentatorest facrifias, religiojds, qui nibil hahent.'] Before 

this adl there was another mifchief or abufe, and that was, that 
thefe hofpitallers and templers, to defeat the remedy that was given 
to the party grieved againft the judge in tlic cales abovefaid by 
the common law, did conftitute fubpriors, chaunters, fextens, and 
other religious men, which had nothing to fatisfie the party griev- 
ed, nor the king (whereby it appeareth that the party grieved in 
the cafes abovefaid had remedy by the common law) were more 
bold to oftend againft the kings crown and dignity then their fu- 
periors, &c. for this mifchicfe, or rather abufe, remedy is here 
provided. 

(9) ^^ audaciores ftntJ] The wifdome of the common law was 
ever, that men of ability and fufficient meanes to live fhould be 
called to oftices, and judiciall places for three caufes: 

1 , Firft, for that they would feare to offend ; for men that are 
in place of judicature, and without meanes, are, as here it ap- 
peareth,' boldeft to offend, 

2, They to maintaine their countenances are proneft to bribe 
and extort. 

3, That if they offend, they may be able to fatisfie the party 
grieved, and the king his fine : which three caufes doe appeare by 
this branch. 

(10) Ad ladendum dignitatem regis.] Here it appeareth that in-» 
proachment of jurifdidion by ecclefiafticall judges contrary to the 
kings lawes is crimen lafte dignitatis regis: whiph appcareth by 

tfecfe 
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thefe words, and hereafter it is in this branch faid, in prajudicium 

dmini regis et corona fua, 

(11) ^od fi fecerint^ pro faQo ip/orum refpondeant fui fuperioreSf 
tut fide propria fado fuo con^iai ejent.] Here is the remedy pro- 
vided for the laft mentioned mifcliiefe or abufe, wz, that the fu- 
pcriors, that is, thofe that appoint fuch judges (as are not fuificient 
to fatisfie the party grieved his damages, and the kin^ his fine) 
ihall oat of their temporalties fatisfie the fame according to the 
T^c of re/pondeat /uperior. ^ _ . . 

And by the common law, if the coroner be infufficient, the 39 H. 6. 32. 
whole county, who made eledHon and choyce of him, (hall tanquam * ^ ^ fo *m°* 
ekaoretfuperior anfwer for him, and fo (hall the officer anfwer for Thecarkofbe- 

his deputy. vonfhircs cafe 

Hil. J4E. 3. ex pte remem. regis in Scac* Rot. 9. Heriizant cafe. 39 H. 6. 32* 



FIeta,1i. 6.C.36. 
refpondeat fupe* 
rior. 52 H. 3. 
Stat de Scac* 
W.2. c.2.ftir. 
44E. 3->3- 

41 A<r. 10. 
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J^-S cujiodibus hoftiorum in itine-^ 

ribusj virgam portantibus (i) 

^9rafn juftic* de banco : ordinatum efi^ 

9^ 4de qualibet ajjija et jurata quam 

^Hftodlunt^ capiant decern denarios tan^ 

tum^ ^e chirographis nihiL De bis 

9^^ ^scuperant demandas fuas verftts 

plur^s per defaltam^ redditionem^ vel 

f «« 9T2odo per judicium fine ajjifa^ vel 

^''^^*3 nihiL De his jui receduntfine 

fj^^^ defaham petentis vel querentis^ 

nim/ capianU Et fi quis recupera- 

'^^^ demandamjuam verfusplures [%) 

per unum breve^ et per re^ 

I 4-&7 ] cognitionem ajjffa vel jurat* 

de quatuor denariis fint con^ 

^^«tf^^ Et fimiliter fi plures in uno 

^^^ nominati per recognitionem ajjifig 

Y ^^rata recuperaverint demandant^ 

*f ^^^atuor denariis fint content i. De 

^'^ ^xii faciunt homagium in banco^ de 

PP^9^^ori panno fint contenti, De 

^"^S^^^ is ajfifisj attin£fisy juratisj et duello 

^^^^J}^ Jf/V.^/. tantum capiant. De 

^ 9^ vocatifiint coram jufiic* ad fe^ 

f K^^^^^^ W defendend^ placitum fuumy 

^^^ ^ capiant pro egrefifu vel ingrejfu. 

f! J^lacita corona de qualibet duodena 

*": ^5? , tantum capiantur. De quoUbet 

f[^j^^ario deliberato iv,d, tantum ca^ 

^fl^*4/r, Dg quolibet cujus pax pro- 

clamata 



(CONCERNING porters bearing 
verge before j uftices of the bench 
in the circuit; it is provided, diat 
of every a(fife and jury that they 
keep they (hall take x.d. only, and 
for the bills nothing. Of fuch as 
recover their demands by default^ 
confeflion, or other wife by judgement 
vs^ithout aHife and jury, they (hall 
take nothing. Of fuch' as go with- 
out day by default of the demandant 
or plaintiff, they (hall take nothing. 
And if any recover his demand againft 
many by one writ, and by recog- 
nizance of aflife or jury, they (hall 
be content with iv. d. And likewife 
if many named in one writ do recover 
by recognizance of aflife or jury, they 
fhall be content with iv. d. Of fuch 
as do homage in the bench, they (hall 
be content with their upper garment. 
Of great aflifes, attaints, juries, and 
battle waged, they (hall take xii.d. 
only. Of fuch as be called before 
j uftices to fue or to defend their pleas, 
they (hall take nothing for their com- 
ming in or forth. At the pleas of 
the crown, for every dozen xii.d. 
only {hall be taken. Of every pri- 
foner delivered iv.d. (hall be taken. 
Of every one whofe peace is pro- 
claimed 
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elamata fuerii xiLd* tantum cMpiaiur. 
De invintaribus occtforum^ et aliis at- 
tachiaf vilTy. iv.iL De decintmrits 
ImninHmsj aP^ de pmtuor hwumkus 
£ipr9fofit9 ac decenarui niiU capiMur. 
I>e cmrografkmriis fru ckir$grapi9 
facUndo fiatutam ejt^ fttod de fuatuer 
Jolidis fmt contertti ( j). De ckricis 
fcri^eiUiBut brevia originalia et ju* 
dicialiA fiatutum ejty quod pro uno 
brevp de uno dentiriofint conienti. El 
iiyungit dominus rex omnibus et fin^ 
£^Ss jsifticiariis fuis in fide U facra^ 
mento quibus ei tenentur (4), quod Ji 
hujufmodi mini/iri contra prod' Jia^ 
tutum in aliquo articuh. venerintj et 
querimonia ad eos perveneat^ peenam 
eis infligant rationabilem. Et fi ite- 
rum deliquerint majorem pcenam eis 
snfUgant^ qua cafiigari' merito debeani. 
Jet fi terrio delvquerinty et fieper hoc 
0mvi^ fnmnnt (jj )^ fifint minijfhr de 
feodo (6/) amUant feodum Jkuntj eVfi 
mta fifty mrnttant curittm regi^y mc 
pedeeiHi fim ipfius regis Jpniali pra^ 
api^etuAgret^^ 



claimed xiLd. onlj (hall be taken. 
Of the finders ot men flain, and 
others of a town attached, iv« d. Of 
tytbingmen nothing fhall be tfldcen* 
OF cjrographerS) for making a cyro- 
grafe, it 16 ordained, that thejr ftall 
be contented with it.s. Of clerks 
writing writs original and judicial, it 
is ordained, that for one writ they 
{hair take but i.d. And the kii\g 
chargeth all his juftices, upon tbeir 
faith and oath that they owe him, diat 
if iuch manner of officers offend in 
any article agalnft this ftatute, and 
complaint come to them thereof, they 
fliall execute on them reafonable pu- 
niihinent ; and if they offend the fe- 
cond time, they {hall award greater 
punifhment, that they may be duly 
correfted': and if thcry offend the 
third timej and be thereupon con- 
vidM\ if they be officers of the 
Ibey diey {hall' lecfe their fee; and 
if thejr be other, drey fhall void 
the king^s court, and {hall not 
be received again, without the fpe- 
cial grace and licence of the kii^ 
him{elf. 



See W. i» c«p. 96) 27. 19^ (I'lii 4* 0. S.J 

(n)) Dg^a^hdihMt hafiiorum in itineriifms nnrgam p&rfantibttSr^^^^ 
Tltt•^ mMe and wife king,, knowing that extortion was a grievous 
bnrtfaen.tQ hi& fiibjJ96b«, and having provided' againft the fame by 
many laws,, a& before hath, appeared': in this ch^>ter he fetteth 
down in particular* as an addition to his former ads,, what fees the 
|K>rters I>earlh|;, vier^^e before the jufticcs of the conunon pleas 
in their circuit, the chirographers, and clerks writing writs 
originall or jadiciall {houid take, which were the due fees be-> 
|bre this sySt; bur yet it w^s thought neceffiuy that the fame 
ihoold be fet down^ and pablilhed by aft of pariiament for three 
caoios. 

I. That all' the^ fubjeifh <^ the realm might take notice,. and 
isnoivK in whaCLcafes migivQ and in^wkatnot. 

a. In oa^sc wherer they ought to givji^swhat they we» tagive 
in certainty. , 

3. That the officers or minifteri take no more then is^ kere 
prefcribed, under pretence of expedition, or other pretext whatib- 
ever,, nor to take any thing where nothing is due to them, under 
the pains hereby inffi£t«d. 



(z)& 



Cap. 44« • Wdbxu fecond. 468 

(2) Et fi quit ficuperavmt demandam Juam *vtr/us flurgs, &c.] 

Where there were' many tenants or defendants, 4. d. was before 26 Afl*. 47. 
this a6l extorted for every tenant or defendant opon a re- 
covery agabft them, where (they all bdinf byt a« one tenant or 
defendant) there ought to be given but one 4.d. as it is declared 
by this a6t. 

(3) De cbtrografburiis fro cbirograpbo facUndo j^utum efi 

qmd dt ^s. Jha coMtentL'\ Cbirogmfbarius cometh otth« Greek F.N.B. 147. «l 
word xMie^Ot^*'^' which is as much to (ayj as a hand writing, fa 
called, becaufe he writeth the chirographs, that is, the indenturet 
ef the fine, one for the buyer, another for the feller : and the fine is 
iaid to be ingrolTed, when the chirographer maketh the tndenturee, 

and delivers them. 
%^ the ftatnte of a Henry 4. cap. 8. it is provided^ diat the • Hb 4» cap. i; 

chiiograpJier fliall take but the fida fummc of 4. s. mentbncd ia 

this ai& for a fine levied. 

(4) Et injungit domtms ux ommhuf^ tt Jtngtdis jufiuiariU 
fius in fide^ it facranuntu quihus ei ten^ntur, &c.] Ey this great 

iajaaAion* and commandment of fo high a nature to die jof- 
tices, the odioufoes of extortion appeareth, and what an higJi. 
ofience it is, for that mod commonly it is accompanied with 
perjury, and that it hath a confuming quality; whereof the pro- 
phet David fpeakinjg againft the enemies of Almighty GOD> 
faith. Let the extortioner confome that be hath, and let the ftranger 
fpoil his labour. 

(5) Etjittrtio dtliftterintsetfuper hoc convict /uerint.'\ ComfiSi teW.ft.otp»4; 
fHtrhu is here taken for a^udiaaifuermt. 

Though this branch mth, et /uperhoe eanRfiSi fiur^ » andmsjic ^ 
feem to refer to the third offence, yet can«o€ he be coavidod 
of the third before he be convided of the fecond, nor of th« 
iecond before he be convided of the firft; and the fecond o& 
fence muft be committed after the firft convidion, and the third 
after the fecond convidlion, and feverall judgements thereupon 
given : for fo it is to be underftood in other ^s of parllameni^ 
where there be degrees of punifhment inflided, for the firH^ 
iecond, and third o&nce, &c there mult be firveralf convi£Bon8» 
that is to fay, judgements given upon legall proceeding for ever^r 
feverall offence, for it appeareth to be no offence untill jadgemmc 
by proceeding of law be given againft him. 

(6) Si Jhtt mimfiri de /eodo,'\ This is underftood of offioert 
that have any fixed effate^ although it be not in fee-fi«iple» as m 
the 42. chapter is ihewed ; for the largeff eftatc of any of thft. 
nimlieriall offices ^ecified in this ziSt that ever was gianted, was. 
for term of life; and this appeareth by the diverfity of puniib* 
ments inpofed by this ad; for if they have their offices de 
fiodo, that is, of a fixed eftate, for the third ofiSence amttoMt 
feodum, that is, officium Juum ; and if they have no fixed eflate» 
but at pleafore, amittant curiam regis» that is> be forjudged tho 
Idngs coiut. 

See befoit> cap. 2^ the feaft of thefe word8> ^f yWir. 
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(6) VIA di his qua recordata funt 
^*V.. ( 1 ) coram cancellario domini re- 
gisy et ejus jujiic* qui recordum habent^ 
et in eorum rotuiis irrotulatur^ non 
debet fieri proceffits placiti per fummo- 
nitionesy attachiamenta (2), ejfonium 
iih '^{fi^^ t err ay et alias jolemnitates 
curia [/^)yficut fieri confuevit de con- 
tra^ibus et conventionibus faSiis extra 
cur* : obfervandum eji de cater Oy quod 
ea qua invernuntur irrotulaf coram 
hisy qui recordum habenty vel in fini^ 
bus (5) content\ five fint contraSfuSy 
Jive conveniionesyfive obligationesyfive 
fervitiay aut confuetudinesy recognitOy 
Jive alia quacunque irratulata^ quibus 
curia domini regis (fine juris et confide- 
tudinis offenfo) authoritatem prajiare 
potejiy talem de catero haheant vigor* 
quod non fit necejje in pojierum de his 
flacitare f6), Jed cum venerit conque- 
Tens ad cur'' domini regisy fi recens fit 
cognitioy vel finis levafy "viz. infra an- 
num^ Jiatim habeat breve de execu- 
tione (7) illius recognitionis faSfa, Et 
fi forte a major i tempore tranfaSfo faSfa 
fuerit ilia recognitioy vel finis levatusy 
fracipiatur vicecotrC quod fcire faciat 
partiy de qua fit querimontay quod fit ad 
certum diem coram jujiic\ ojiendens (fi 
quidfciat dicere) quare hujufinodi irro^ 
tulafy vel in fine content* executionem 
habere non debeant (8). Et fi ad 
diem non venerit (9), vel forte venerity 
et nihil Jciat dicer ey quare executio fieri 
non debeaty pracipiatur vicecom*y quod 
rem irrotulatawy vel in fine content* 
exequi faciat. Eodem modo mandeiur 
ordinario in fuo cafu (io), obfervetur 
nihilominus quod [ W. i. cap. 9. jy«- 
pradi£V ejl de medioy qui per recogni"- 
tion* aut judicium ob/igaius eft ad ac^ 
quietandum ( 1 1 ). [ 1 3 E. I. Mercato- 
ribus.J 



gECAUSE that of fuch things as 
be recorded before the chancellor 
and the juftices of the king that have 
record, and be inrolled in their rolls, 
procefs of plea ought not to be made 
by fummons, attachments, ciToin, 
view of land, and other folemnities of 
the court, as hath been ufed to be 
done of bargains and covenants made 
out of the court ; from henceforth it 
is to be obferved, that thofe things 
which are found inrolled before them 
that have record, or contained in fines^ 
whether they be contra6^s, covenants, 
obligations, fervices, or cuftoms 
knowledged, or other things whatfo- 
ever inrolled, wherein the king's 
court, without offence of the law and 
cuftom, may execute their authority, 
from henceforth they (hall have fuch 
vigour, that hereafter it fhall not need 
to plead for them. But when the 
plaintiff cometh to the king's court, 
if the recognifance or fine levied be 
frefli, that is to fay, levied within the 
year, he fliall fordiwith have a writ 
of execution of the fame recogni- 
fance made. And if the recognifance 
were made, or the fine levied of a 
further time palTed, the flierifF flull 
be commanded, that he give know- 
ledge to the party of whom it is com- 
plained, that he oe afore the juftices 
at a certain day, to (hew if he have 
any thing to fay why fuch matters 
inrolled or contained in the fine ought 
not to have execution. And if he do 
not come at the day, or peradventure 
do come, and can fay nothing why 
execution ought not to be done, the 
flierifF (hall be commanded to caufe 
the thing inrolled or contained in the 
fine to be executed. In like manner, 
an ordinary ihall be commanded in 

his 
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his cafe, obferving neverthelcfs as be- 
fore is (kid of a mean, which by recog- 
nifimce or judgement is bound to ac- 
quit. 

(Fleta, X, c« 13. p* 76* k&» 9. i Inft. 131. a. Bro. Debt, io» Bro. Pari. 29. Fitz. Scire fac* I1X9 
3.8. 12) &c. Fiu. Execut. iS. 35 57. 96. 100. Cro. £1. 164. 13 £d. r. flat. i. c. 9.) 



Some diverfity of opinion .hath been> whether there was a 
^cire/ac^ at the common law before this aft; and the doubt grew 
for want • of diftinguifliing between perfonall adtions, and reall 
a^ons; for true it is, that in perfonall aftions, if the plaintife 
after judgement eiven, or recognifance knowledged> fued out no 
proceiTe of execution within the yeer, he could have no /cire/ac* ; 
bat the plaintife or conufee was driven to his original), which is to 
be intended opon the judgement or recognifance) as in anions of 
debt, writs of annuity, or other perfonall adions, wherein debts or 
damages were recovered, or upon recognifances. 

But in reall adlions, or upon a fine levied, though the demandant 
or conufee fued out no execution within the yeer after the judge- 
• roent given, or fine • levyed, the demandant or conufee of the fine 
after the yeer might have had a /cire fac* for the land &c. 
becaufe he could not have any new original!, either upon the 
judgement or fine, as he might have in the other cafes. Now 
this aft giveth 2i /cire facias in perfonaH aftions in lieu of a new 
originall. 

And in real! aftions, two things are remedied by this aft,* that 
ist firft, the tedious procefTe, which was at the common law, is 
hereby abridged; and fecondly,*the great delays ufed therein are 
ooAed, as views of the land, and other folemnities ufed in reall 
actions. 

And the di(tin£lion abovefaid appeareth (if it be well obferved) 
in our books, and therefore the old rule is hereby verified, ^i bene 
iifiinguiti bene docet* 

And thus much being fpoken for the caufe of the making of this 
aft, let us now perufe the words. 

( 1 ) Siuia de hiis qua recordatafunt,'] Regularly upon this aft, 
zfcirefac* cannot be granted but upofi a record ; but in many 
cafes ?i/cirefac* is granted, partly upon a record, and partly upon 
fuch a fuggeflion, without which no proceeding could be upon the 
record. 

(2) NoH debet fieri froceJfusplacitiper/ummon*iattacbiam€Ht*,eJ/6n\ 
H)ifus terra i et alias fi>lemni fates curia, ^ Here be four things pani- 
cularly named to be oufled, ^viz, proctffe of fummons, procefTc of 
attachment, efToins, view of the land, and then generall words, other 
folemnities of courts. 

(3) m/<^n^*^ The efToin pf the tenant or defendant is not oncly 
reftrained by this aft, but of the price in aid, who is a ftranger to 
the writ, is alfo retrained. 

And the plaintife in ^^fcirefac* ihall not be eflbined, although 
it is his own delay. 

(4) Et alias fiflemnitates curia.] It hath been refolved, that a 
protcftion is within thtfe words, and that it fhould not be allowed 
in Sifiire facias. 

And divers authorities are againft it. , 

Aid, 



Vide devant. ca« 

18. Hil. 13E.*. 
f. 74.b.in libro 
meo. Adjudge, 
al common ley* 
8 £.3.28,29.44. 
21E.3.55. 4o¥. 
3. TO. J-i.3.3,f. 
12. Sir William 
Herberts cafe, 
lib. 6. fol. 88. 
Garnons cafe.- 

19 H. 6. 5. 

20 H. 6. 20. 
F.N.B.265.g, 
Rcgift. 29^,299. 
I. Part of the 
Inftitutes, feft. 
505,506 690. 
18 E. 3. 33, 34. 
Nota didlum 
Wiiby. 21E.4. 

19. b. 

I H. 5. 4. 
* [ 470 ] 



Regula, 



2E.3.7,8.46E. 
3. Scire fac. 1 34, 
16E.3. Ere. 65 1. 
1 5 E. 3. Scire 
fac. 1 1 5. 19 R. 2. 
ibid. 154. 17 £• 
3.36. 21 E. 3. 
1.4. 16. 14 H. 7. 
6,7. Hil.i3E. 
2. fo. 74. b. in 
libro meo le cafe 
del Mr. Hofpi. 
tal de T. 
2H.7. 10& II. 
Hill._i3 E. 2. 
ubi fupra. 
10 E. 3. 30* 
12 H. 6.8. 
21 £.4. 19. 

40 E. 3. 1 8. 47 ^c 

3.3-37H-6-3* 
15 H. 7. 8. 



470 Weftm. feccnd. Gap. 45. 

• 17E. |. 4fi. • Aid, age, and r«ctit (hall be granted in a/cire facias ; for>- 

'* ^ S* S^ bmaUmtis curi^vt properly delays in refpe^l of the folemn judiciall 
37 H.^.'ii. proceedings of courts and thefe words extend not to the right 

of the party to have his age, or to be received, or to have aid of 

another. 
1 3 E. > Scjfc ( 5 ) In finihui, ] Upon a imtfw grant et render o^ an advowibo^ 

fac. iiS. Wfc*. % fart facias fliall be granted, for thi« U a judiciall, and no original! 
^* ^' writ, for de adfuocat* nonfunt nifitrta bremia originalia, 

And though fines be here named, yet recoveries in reall a^ons 

arc within the purview of this aift. 
36 Hw ^. 3a. (6) ^uod nmfit neceffe in po/iemm de ULs fdacitnrej] This branch 

21 E. 4. 23. b. 23 |}m3 (o i)^ under^od, that the tenant or defendant, though he 

be a Granger to the recovery, (hall not plead againft th« recorery 
*SE t.c6. ic ^^y thing that proveUi it erroneous or voidable; but he may plead 
£ 3. i^43.95. ^^^^^ t^t proveth the recovery, void, as that ic was had roroM mm 
10 R. 2. Fauxv judict. Or the like. 

de iccover; aj. « Neither fliall he in %feir$fac^ plead any thing againft the tide 
3 H. 6, 34. b. Qp matter of the recovery, where he may have an sU^ion, and therein 

u R 8. 8. t But the tenant or defendant may plead divers matters after 

1 1. Part o^ the the judgement given, to barre the plkintife of execution, at oat* 
iBftjtotes, S 505. lanrry, or a releafe of anions, &c. 

L 47^ J (7) ^' rionsfit cogmtis, veifnis levai infra annnmt/tnfim hah$4U 

l^a^^ ^ ^^^ //<«rrfltfj«i^.] It hath been ruled that thefe words have relatiMi 
« ^" 3?»a?b7' ^® ^« ^^^ ^ ^« rccognifimcc, and not to the day of payment, and 
siK.Viibi ftt- therefore if a recogniiance be knowledged to pay a fumme a year 
pra. and halfeafter,a^^t>v/iir/ailieth,andno>Crn7ka4^^ 

^oE.2.«(ec ^ But I take that mle to be againft kw, and that nuns c^gmtk 
JI37. 16 E. 2. is as much as ttctnsfidutio eogniiiihis ; for the words hcftatim MnU 
ibid. 138. 16E. ^fq,e de txeatfiMi,Yi}aQh he cannot have beftu-e the day of payment 
TilT^^-^ bepaft. , 

Statham. ^^ & judgement he given in a writ of annuity, the daintifte (hall 

8E.3.44.F.N.B. have execution within the yeare after every day of payment by 
266. c. 267. b. ferifac\ or e/egii, though it be many yeares after the judgemcni; 
and 6) if a man be bound by recognitance in C. 1. to pay it yearly 
at five feverall dayes 20 1. now immediately after the firft day of 
paymoBt he may have an elegit, ^ fieri facias for the aol. and to at 
the focond day pafled, &c. and yet m both thefe cafes there is 
above a yeare after the judgement given or recognifance know- 
lodged* therefore thele words recem fit cognitip (hall reUite to the 
day of payment of the money, which is the effed of the recogni- 
fance, Mid not to the tefte of the recognisance, which is but the 
aflurance for payment of the money. 

And this word recens importeth, when the party may fue for the 
lame, which he cannot doe before the day of payment be paft, but 
this is to be undor ftood, when the feverall dayes of payment are 
contained in the recognirance it fielfe, for if there be a day of pay- 
ment exprefted in the recognifance, and a condition or deleafance 
there of the fame limiting other dayes of payment, there, thefe 
words recens fit cognitio^ ^c' (hall relate to the day of payment ex- 
prefTed in the recognifance', and not to the condition or deieafancc^ 
and if there be no day of payment in the recognifance, then 
thefe words recens cognitio, cfi** doe relate to the tefte of the 
recognifance. 

And 
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And albwt the plamdife cannot have execution within the yeare, 8 E. 3. 44. 
according to the letter of this ftatute, yet if he oome within a yeare 
of the payment, it fufficeth. 

If lani^ begranted and rendred by fine^ and in the fine it be men- 
tioned that W. holdeth the fame for 26 yeares after the terme 
ended, he .(hall have Tifcire facias albeit he could have no writ of 
execation within the yeare ; and fo it is if a reverdon expeftaut 
npoa an eftate for life be graunted by fine, and after tenant for 
life liveth many yeares and dieth, the conufee fhall have a 
fiin facias, and yet could he not have a writ of execution within 
tbe yeare. 

If the demandant or plaintifFe taketh his proces of exectttion 
within the yeare, though it be not ferved within the yeare, yet if 
he continue the fitme* he may have proces of execudon at any time 
after the yeare. 

One that is not party to the record, recognifance, fine, or judge- F.N.B.iS;. d. 
went, as the heire, executor, or adminiftrator, though they be privy, * ^^ 3* *• 
and though it be within the yeare, (hall have no writ of execution, '* ""7» 10. k. 
but are to ^ve %fcin facias to enable tbemielves to the fuit; and 
io likewife of the tenant or defendants part, for the lyteration of 
perfon altereth the procefs; otherwife ic is in cafe of a fiatute 
^ple, or merchant, &c. because the proqes is given by other a6b 
of parliament. 

Bat if a judgement be given in the court of common pleas, and ar AfT. p. 14^ 
within the yeare the judfement is affirmed in a writ of error in the '4 ^- 7* 15- 



kings bench* the alteration of the court worketh no alteration of ^fj^ * fo^ gg^ 

4c proce«» but he may have his writ of execution within the yeaw, Carnont cafe* 

^x^ not be driven to \xi&fcire facias^ though it hath been otherwife 

^Iden, but now the common experience and later refolutions ar« 

to the contrary. 

C8) Et ft forte a majori tempore tranfaSlofaQafmrit ilia recognition 

'^^I finis hvatus, pracipiatur vie* quod Jciref^ciat parti de qua fit 

^'^^rimon^fl^cquareexecutione habere nondebeat.\ Upon thefe words, [47^^} 

J^i^^faciat parti, in 2ifcirefac* upon a recognifance out of the com- 10 E. 3. Scir' 

*>^On pleas, the conufee muft name all the terre-tenants at his ^ac'i2i.39E, 

P^*ill, but in other courts ihe writ is gwerali againft all terre- ^' '^* ^ * ^* 

te»iants. SH.'e. 17. 

"The point of the writ is quare executionem habere non debet, and ai E. 4, 19. 

^ Hcre lbre the tenant fliaU not vowch. 

This ftatute is in the ^rmative, and therefore it reftraineth not j^H. 6. 2. 

^H^ common law, but the partv may waive the benefit of theyr/r^- • 27 H. 6. 2. 

-^*cifl/ given by thi^ aft, and take his originall aftion of debt by the 35 H. 6. 24. 

^onunoo law. V^ JJ- 1' 5« . 

The formes offiirefac*xipoti • recognifances, &c. and likewife ^^ ' u^oE. 

"I^^n f fines and recoveries appeare in our books. 3. Scir' fac* 121. 

> And ftein£[ die words of the fiire fac* be, quare executionem habere 46 B. 3. 29. 

•«* debet, the tenant or defiendatu may plead any thing in barre of " H- 4- *» 3- 

^^ttwuttPrt. as hath been faid before. + 3o E. 3. 25. 

(9> £t fi a4 diem non 'v^erit'.] • The party muft either be ^y. sirWilliatn 

^•^arned, or regularly two mhilt returned, and then by default exe- Herberts c^fe, v 

Cutioii fliall be granted* and how the warning is to be made, it «bi fupra. 

^:ppeiretb in our books. * ' ^ ^ h T*^' 

The courfe of the 'court .of common pleas is, that upon JoH.Vis^a'S* 

•• recovery the plaintiife ihall have execution upon one nihil 7.3.I. 5E.4. i.' 

**tiiraed, 4 H. 7. 7. Li. 5. 

(lo) Eodem Jf-3»- ^ 
^ ' Petiters cafe. 
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(10) Eodem moJo mandetur orMnarh in /ufi ca/u,'] This branch b 
to be thus intended, th2Lt if a /cire facias be brought upon a recog- 
nifance, or upon a judgement in a writ of annuity, and the fheritte 
return that the defendant is clericus et beneficiatus nullum baberts 
laicum feodum, l5c. the' plaintiffe ihall have a writ to the bifhop of 
the fame diocefle to name the defendant, and upon warning, or 
two nibils returned, and default made, or if he appearcth, and (hew 
no matter, wherefore execution fhould not be graunted, then a 
writ (hall be awarded to the bi(hop to levy execution de bonis eccle^ 

fiafticis. 

(11) Obfer*vafur nibilcminus quod fufradi8u eft de medio, qui per 
lRcgift.judic' recognitionem aut judicium obligatus eft ad acquietand* ,"] This claufe 
fol. 22. 26. ^^g added in major em rei cautelam, that the provifion before made 
W. 2. cap. 9. at this parliament cap. 9. in cafe that in a writ of mefnc, pofiquam 

medius venerit in curiam et cogno^verit, quod acquietare debet tenentem 

fuum, 'vel adjudicetur adacquietandumyfi poft hujufmodi cognitionem aut 

judicium querimonia per'veniat, quod medius non acquietavit tenentem 

fuum^ tunc exeat brtve dejudicio, quod vie'' diftringat mediutn ad ac- 

quiet andum tenentem: whereupon fore-judger is given; now if the 

plaintiffe in the writ of mefne (hould onely take \^ffcire facias » 

then no fore-judger (hould follow thereupon, therefore this claufe 

was added, that the former general! words of this K<Ei,five alia qua^ 

cunque irrotulata, l3c. (hould not take away the benefit of the former 

aft concerning the fore-judger in a writ of mefne, but, as hath, 

been faid, this aft being in the affirmative taketh not away n«ither 

the common law, nor the benefit of the former aft concerning the 

faid fore-judger; for the plaintiffe may take advantage either of 

the one or other, at his eleftion; wherein it is to be obferved that 

an aft of parliament cannot be made too plaine: but note the fore- 

14^.3. mefne 9. judger is given, onely againft him that made the acknowledgement, 

46 E. 3. 31. fee Qx againft whom judgement was giver, and not againft his heire, 

^th**^mattefr ^nd therefore this aft is an addition declarative to the former, fviz^ 

that kfci^fac^ may in thofe cafes lie againft the heire. 



[473] CAP. XLVL 

r^VM injiatuto ediu apud Mertort^ TU HERE AS in a ftatute made it 
concejfum fuerit^ quod domini vaf- Merton, it was granted that 

torum, bofcorunty ft pafturarum appru' lords of waftes, woods, and paftiires, 

are fe pojftnt (i) de vajiisj bofcis^ et might approve the faid wafles^ woods, 

pqfturis illis^ non objlante contradict and paftures, notwithftanding the 

tione tenentium fuorum, dummodo te» contradi6lion of their tenants, fo that 

nentes ipfi haberent fufficientem pajlu' the tenants had fufficient pafture to 

ram ad tenetnenta Juoy cum libero i«- their tenements with free egrefs and 

grejjii et egrejju ad eadem. Et pro eo regrefs to the fame: and forafmuch 

quod nulla fiebat mentio inter vicinum as no mention was made between 

et vicinum^ multi domini vaftorum^ bof- neighbours and neighbours, many 

corumy it pafturarum hucujque impe^ lords of vraftes, woods, and paftures^* 

diti extiterint per ccntradiSftonem vi^ have been hindered heretofore by the 

cinerum[2)fufficUnt€mpaJiuraTn'ha-' coutradidiion of neighbours having 

hhtiumn fufficient. 
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hmiium, Et quia forlnfeci ienentes 
non habent majus jus communicandi in 
hofcs^ vafto^ aiit pajiur' alicujus domi- 
m^quamproprii tenenUs ipfius domini: 
Jlatutum eft de cceteroy quodjiatutum a-^ 
pudMerton provifum inter dominum et 
tenentesfuos^f locum habeat de cater in* 
ier domnos vajiorum^ bofcorum^et paf- 
turarum et vicinos (3), it a quod do7ni^ 
ni hujujmodi vaftorum^ bofcorum^ et 
pafiwr falvafufficienti pajiura bomini^ 
husfuis et vicinis^ appruare ftbi pojjint 
de refiduo, Et hoc obfervetur de his 
qui clamant pqftur* tanquam pertinen- 
iem ad tenement am fuum. Sedji qitis 
clamat communiam pajiur* per fpeciale 
feoffamentum^ vel concejjionem ad cer^ 
tumnumerum averiorum^ vel alio mo- 
do (4), quam de jure communi habere 
diheret^ cum conventio legi deroget, ha^ 
htaXJuum recuperarcy quale habere de- 
hret per formam conc^jJionisfibifaSiam 
Occajione molendini yentriiici^ berca^ 
r/<f (6), vaccaria (7), necejjarii (8J, 
^ugmmtationis cur\ aut iurtilagii de 
catero non graveiur quis per ajjifam 
(S) «w<^ dijfeifinade cojnmuniapaJlur\ 
£tcum contingat aliquando^ quod ali^ 
quis jus habens appruare^ foj/atum aut 
ffpm levaverity et aliqui no(3antj vel 
alio tali tempore qno non £redant fac- 
tum eorum fciri^ fojfatum aut fepem 
profiraverint (9), necfciri poterit per 
VirediSfum ajjija^ aut jurat iv^ qui fof- 
fatum aut fepem proftraverint^ nee ve- 
*int homines de villatis vicinis indie- 
tare [10) de hujufmodi fa^o culpabilesy 
diftringantur propinqua villaia circum 
^jacentesy levare fojfatum aut fepc?ny 
ad ccjlum proprium^ et dam- 
[ 474 ] »^ reftituere ( 1 1 ). Et cum 
aliqui s jus non habens com- 
ffiunicandi ufurpct communiam (12) 
ttmpoh quo haredes infra tetatem ex- 
titerinty vel uxores fub poteftate viro- 
rumfuorum exiftentes'y vel paJlura fit 
* ta manu tenentium in dotem^ per legem 
Angliity vel aliter ad terminum vit^y 
vel annorum, vel per feodum talliatum^ 
etpn/iura ilia din fuerint ufi\ multi 
11. Ikst. funt 
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fufHcIent pafture: and becaufe foreign 
tenants have no more right to com- 
mon in the waftes, woods, or paftures 
of any lord than the lord's own te- 
nants; it is ordained, that the ftatute 
of Morton, providedbetweeri the lord 
and his tenants, from henceforth fhall 
hold place between lords of waftes, 
v/oods, and paftures, and their neigh- 
bours, faving fufficient pafture to 
their tenants and neighbours, fo that 
the lords of fuch waftes, woods, and 
paftures, may make approvement of 
the refidue. And this ftiall be. ob- 
ferved for fuch as claim pafture as ap- 
purtenant to their tenements. But 
if any do claim common by fpecial 
feoffment or grant for a certain num- 
ber of beafts, pr otherwife which he 
ought to have of cpmmon right, 
whereas covenant barreth the law, 
he flhall have luch recovery as he 
ought to have had by form of the 
grant made unto him. By occafion 
of a windmill, ftieepcote, deyry, in- 
larging of a court neceffary,or courte- 
lage, from henceforth no man fhall 
be grieved by affife of novel difleifin 
for common of pafture. And where 
fometime it chanceth, that one hav- 
ing right to approve, doth then levy 
a dyke or an hedge, and fome bjr 
night, or at another feafon, when they 
fuppofe not to be efpied, do overthrow 
the hedge or dyke, and it cannot be 
known by verdiil of the affife or jury, 
who did overthrow the \\tA<^^ or dyke, 
and men of the towns near will not 
indi(5l fuch as be guilty of the fa<9r. 
The towns near adjoyning fliall be 
di ft rained to levy the hedge or dyke^ 
at their own coft, and to yield da- 
mages. And where one, having no 
right to common, ufurpeth conimon 
what time an heir is within age, or a 
wpman is covert, or whilft the pafture 
js in the hands of tenants in dower, 
by the cour^efy, or otherwife for term 
of life, or years, or in fee*<ail, and 
have long time ' ufed the pafture, 
3 G ' many 
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funt in opinione quod hitjufnwdi paftura many hold opinion, that fuch pa{ 

debent diet pertinere ad libemm terC^ ought to be faid to belong tc 

// quod hujufmodi pojfeffbri competere freehold, and that the pofTeflor < 

d^het aSfio per breve nov. dijjeif. ft ab to have adion by a writ of novo 

hujufmodi pafiur* deforceantur : fed de feifm, if he be deforced of fuch 

cater tenendum ejfy quod habentes hu- ture ; but from henceforth this 

jufmodi ingreffum a tempore quo currit be holden, that fuch as have e 

breve mortis antecejforis ( 1 3)> 7? antea within the time that an aflife oi r 

communiamnon habuerunt'inon habeant daunceftor hath lien> if they ha 

recuperare per breve no. diff. fi fue- common before, fhall have no ; 

rint deforciati. very by a writ of novel diileif 

they be deforced. 

- (i Roll 365. 20 H. 3. c. 4. XI Rep. 74. 4 Rep. 38, 13 H. 7. f. 13. Dyer, 47. 316. 339 
Car. 281. 440. 580. Enforced by 3 & 4 Ed, 6. c. 3. 7 H. 4. f. 38. Skinner, 93. By 6 Geor, i. 
fed. X. the remedy of the a£t is extended to the deitroyers of trees, &c. by night or da] 
I ^utw. 141. 156. 1 Geo. I. flat. 2. c. 48.) 

( I ) Cum inflatuto edito apud Merton, conctfjum fuerit^ quod a 

*va/iorum, bo/cor um, et pafturarum appruarefe pojjint^ &c.] Here 

flatute of Merton recited, and becaufe in that aft no mentioi 

made between neighbour and neighbour, the doubt was, wfe 

that flatute extended onely between lord and tenant, and t 

fore many lords of waftes, woods, and pafturcs have been letl 

make approvement . by the contradiflion of neighbours, tt 

they had fufiicicnt paHure; for remedy whereof this ftatuD 

made. 

t6H, 3. Com- {2) Ptr contradi^lonejn 'vicinorum,'\ Note it is not faid thj 

mon 26. lord could not improve againll: a neighbour, but that the lords 

12 H. 3. ibid. 25. letted by the contradidion of the neighbours; for by the cor 

law the lord might improve againft any that had common a] 

dant, but not agaioil a commoner by grant. 

(3 ) Statutum eft de ctctero, quodftatutum apud Merton pro*vifim 

dominosy et tenentes fucs, locutn hab/at de c.-etero inter dom'uios <vaji 

l^c. et *vkino5,'] This branch is from the making of this aft a 

pofition of the ftatute of Merton, fo as now the ftatute of Mertoi 

extend inter 'vicinum et njicinum^ but though it be an aft of expc 

of a former aft, yet this ex pofition (liall take effeft but de eaten 

is, from the making of this aft of expofition. And the reafo 

this aft had a retrotpeft to the flatute of Merton was, quiafo, 

ienentes non hahent majus jus communicandi in bofcoy 'vafto, aut pi 

alicujus domini, quam proprii tencnies ipftus domini, 

Brit. f. 144. 147. ■ Victnus is properly qui una in codetn 'uico eft, but here it is 

x8 AIT. PI. 4. for a neighbour, though he dwell in another town, fo the-i 

•ijs E. 3. 43. ^^^ commons be adjoyning together ; and if the lord hatn coi 

32 H* \\ Dier 1" ^^^ tenants ground, the tenant may improve within this a< 

47. b. 14 Eiir. there the lord is in this cafe 'vimtus, 

Dicr 13. i6. Ad ajjifas capt* apud Penreth in conC Cumbria, coram Robt 

Hereford etfociis/uis, k^c, die Veneris in craft* in^cntionisfanBa 1 
an* regis Ed. I. 30. Which record we have feen. In an 
brought by John of Rowbery, and Ifabel his wife, againfl ^ 
of Multon, and others, of 20 acres of pafture and wood : 
the cafe appeareth by the ycrdift of the recognitors of 

8 
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Note this pre- 
fcription. 
Vide 3 E. 3. 3« 
8 E. 3. 37. 
46E. 3. I3.il3- 
Siimilia. 



> Nota hoc. 



^od pradi^'* Matild, ^ Jimiliter omnes antecefs^fui domtni de GilU- 
fianda tempore quo JVaren* de GilUJland de*venit ad manus antec fuorum 
n/i/unt bujufinodi libertate, quod nullus libere tenens infra haron* illatn, 
fe appruire pojfet de njaftofuoyfine licentia, iff voluntate prad* Mat tidy 
y antecefs* fuorum^ nee aliquis temporibus retroa^is in aliquo de 'vajio 
fe appruia-vit nifi fatisfecerit prad* Matild, Jku jantecefs^ fuis\ ^ qua- 
fitifi pra:d^ Matild haheat communiam in ten* de quo, l^c, dicunt quod 
ficratione maneriijui de Cuquynfyngton, quod qui de?n maner^ diftata ten* 
circit* per unam leucam ; queejitiji prad* Matild habeat fufficientem com* 
vmniam extra ten* prad* cum libera ingre£'u 13 egrejju, dicunt quod fia^ 
dies datus eft eis de audo*judo*/uo apud PVeJlm\ a die Sandi Michaelis 
in X'u. dies, iffc* JPofiea a die San£Ii Hilar* in x%)* dies, anno regni 
domini regis nunc 'vicefimo venerunt prad* Walterus, ^ Ifab* per attor^ 
flatum ipjius J/ab\ 13 fimiliter prad* Matild per balivum fuum, et petunt 
recordum, i3c, Et quia conjun3um eft per afftfam iftam, quod a tempore 
^uo War en* prmd* de'venit injeifinaprad* Matild, ipfiant£c^ ^ Jimiliter 
jpfa Matild tali libertate ufi funt, quod nullus libere tenens infra baro" 
mam illam,fe pofj^t appruiar* de 'vaftofuojtne licent*i i3 <voluntate pree^ 
Matild, 13 antecefs* fuorum, nee aliquis temppribus retroaiHs in aliquo de 
maftofe appruia'vit nifi prius fatisfecerit prad* Matild, feu fids ante* 
cefforibusn Et ten* quod necpro'vifio de Merton*, nee ftatut* domini regis 
punc de appruiament* fad*,feufaciend* i3c, non operat* in cafu pro^ 
poftto, cum illud de Merton* habe^ locum inter dominium appruiant*, et 
tenentem communiam clamantem* Et ftatutum regis nunc inter *vicinum 
ftppruiantem, et vicinum communiam clamantem, et hoc de communia 
fertin* ad liberum ten*, et cafus propofitus eft inter dofninam comm* da- 
pumtem, et tenent* appruiantem, et • hoc de communia non pertinente 
4ul ten*, imo ufitata in baron* prad* per prad* Matild, 13 anteceffores 
Jiios raiione dominii fui in eadem baronia, a tempore prad*, Confid* 
eft quod prad* Matild, 13 alii indejhe die. Et quod prad* Walterus, 
i3 Ifab* nihil capiant per a(Jifam,fetfint in mifericordia pro falfo clamor* <, 
I3c. 

This judgement, being given in the fame kings time that the 
faid ftatute of W. 2. was made, both in refpeJl of the faid prefcrip- 
tion, together with the common referved at the time of the creation 
of the tenancie, as by the record it appeareth, flandeth well with 
the books of 18 E. 3. and 18 AfT. for there was no fuch prefcription; 
and there it is holden, that if the lord had the common by referva- 
tion at the time of the firil feoffment, then no approvement could 
be made by his tenant again ft him : and note the quality of the 
common mentioned in the judgement. 

(4) Et hoc obfer*vetur de biis qui clamant pafturam tanquam perti^ 
nentem ad tenement um fuum, Sedft quis clam at communiam paftura 
perfpeciaU feoffamentum, 'vel concefjionem ad certum numeru averiorii, 
*oel alio modo, &c.] So here it is to be obferved, that neither this 
ilatute, nor the flatute of Merton doth extend to any common, but 
to common appendant, or appurtenant to his tenement, and not to 
a common in groffe to a certain number. 

(5) Occafione molendini *ventritici, bercaria, nj ace aria, neceffarii, 
augmntationis curia, out curtilagii de catero non^ravetur quis per 
aj/ifam, &c.] Here be five kinds of improvements exprcfTed, that 
both between lord and tenant, and neighbour and neighbour, may 
be done without leaving fufficient common to them that have it (any 
thing either herein, or in the ftatute of Merton to the contrary 
BOCwithftanding) and thefe ^\t are put but for examples; for the 7 H,4. ^8. 
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lord may ercft a houfe for the dwelling of a beaft keeper for the 
fafe cuftody of the beads afweil of the lord, as of the commoners 
dcpafturing there in that foil ; and yet it is not within the letter ctf 
this law. 

(6) Bercari^e,] Bercaria fignifieth a (heep- houfe, and is de- 
rived from from the French word hergerie, which alfo fignifieth a 
iheep- houfe; and by turning g into c, the legall word is made 
hercaria, and fb it is taken in this adl: iii Domefday it is calledi 
ierquarium; it fignifieth alfo a tanne- houfe, derived of the Saxon 
word Sere. For this, fee the firft part of the Inflitutes, fe^ ^. 
verio bercaria, 

(7) Faccari^r,] Vaccetriais derived ^ «i?tffrtf, and fignifieth ^^f- 
hulum *vaccarum, a cow-houfe, as vaccheria doth in Italian. 

Flcta betwccne bercaria and ^vaccarite^ hath dayery^\ this 
word I finde not in the printed books, but in ancient manu-r 
fcripts, and it figniiieth a dayery or milk- houfe; in Latine, 
la£larium, 

{%) NeceffariiJ] Is to be apply ed to curtilagii, both in congruitjr 
and by our books, and neceffary (hall not be taken according to 
the quantity of the free-hold he hath there, but according to his 
perfon, eftate or degree, and for his neceffary dwelling and 
abode; for if he hath no free-hold there in that town, but his 
houfe onely, yet may he make a neceflary inlargement of hi^ 
curtilage. 

(9) Et cum coniingat aliquando, quod aliqmsjus hahens appruar§^ 
faffatumautfepem le<ua<veritt et aliqui noSianter^ *uel alio tali tempore quq 

ntm credant faSum eorum fciri,foffatum aut fepem proftraverint, &c.] 
Forafmuch as the lord, (as hath been faid in the expofition upon 
the flatute of Merton) ought to divide the parts improved, by thcj 
hedge, ditch, or other defence : now this branch provideth, that if 
perK>ns unknown, either in the night or ptherwife, fo fecretly prof- 
trate the ditches, hedges, or other fences, as the lord cannot know 
againfl whom to bring his aifife or other adion ; and the men of the 
towns next adjoyning thereunto round about do not indidl the mifV 
doers of the fa6^, thofe nt^t towns round about (liall be diflrained 
to make the hedge or ditch at their own cod, and yeeld damages to 
the lord ; fed certe opus eft interprets 

(10) Indit^are.] That is, to indidt.them at the kings fuit, either 
of a ryot, force, or trefpafTe: but here it is demanded, what time 
have the next towns round about adjoyning to indid the mifdoers. 

See the firft part feeing here is no time appointed ? and the anfwer is, that feeing 

fea. 6q?^*'*^^^^* "° ^^^^ ^* appointed, the law doth appoint (as in many cafes it 

9' doth) a yeer and a day for the indifting of the mifdoers ; and 

by the indidment, the lord fhall know againd whom to bring 

his adion. 

(11) Diftringantur propinqua *villata circum adjacentes le<vart 
fr£atu aut fepem, ad coftu proprjum, et damna reftituereJ] For, 'viciui 

'vicinorum fa^a prafumutttur fcire : if the bordering towns do not 
within a yeer and a day indift the mifdoers, then ftiall the lord or 
other party grieved bring his adion upon this branch againfl the 
towns bordering round about the town wherein the fad was done, 
and judgement fhall be given, that they fhall at their proper cods 
inake the ditch or hedge, &c. and yeeld damages; and after judgc- 
saent giveii, they fhall be diflrained to make the hedge or ditch, &c. 

and 
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^d {q it was hdden in the ilar*chamber^ Hilar. 14 Jac. in Sir Wil-^ 
iiam Mallories dafe. 

At the parliament holden the eight day of O£lober in 13 E. i. 
^t Wincheller, remedy it given to the party robbed, upon hue and 
^ry, (if the men of the hundred where the robbery was done, take 
3not the offender) againft the men of that hundred : and there is 
^peciall proviiion made, that the country fhall have no longer fpace 
"^hcn forty dayes, &c. which prevented the time limited by the 
^aw. 

(12) Et cum aliquisjtu non hahens communicandi ufurpet commu^ 
^oiam, &c.] This branch is in affirmance of the common law, for 
»io man can have either common appendant or in grofle by pre- 
scription, but by ufage time out of minde, which is well expounded 
^y Littleton, feftlon 170. 

And here is to be obferved, that ufurpations of commons in the 
^mes of infants, feme coverts, tenant in dower, tenant by the cour- 
"^e&e, or otherwife for life or yeers, or tenant in tail, (hall not binde, 
though there be long pofleffion. 

{13) A t€mpore brevis morth aniecefforis.^ That is, a coronatione 
^eps H. 3. which was in the firft yeer of his raign, and between the 
^:oronation of H. 3. and this aft, there was about 69 yeers, but yet 
«hat poffeflion by that time, as here it appeareth, maketh no title in 
3aw to the common, if the commencement thereof can be fheived 
Jince the time of the raign of R. i . but the faid long poffeflion 
"is great evidence, and a ftrong prefumption of the right of the 
common, zxL^ftabitur prafumptiom, donee prohetur in contrarium* 
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pROnSUM efl^ quod aqua de 

Humbre^ Oufe^ Trent ^ Doue^ Arre^ 

^erewenU Wharff. Nidd^ Yore^ Swale^ 

Tefe^ Tyne^ Eden^ et ormies alia aqua 

W« regno in quibus falmones capiuntur^ 

^^on^jitur in defenfo ( l ), quo ad falmones 

-^apUndoSy a ale nativitatis beata AAa- 

^a (2), ujque ad diem San^i Marti- 

^ (3). £t Jimi liter quod falmunculi 

X4 ) von capiantury nee dejiruantur per 

^aretioj nee per alia ingenia ad Jlagna 

-^lolendinorum^ a medio Aprilis uJque ad 

--^mativitatemfanSfi Johari, Baptijla ( 5 j. 

-^t in partlbus ubl hujufmodi riparia 

^^uerint (6), ajjignentur confervatores 

48) ijiiusjiaiuti (7), qui ad hoc jura- 

* ( l^)f^ius vlde^t et inquirant {()) 

W/ hujufmjdi tranfgrejjione^ et in prima 

^ranjgr^ puniantur per combujllonem 

^etium (ii)jet ingenlorumfuoru?n* Et 



T T is provided, that the wateris of 
•*• Humber, Owfe, Trent, Done, 
Arre, Derewent, Wherfe, Nid, Yore, 
Swale, Tefe, Tine, Eden, and all 
other waters (wherein falmons be 
taken) fhall be in defence for taking 
falmons from the nativity of our lady 
unto St. Martin's day ; and that like- 
wife young falmons mall not be t^Jcen 
nor deflroyed by nets, nor by other 
engines at mil pools, from the iij-dft 
of April unto the nativity of St. John 
Baptift. And in places whereas 
frefli waters be, there fliall be'affigneA 
overfeers of this ftatute, which beiftg 
fworn, fhall oftentimes fee and inquire 
of the offenders; and for the tirfl 
trefpafs, they fhall be puniffced by 
burning o( their nets and engines; 
and for the fecond tinae, they lb<.U 
3 G 3 hay* 
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Ji iterate dellquerint^ punianiur per have imprifonmcnt for a quarter of a 

prtfonam quartern anm, Et ft tertio year ; and for the third trefpafs, they 

deliquerinty puniantur per prijonam fhall be imprifoned a whole year^ 

unius annu Etfic multipUcata tranf" and as their trefpafs increafeth> ft>fhau- 

grejjioney crefcat poena injiiSiio ( 12). the punifliment. 

(13 R. 2. flat. I. c. 19. 17 R. 2. c. 9. 22 Ed. 4. c. 2. 23 H. 8. c. 18. 25 H: 8. c. 7. 1 El. c. 17V 
% Jac. I. c. 12. 30 Car. 2. iUc. i. c. 9. 4 & 5 W. &: M. c. 23. 4 Ann. c» 21. 9 Ann. c. 26. i Ceo. 
2. flat. 2. c. 18.) 

Before the making of this aft, fiifhermen for a little lucre did very- 
much harm, and deftroy theincreafe of falmons by filhing for then** 
in unfeafonablc times, which were between the beginning of Sep- 
tember, and about the midft of November; and likewife for young 
falmons,. or falmon peals, between the midft of April, and to* 
wards the end of J.une: againft both which, provifion is made \yf * 
this aft. 
17 R. 2. cap. 9. Herein the Thames, Thamejis nohih illud flumen \s not named, 
W.2.c.4i.ii. 2. and it was holden, that the generall words extended not to infe- 
46. the B. of j.'Qyj. riyers and therefore the Thames is added by another aft in 
^^'•"^^- the firft place. 

( 1 ) Ponantur in defen/o,\ That isi that by this aft it is prohibited 
that falmons, or yong falmons (hall be taken between the timea 
mentioned in this aft. 

(2) A die nati<vitatis beat a Mariit,"] Which is on the eight day* 
of September. 

(3) Vfque ad diem San^i Martini.] A^hich is the eleventh day 
of November. 

And note, that the day of Saint Martin, and the feaft of Saint 

Martin is all one, and the feaft in legall underftanding beginneth 

and endeth with the da y> 

13 R.4. ca. 19, (4) Saimuncuii.] Tiut is, yong fa]mons> or falmon peals, or fal- 

,17 R. 2. ca. 9, jj^QQ fmelts; for fo this aft is expounded by another ftatute: tKey 

are alfo called falmon fews, or falmon iflues. 

(5) Wq^ nati'vitatem San£ii Johannis Baptift/e,] This is not 
taken literally for the nativity of Saint John Baptift, for that is long 
iince paft; but it is taken according to the intention of the makers, 
untill the day or feafl of his nativity. 

And fuch conftruftion ihall be made of covenants, or bonds to^ 
pay money, or doe any aft ; for example, at the annunciatioa 
of our lady, it fhall be taken for the feaft of the annunciation, as 
here the nativity, &c. is taken for the day of the nativity. 

(d) Vbi riparia fmrintJ\ i^/^^wvV is a word derived from r/^/z>^ 
and here it figniiieth the water, or river running between- 
the banks, be it frelh or fait; and thereupon riparius is taken for a 
fiiherman. 
Aegift.ia^.iaS- (?) AJJignenttir confervatvres ijiius ftatutiJ\ And this affignation- 
'64. i38,S8,&c. inuft be by commiffion under the great feaU and fuch a conunifiion^ 
F.N.B.iir, \ could not have been made without warrant by authority of parlia- 
38 E^rca^\!^4. '^^^^J ^^ legall commiflions have their due' forms, afwell as ori. 
Star. I. Rot- ginall writs, and none can be newly framed without aft of parlia- 
.Parlhro. 5 H.4. ment, how necefiary foever they feem to be : asin this cafe it was 
jiu. 36. 2 H.4, neceflary that fuch a commiffion ftiould be granted for prefcrvation.' 
^^^^Dicr'i EU ^^ falmons and of their yong, and for avoiding of the deftiiiftion of 
Scrog« cafe* 
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the fame, being viftaall of great and precious account; and what is 

more necefiary then increale of vidluall? yet could it not be newly 

raifed without aft of parliament; but commiflions of new inquiries, 

&c. and of new invention, have been condemned by authority of [ 479 J 

parliament, and by the common law. 

(8) Con/er'uatores,'] See this word before, cap. 43. 

(9) ^mad hoc juratifapias 'videant, et inquirant^'\ Execution of 
the law is the life of the law,, and therefore here is provifion made 
for the continuall,due, and fpeedy execution of the law. 

(10) Jurati.] A new oath cannot be impofed upon any Stat, de 20 E. 3* 
judge, commilConer, or any other fubjeft without authority of 4H. 4.C. 18. 
parliament, as here it was; but the giving of every oath muft be i-E.^.ca. 2! 
warranted by acl of parliament, or by the common law time out of j R.3.C.6! 5R. 
ininde. 2.c. 13. 32H.'s. 

The oath of the counfellors, judges, (herifFes, under-iherifes, ca.46. 21H.8. 

tfcheators, attorneys, maiors, and bailifes are eftabliftied by adt of l'^l\}^^'^'^^* 

i. ^ * ' ' io Jtuz. ca. 4. 

parliament. 43Er,z.ca. 12. 

(11) £t i ft prima traiifgre[]ione puni^tur, per comhuftionem retium.'\ Stat, de 20E. 3. 
This ought to be by indittmeut at the fuit of the king, and the ubi fupra. 
panKhment cannot be infliftsd upon the delinquent before upon 

iue conviction, fecundum legem et confuetudinetn Anglia^ judgement 
be given. ^ 

And, as hatk been faid in the like cafe, he cannot be punifhed for SccW.a. ca.44. 
the fecond offence, before he be adjudged for the firll, and that 
fecond offence muft be committed after the judgement givein for 
the firft; nor for the third, before he be adjudged for the fecond, 
and that third muft be committed after the judgement for the 
fecond; for quod nonapparet non efi, et non apparet judicialiter in ijio 
<afu ante judicium. 

(12) Multiplicata tranfgrejfione^ ere/cat poena injli^io,'] This is a ReguUm 
maxime of the law, agreeing with thofe other, 

Ex/requenti deliSlo augctur pcvna : •* ReguUm 

Crefcente malitia ere/cere debet l^ poena. 



CAP. XLVIII. 

T)E VI fu terra ordinatum ejl ei Jia^ pOR view of land It is ordained 

tutum^ quod de catero non conce-^ and provided, that from hence - 

datur vifus^ H'Ji in caju quando vlfus forth vievir {hall not be granted bat 

ifl necejpirius ( I ) : ficut ft aliquis in cafe when view of land is -necef- 

amittat tenementum per defaltam : et. fary : as if one lofe land by default, 

ille qui amifit fufcitet aliud breve ad and he that lofeth, moveth a writ to 

petendum idem tene.mnf (3). Et in demand the fame land. And in cafe 

cafu quando aliquis per exceptionem when one by an exception dilatory 

dilatoriam (?) cajjat breve poji v\jum. abateth a writ after the view of the 

Urra (4), ficut per non tenuram^ vel land, as by non-tenure, or mifnaming 

male nominando villam,^ v:l hujufmodi of the town, or fuch like, if he pur- 

{5)9 fi fufcitet aliud brevty in hoc cafu chafe another writ, in this cafe, and 

St in fuperiori {b)' de ceetero non con- in the cafe before mentioned, from 

itdatur vifui^ dummodo v.f:m habuerit henceforth the view fball not be 

;•/; 3 G 4. granted. 
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in prioribus lrevibus% In brevi de 
dote cum petatur dos de tenemento^ quod 
k)ir uxbris alienavit tenenti aut ejus 
antecejfori (7), cum ignorare von de j 
heat tenensj quale ten^ vir uxor is alie- 
navit* (^i)JSbij vel antecejfori fuo li- 
cet vir non obiit feifttusy nihihminus 
tenenti de cetero non erit vifus conce- 
' dindus. In brevi etiam de ingrejjii 
cajfato per hoc (9) quod pet ens nomi-- 
navit male ingrejfumy ft petens fufcitet 
atiud breve de alio ingrejpi^ Ji tenens 
in priori brevi vi/um habuerii^ in je* 
iund^ non habebit. In omnibus etiam 
brevi bus per quie ten^ petunt { 1 1 ) ra- 
iione dimijftonis (i^)y quam petens 
vel ejus antecejfor fecit tenenti^ et non 
ejus antucejfori^ ficut quod ei dimifty 
dum fuit infra atatem^ non compos 
mentis (10), in pri[ona (13), et conft^ 
milibus (12), non jaceat de catero vi* 
fus^fedft dimiJfwfaSiafuerit antec^ffori 
jaceat vifus Jicut prius. 



granted, if he had view in the firft 
writs. In a writ of dower, where 
the dower in demand is of land that 
the hufband aliened to the tenant or 
his anceftors, where the tenant ought 
not to be ignorant what land the huf- 
band did aliene to him or his anceftor, 
though the hufband died not feifed^ 
yet from henceforth view (hall not 
be granted to the tenant. In a writ 
of entre alfo, that is abated becaufe 
the demandant raifnamed the entre, 
if the demandant purchafe another 
writ of entre, if the tenant had view 
in the firft writ, he fliall not have it in 
. the fecond. In all writs alfo where 
lands be demanded bv reafon of a leafe 
made by the demandant, or his ancef- 
tor, unto the tenant, and not to his 
anceftor, as that which he leafed to 
him, being within age, not whole of 
mind, being in prifon, and fuch like, 
view (hall not be granted hereafter; 
but if the demife were nuide to hisi 
anceftor, the view (hall lie as it hath 
done before. 



Glanr. K. «. ea. i. (Fitz. View* 50, 5:. 57. 129. liS. Fitz. View, i, 2. 5. «4- 4i' 49* ^9- 102, 
118,119. loH. 7. f.S.) 



JE.3.55. 3^^« 
31. 39^.3.38- 
& ig, 46E. 3. 
16,17. 2xH.6. 
42. 3 E. 3. View 
135. X2£. 3. 
3b;d,79. J3^-3' 
ibiiLSi. 24IE.3. 
ibid. 95. Z2£. 3. 
9. 29 E. 3.46. 
21 H. 6.42. 



7 ^- 3- 35« 
41 E. 3. 8. 3c, 
44 B. 3.43. 
46 E. 3. 34. 

.50 K. 3. 25. 



(1) De 'vifu terra ordinatum eft etftatut\ quod de cetera non eonct- 
datur <vi/uSf nifi in cafu quando *vijus ^ necefat'ius,'\ There be divcrj| 
books in law, wherein this maxime is cited. 

(2) Per exceptionem dtlatoriam.] The writ muft be abated by ex- 
ception, and therefore if the demandant be nonfuit,thc tenant ihall 
have the view again. 

If the writ doth abate by conufans of the demandant, and not by 
the plea and exception of the defendant, the tenant (hall have the 
view in the new writ. '^ ^ 

If the tenant hath the view, and the demandant difcontinue his 
fuit, in a new aftion the tenaftt (hall have the view. 

(3) Sicut Ji aliquis amtttat tenementum pisr defaltam: et tile qui 
amjitfujcitet aliud breve ad feiendum idem ten\'] This branch is not 
to be undcrftood according to the letter, for if one lofc by default 
in an affife, and the tenant bring a writ of right of the fame lands 
againft the rccoveror, he fiiall have the view; but this branch is to 
be underftood of a qucdei deforceat upon the recovery by default, which 
writ is grounded upon the former record, fo as the tenant hath 
fufEcient notice thereby; and therefore neither party privie nor 
cftranger fliall have view in this writ : but othcrwifc it is in the 
former cafe of the writ of right, for that is not grounded upon the 
record. 
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(4) Et in cafu quando aliquis per exceptionem dilatonam caffat hren)t 
poft'vifum terr^e.] Here be two examples fet down of dilatorie pleas 
in particular that is to fay, non.tenure, and mifnaming of the town 
where the lands do lye, both which exceptions do rife upon the 
view. 

A praecipe is brought againft a feme, who abateth the writ for 
mifnaming of the town, the wife taketh hufband, in a new writ 
againft hu&and and wife they ftiall have the view; for albeit it be 
the ad of the wife to take hufband, yet for that the hufband was not 
party to the iirft writ, they fhall have the view in the fecond. 

(5) Fel huju/modi,'] Thefe generall words, or the like, are thus 
to be expounded, that the writ muft abate for fuch a plea dilatory, 
as doth rife upon the view, as the two particular examples of non- 
tenure, and mifnaming ,of the towne doe ; but when the writ abate 
for fome dilatories which rife not upon the view, then in a new- 
writ the view (hall be graunted; as where the writ is abated for 
joyntenancy, and the new writ is brought againft them both thty 
Iball have the view, becaufe in the new writ another perfon is joy fl- 
ed; and fo it is if any more or lefTe land be contained in the new 
writ: but if the firft writ after the view abated for default of forme, 
or for falfe Latin, or by taking of hufband,. in a new writ the tenant 
fliall have the view againe, for thefe cafes are not within this word 
bujufmodi'y for they rife not upon the view, as the two examples 
herein exprefled doe. 

And beiides the firft was no fufHcieht writ, and an infufficient 
writ and no wnx. is all one ; fo it is if one of the tenants after the 
view dieth, in a new writ the furviving tenant ftiall have the view 
againe, albeit the feme came in as a femefole by receit, and the 
hufband died, for this did not rife upon the view, but by the ad 
of God. 

But if the firft writ were brought in K. and the tenant plead 
that part of the lands extend in L. in a new writ for the lands 
in K. and L. though a new town be added, yet becaufe the new 
town was added by force of the plea of the tenant himfelfe, he was 
oufted of the view. 

It is not rcquii^cd by this ad that the fecond writ ftiould be 
brought frefhly by Joorners accounts, though it be fo pleaded in 
many books. 

(6) In hoc cafuet in fuperiori.'\ This branch extendeth not to 
the claufe of the recovery by default, for in the quod ei deforceat, 
the writ being grounded diredly upon the former record, wherein 
the tenant in the quod ei deforceat recovered in the former writ, he 
hath fttfficient notice thereof, and therefore, as hath been faid, ftiall 
not have the view. 

And therefore thefe words \tn hoc ca/u"] are to be referred to the 
laft generall words, *viz. \jvel hujujmodi^ and thefe words [^/ in 
fuperiori'l Sire to be referred to the two examples dilatory of non- 
tenure, and mifnaming of the towne. 

(7) In brevi de dote cum petatur dos de tenemento quod *vlr uxor is 
aJienavit tenenti out ejus antecejfori, 5cc.] This branch extendeth 
not to a writ of dower, unde nihil habet, for therein no view did lie 
at the common law, but extendeth to other writs pf dower, whether 
for dower at the common Jaw, or exajfe^fu fatri^, ad hojiit^ tcclefi^e, 
<(^r« or bycuftome. 

At 
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At the common law if the hulband died feifed of the land of eftat^ 
ofinheritance^ whereof dower is demaunded, the heire or any claim- 
ing under him fhould not have the Tiew» becaufe it was prefomed 
that the heire was conufatit what lands his aunceftor had at the 
time of his death, and herewith agreeth Bradon who wrote beibrd 
this flatute; Item dencgatur *vifus in flacito dotis de terra et tenefneTito 
de quihus ^vtr mulieris nuper obnt/eifitusy quia babet tenens quod tantuu^ 
dem *valet» 

But where the hulband aliened, there at the common law view 
was granted, which was a delay to the demandant in dower (whoie 
life did fpend) and is taken away by this a£l. 

If the baron demife to a feme and dieth, the feme taketh 
huiband, in dower againfl riiem they (hall have the view; for the 
alienation was not made to the huiband, but to the wife, and the; 
ad faith ttnenti. 

(8) Aliena*vit.'\ If the tenant diffeifed the hufband of the de- 
mandant in a writ of dower, he ihall have the view, for this is no 
alienation, and therefore remain at the common law. 

The beil pleading to counterplead the view in caCe of alienation, 
is, that the tenant entred by her hufband, though the word of the 
ad is aliened. 

In dower of a rent the tenant ftiall not have the view of the 
land, if the hufband died feifed of the rent, nor the tenant 
of the land have view thereof, if he had the rent by the releafe of 
her hufband. 

Tenant in dower of two acres, the demandant to counterplead 
the view faid, that the tenant entred by her hufband, the jury founds 
that fhe entred into one acre by her hufband, and into the other 
acre by another, the demandant recovered her "dower in the one 
acre, and the tenant had the view for the other. 

(9) In bre<vi etiam de ingrejjfu cajfato per hocy &c.] A cut in 'vita 
is taken within tiiis branch, and fo is 2i/ur cui in 'vita, 

(10) In omnibus bre'vibus per qua tenemenia petuntur ratione di* 
mijtonisy quam petens 'vel antecejjbr fecerit tenenti et nan ejus antecejjbrii 
Jicut quod ei dimifit dumfuit infra at at em, dum nonfuit compos mentis ^ 

&c.] This branch fpeaketh particularly of three examples, *»/«. 
of the dumfuit infra atatem, et non compos mentis, and in prifona, and 
generally in confemilibus. 

This branch extends not to thefe writs brought in .the /^r etcnii 
for that is a degree further then this branch provideth for. 

(11) Per qua tenementa petuntur J\ Yet if any of thefe writs be 
brought of a rent, if the tenant demaund the view of the land* 
though it be of another thing, then is demanded, the tenant fhall 
be oufted of the view. 

(12) Et con^milibus,] By thefe words the predecefTor of a bifhop, 
or the like is taken where this branch fpeaketh de aniecefore and 
not de pradecejfore. 

It is to be obferved that the two examples here put are of a 
dumfuit infra atatem^ and non compcs mentis, and when the heire 
brings either of thefe writs of the demife of his auncellor from whom 
he claimcs the land as heire [et confimilibus'\ fhall be intended of 
writs of like nature; and therefore '\i?ifur cui in ijita be broug)\t 
fuppofing that the tenant had not entred but by one D. late huf- 
band of £. mother to the demandant, whofc hdre he is;^ the tcpant 
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ifaall have the view, for he claimcth not as heire to him that made 
the dsmife, and therefore it is not a^io con/smilis. 

(13) In frifinaJ^ At this time, 'viz, in 13 E. 1. as hereby it 
appeareth there lay a writ of an alienation made by dures, dumfidt 
infrt/oua, and the writ ofdum/uit infra /etatem, and this writ of dum 
fuit in prifima did be for the party himfelfe that made the alienation, 
bat fo doth not the other writ of non compos mentis, for that lieth not 
for the p^rty himfelfe, but for his heire. 

In pri/tma'y every reftraint of the liberty of a freeman is an 
imprifonment, although he be not within the wals of any common 
prifon. 

If a man be imprifoned by order of lavtr*, the plain tiffe may take 
a feoffement of him or a bond for his fatisfa6tion, and for the de- 
liverance of the defendant, notwithHanding that imprifonment, for 
this is not by dures of imprifonment, becaufe he was in prifon by 
courfe of law; for it is not accounted in law dures of imprifonment, 
bat where either the imprifonment or the dures that is offered in the 
prifon, or at large is torcious and unlawful), for txecutio juris non 
bahet injur iam<. 

Bat now albeit the writ4nentioned in this a6l is antiquated and 
gone ht dtfuetudinem^ yet may good ufe be made of this part of this 
branch, dum fuit in prifona, fuch excellent learning may be drawn 
out of thefo aancient fountains. 

It may be gathered upon this adl that the feoffement made bv 
one by dares of imprifonment is not void, but voidable ; for if xt 
were void, then no praecipe could have been maintained upon a 
void alienation, and this branch faith, in omnibus hrtvibus in quibus 
ienementa petuntwr ratione dimijjtonis, ^c. dum fuit in prifona. And 
io it is in the cafe of the infant, with whom he is paralleled in this 
branch, and whofe cafes are very like in many refpe^s : for as in 
the cafe of an infant, if he feal and deliver a deed, he cannot plead 
non eft faaumi but mud avoid it by plea of infancie; fo it is in the 
cafo of a bond made by dures of imprifonment: and as it is in the 
cafe of the infant, that a feoffment by livery of feifin made by his 
own hand is voidable by entry, or adtion and not void ; fo it is in 
the cafe of a feoffment made by one by dures of imprifonment, and 
livery made by his own hand, as by this branch it appeareth : 
and as in the cafe of an infant, a feoffment made by letter of 
attorney is void, and the feoffee is a difieifor; fo it is in the 
cafe of a man that makethit in the fame manner by durea of im- 
prifonment. 

And as none fhall avoid the feoffment of the infant when livery 
is made by bis own hand, but oneiy he himfelf or his heirs, v/hich 
are privies in bloud inheritable, and neither privies in law, nor 
privies in eftate : fo it is mi cafe of a feoffment made in like manner 
by dures of imprifonment, it is onely voidable by privies in blood 
inheritable, and not by privies in law or cilate. 

And by thefe refemblances and diverfitie^ this adl is underflood, 
and oar books that ittm prima facie are well reconciled : the dures 
per minas, aut caufa metusy belortgeth not properly to be treated of 
here ; for this branck fpeaketh onely dum fuit in prifona ; onely for 
tlEnity fake it is to be known, that a man fhall avoid his deed for 
manuas of imprifonment, albeit he were never imprifoned: for a 
maa ihall avoid his own adl for manuas in four cafes, <vif^, i . fi/T 
%ir of loflie of life, 2, of loffe of member, 3. of mayhem, and 4. of 

imprifonment; 
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imprifonment; otherwife it is for fear of battery, which may be* 
very light, or for borning of his hoafes, or taking away, or deftroy- 
ing of his goods, or the like» for there he may have iatisfitdion by 
recovery o? damages. 

^«A. K •. h. This fear, by reaibn of mannas, is well deicribed by Brtidon, 

1^ ». Meftu autem efl frafentis, *velfuturi ptricvU caufa^ mentis trefidatio, tt 

prafenttm deiemus accifere mettan^ non JuJ^icimum infer endi ejus, i/el 
cujujlihet vani et meticuloji bominist/ed taUm qui coder e pofpt in 'uirum 
conftantem ; talii enim debet ejfe metus^ qui infe continet mortis pericmlttmp 
et corporis cruciatum, 

f] H. 4. Durei But there b a great diverfity between the making of a continual! 

X\\'^^^^t^^^ claim, or entry into lands, and the avoiding of a mans own ad; 

liUUiutei,§4i9. £^j.^ £^^^ of battery is a eood caufe to make a claim as neer the 
land as he dare for fear ofbattery (for the recontinuance of an an- 
cient ri?ht is favoured in law) but it is no caufe to avoid his own 
ad; wherein it is obfervable, how fear of imprifonment (which is 

« Ste the ftat. de 8 manner of captivity) is more grievous and odious in law, then the 

modo levand. f^a^ ^f battery. 

X\^f .— «,-. See more of this matter in the firft part of the Inilitutes, uti 
A#i*4.r. iz7,«c - 

Beverliei cafe. M^^- . ^ , 

Roc. Parliam* ( 1 4) Ratione dimijfftonis .'\ Here, as m many other places [demife] 

joE. 3.nu. 127. 18 applyed to an eftate either in fee fimple, fee-tail, or for term of 

6^ ^ Aff^^ ^^* *"^ ^® commonly it is taken in many writs. 
13^! 3I Audlu * ^°^ ^^" ^^ extendeth not to every kinde of demife or con- 

^croU26. zoE. veyance; for if the demife or conveyance be by fine or other mat- 

3. ibid. 27. 18E. ter of record, &c. this branch extends not to it, for regularly con- 

3. 29. 21 E. 3. veyances, or other ads of record knowledged, or^nade by one that 

IH*6 to i^E ^ ^^^ compos mentis^ or by dures of imprifonment, are unavoidable 

4.5. 1H.7.1C.* ^y ^^^ or his heirs by law: hereof fee Beverleys cafe, lib. 4. 

i6'H.7. 5.b. ' fol. 127. 

6 H. 8. Saver And fuch conveyances, or other ads of record knowledged, or 
F*N b'* ^^ k. L °*^^ ^y ^° infant, are alfo unavoidable, unleffe he doth avoid thcln 
j6 EDx.^IHcr ^V ^^^ ^^ errour, or audita querela, during his minority ; aad there- 
3H. 6. 10. ^re this branch is to be underilood of alienations made in paiis, 

7 H. 6. 38. and not by matter of record. 

A recovery by default againft an infant is erroneous, and fo is a 

[ 484 ] lecovery by default againft a man in prifon, though he be lawfully 

X. Part of the imprifoned; but the infant muft reverfe it by writ of errour during 

liiftittttef,§433. jjjg minority, becaufe his infancic muft be tryed by infpedion, bat 

the man in prifon may reverfe it when he will. 



CAP. XLIX. 

f'HANCELLOR^ treafurer^ juf^ THE chancellor, treafurer,juftice$, 

ticei^ ne nul de coumel {i ) U roy^ nor any of the king's council, no 

fie clerke de la chauncery^ ne del efche- clerk of the chancery, nor of the ex- 

query ne de jujlice^ ne dauter rmnifier^ chequer, nor of any juftice or other 

ne nul del hojiel le roy^ ne clerk^ ne lay^ officer, nor any of the king's houfe, 

m puis refceiver rfglife^ ne advowjon cleric ne lay, ftiall not receive any 

di ifglifiy m terre^ ne tenement in fee church, nor advowfcn of a church, 

jer land. 
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fer donty ne per achate^ ne a ferm\ ne land, nor tenement in fee, by gift, 

a champerty y ne en outer maner^ tan- nor by purchafe, nor to farm, nor by 

f^ue come le chofe eft en plee devant champerty, nor otherwife, fo long as 

nmsy ou devant uW de nous mintftr\ the thing is in plea before us, or be- 

ne nul lower ent fqit pris, Et qui fore any of our ofScers; nor (hall 

encounter cejl chofe face^ ou per luy ou take no reward thereof. And he that 

per auterj ou «w/ [bargeine ent] face, doth contrary to this aft, either him- 

JeJt punie a la volunt U roy (2), auxi^ felf, or by another, or make any bar- 

hien celuy qui le purchafera^ come celuy gain, fliall be punifhed at tha king's 

qui lefra (3). 11 E. I. Champertie pleafure, as well he )that purjchafeth, a? 

X. Articuli fiiper Chartas, cap. ii^ he that doth fell. 

(Fitz. Cham{>erty, i. 5, 6. S. 12. 14, 15. Hob. 117. 3 £d. i.e. 25. 7,% E4. I. 9. II. Re^il^, f 82|p 
jSj. Raft. J19. 33 £d. i.ftat. 2& 3.) 

( I ) Chancellor i treafurevyjufiiceh ne nul de councel, &g.] This is a. 
law of addition and explanation for the ftatute of W. i. cap. 25. 
J^urveiant que nul minifier le roy, ^c. It was doubted, whether the 
JcJiancelloury treafurer, juflices, and thpfe of the kings councell^ . ^ . 

l>eing perfons of fuch eminencie, were within thefe words \nul mi^ 
^mifter le roy,'] and therefore this ad by way of addition and 
^explanation doth gdde, chancellor, treafwrer, jujlices, et councell l^ 

, Alfo this 2id is an addition tp W. 1. cap. 28. for that e^tendeth 
\yxX. to the clerks of the king, or of the juftices ; this a£k addeth, 
^clerks of the chancery, and of the exchequer, and of any other 
^officer; it addeth alfo thofe of the kings houfe, be they of the 
«lergie or laity; and alfo that they fhall take no reward, &c. . 

And it is to be obferved, that neither the chancellor, tieafurer, 
any of the juftices, or any of the kings councell, nor any clerk 
lierein mentioned, nor any of the kings houfe of the clergie or laity 
i}iail (hanging the plea) receive any advowfon, land or tenement, 
jby gift, purchafe or fearm, either for champerty or otherwife ; fo 
as no^e of thefe perfons here prohibited can acquire any advowfon, 
land, or teneme/it, depending the plea, though it be bona fide, and 
^ot for champerty or maintenance; partly in refpcdl of their great- 
nefle, and partly in refpeft of their places, both m the kings court, 
and in the courts of jalHce; fo as the very countenance and places 5oA{r.p.3. 3* 
of thefe men, when they becpme intereffed in the land (eo ip/oj K* 3- Champer- 
are apparent hinderances of the due and indifferent proceeding of ^y ^' where ttic 
law and juftice. An excellent law and worthy to be known, and fome of thefe 
moft neceflary to be put in execution; fo as true it is, that if any perfons, other- 
other perfon purchafe hona fide, depending the fait, he is not in wife they couU 
danger of champerty: but thefe perfons here prohibited cannot not be law. 
purchafe at all, neither for champerty nor otherwife, depending l^t-'iJ^B'^ 
the plea. But thefe perfons here prohibited muft be charged upon ,72. e, zzZ.'i, 
this a£l, and not for champerty, unleffe they maintain. 10. 8 E. 4, i. 

And this is a great addition to the ftatute of W. 1. cap. 25. [ 485 ] 
which extended onely where the purchafer (pendente placito) did 6 E. 3. 33. 
inaintain. F.N.B. 172. 

And in thefe cafes prohibited by this law, the childe cannot in- ^^* ^°'* *^* 
feofre the father, nor the father his childe, or the like, as they may 
jfip upon the other flatutcs^ 

And 
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And the prohibition here for taking of rewards is very re- 
markable. 

(2) Soit punie a la volunt le roy,'] Thefe words arc expounded 
before upon W. i. cap. 25, ^ 

Se« the (latttte And where both the faid llatutes conclude in cffed concerning 

|f Cpnfpiracie, ^^ punilhment, Et que kfra ; this a6l addeth, auxibUn celuy que Te 
tiH^sfcapio' pur chafer ay come celuy que le fra^ that is, both the giver, and the 
limili. * ' ' taker. 

W.i.ca.25.28, Seethe ftatute of W. i.cap. 25. & 28. andtheftatuteof 28E. i. 
48E. i*ca. u. cap. II. and laftly, the llatute of 32 H. 8. cap. 9. whereby 
3& H. 8. ca, 9. ^{| former ftatutes concerning maintenance, champerty, and 
imbracery are confirmed, and commanded to be put in due 
execution, and by that ftatute excellent provifions are made con- 
cerning the fame. 
31 E. J. Cham- ^^J Juxibien celuy que le purcbafcra, come (feluy que le fra."] And 
Seedic' ftatute ^^^ ^^^ party grieved may have his adlion againft the purchafcr 
Q^i I E. 3. Vet. onely, if he wiJL 

IVlagna Chart We have been the more brief in expoiition hereof, bccaufc we 

liat. dcCham- have treated of this fubje^t before in the expoiition of the ftatute 
f^^y- of W. 1. cap. 25. & 28. and IhaJl have mpre occafion to fpeal^ 

hereof when we come to the faid a6l of 28 E. i. cap. 11. 

The caufe wherefore this chapter was publifhed in French, was,^ 
for that the faid two chapters of W. i. whereunto this a6l maketl^ 
additions, were likewife publifhed in French. 
See articuli fuper chartas, cap. \ i. 



CAP, L, 

f\MNlA pradtBa Jlatiita incipiant A LL the faid ftatutes fhall take 

confervari {i) ad fejlum San£ii ^^^ efFedt at the feaft of St. Michael 

Michaelis (2) proximo venturum^ ita next coming, fo that by occafion of 

qtdod occaftone aliquorum delid'iorum any offence done on this fide the faid 

contra aliquod pradiSiorum Jlatutorum feafl, contrary to any of thefe flatutes,^ 

citra pradiSium fejlum perpetratorumy no punifhment (mention whereof is 

popna delinquentihus-i de quihus mentio made within thefe ftatutes) (hall be 

jit in Jlatutisy non irifligatur. Super executed upon the offenders. More- 

vero Jlatutis in defe£fum legisy et ad over, concerning the ftatutes provid- 

remedia editis^ ne diutius querentes ed where the law faileth, and for re- 

cum ad curiam regis venerint recedant medies, left fuitors coming to the 

de remedio (4.) dejperatiy haheant bre^ king's court (hould depart from thence 

viafua infuo caju provjfa {2)'ifednon without remedy, they (hall have writs 

placitent' ufq-, pojl fejlum &an£li Mi~ provided in their cafes, but they {hall 

thaelis fupradi^um. not be pleaded until the feaft of St. 

Michael aforefaid. 

(l) Omnia pr a diSl a ft atut a incipiant conjer^variy &c.] This was 
very juftly added, to the intent that all men dwelling far or neer 
might be well informed of thefe laws before they were punifhed by 
them; the parliament begun /o/f Pafcb, and hereby day was given 
untill the feaft of Saint MichaeL 

(2) Ad 
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f2) JdfiJhtmSanai Mkhaelis,'] Albeit there be two feafts of 5 E- 3- ^« *© W* 
Saint Michael, Saint Michael the Archangel, and Saint Michael |'^*f^^^^;J- 
^e monti tumbay connimonly called, Saint Michaels in the moupt in , "part°"o?the 
Cornwall ; yet that feaft * that is moft notorious and qf greateft ac- inftitutcs,' § 95. 
count is to be taken, and that is the feaft of Saint Michael th'arch- 
angell celebrated on the 29 day of §eptember, and not the feaft 
celebrated the 1 6 day of November. 

Note, that both were the feafts of Saint Michael th^archangel, Cambdcn Brit^ 
but the feaft of Saint Michael the 29 of September is the moft noto- ^3^> '37. 
rious,both in legall proceedings, as o^«^.f Alichaelis, l^c. and never 
cSabis Micbaelis ar<h*; and common eftimation for j>ayment of rents, 
beginning and ending of leafes, and the like. 

(3) Super 'veroftatutis in defeSum legis et adremediq editisy ne dittr^ 
ims querentesy cum ad curiam regis 'venerint, recedant de remedio dt^ 
fptratty habeant bremafua in/uo cafu pro*vi/a.] Ad remedial that is 
when any the ftatutes made at this parliament provide remedy foe 
the party grieved, he ftiall have an aftion grounded upon this adl 
for his relief therein ; and thefe words S^ad remedio] do diftingui(h 
them from thofe adts which give the penalty to the king alone. 
And hereupon they are called m ancient authors, bre*ve remediatiay 
which are to be framed upon thefe a^ by learned men, whereof 

Fleta fpeaking of the mailers of the chancery, {z\x\iy ipfi autem col- Fleta, li. 1. c ii, 
laterales et focii canceUarii ej/e ; dicuntur praceptores eo quod bre'via 
(caujii examinatis) remedialia fieri pracipiunt. And fometimes they Braft. ru.5.fo. 
?ire called, brevia fnagiftraliuy becauCe (being out of courfe)it is a 4»3- 
matters piece to frame them as they ought, 

(4) Recedant Je remedio,] See before in the exppfition upon the 
24 chapter of W. 2. the like chiufe. 
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STATUTUM de CIRCUMSPECTE AGATIS. 

Edltum Anno 13 Edw.. i. 

J^EX talihus judicibus falutem, HTHE king to his judges fendeth 

•^^ Circumfpe6le agatis (i) de nego- greeting. Ufe yourfelves cir- 

tiis tangentibus epifcipumNorwicenfem cumfpeftly in all matters concerning 

(2), et ejus cleruni^ non puniend^ eos Ji the bifliop of Norwich and his clergy, 

placitum tenuerint in curia Chriftia^ not puniihing them if they bold plea 

nitatis {'i) de his qua mere funt jpiri" in court chri ft ian of fuch things as 

tualta (4)> vi%. de correSiionibus quas be meer fpiritual, that is to wit, of 

pralati/aciuntpromortalipeccatOjviz, penance enjoined by prelates for 

fro fornicationej adulterio (5) ^/ bu- deadly fin, as fornication, adultry, and 

jufmodi (6); pro quibus aliquando in- fuch like, for the which fometimes 

Jligttur poena corporalis^ aliqu.fndo pe- corporal penance, and fometime pe- 

cuniaria ("7), maxime ft convicius cuniury is enjoined, fpecially if a 

fuerit de bujufmodi liber homo. Item freeman be convifl of fuch things. 

ft pralatus puniat pro cimeUrio non A Ifo if prelates do punifli for leaving 

claufc^ ecclefia difcoDperta (9), I'cl ncn the church-yard unclofed^^r foic ^Jc«x. 

decent tr ^iofe 
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decenier $rnata (8)9 in quibus cajibus 
4jlia pccna nan pcteji injligi quam pe^ 
cuniaria. Item ft reHor petal verfus 
parochianos ablatio nes (10) et decinus 
(11) debttas vel eonfuetas (12), velji 
re^or agat contra reilorem de dccimis 
majoribusj vel minoribusj dunwiodo non 
petaiur quarta pars (13) valor is 
ecclefia. Item ft re£lor petat mortua- 
rium (14) in parti bus ubi mortuarium 
dari confuevit. Item ft pralatus ali- 
cujus ecclefiay vel advocatus petal a 
reP.ore penfionem (15) ftbi debit am^ 
emnes kujujmodi petitiones funt faciend^ 
in for ecclefiajiico, De violentia ma- 
nuum injeSiione in clericum (16), et 
in caufa dijfamationis concejiim fuil 
alias ( 1 7)^ quod placituminde teneatur 
in curia chrijiianitatisy cum non 
petatur picunia^fd agatur ad correct 
jionem peccatiy et fmillter pro fidei 
l^ftQne (18). In omnibus pradiSiis 
xaftbus hgbet judex ecclefuifticus cog-^ 
pofcere regia prohibitione non obftante. 



the church is uncovered, or not con« 
veniently decked, in which cafes none 
other penance can be enjoined but 
pecuniary. Item, if a parfon demand 
of his parilhioners oblations or tithes 
due and accuflomed, or if any parfon 
do fue againft another parfon fbt 
tithes greater or fmaller, fo that the 
fourth part of the value of the benefice 
be not demanded. Item, if a parfon 
demand mortuaries in places where a 
mortuary hath been ufcd to be given. 
Item, if a prelate of a church, or of 
a patron, demand of a parfon a penfion 
due to him. all fuch demands are to 
be made in a fpiritual court. And 
for laying violent hands on a clerk, 
and in caufe of defamation, it hath 
been granted already, that it (hall be 
tried in a fpiritual court, when money 
is not demanded, but a thing done for 
puniihment of fin, and likewife for 
breaking an oath. In all cafes afore 
rehearfed, the fpiritual judge (hall have 
power to take knowledge, notwith-* 
landing the king's prohibition* 



(i3Rq».4i. sf Rep. 44. 5 Rep. 67. S Ed. 4. 13. Fitx. Prohibition, 18. ao. 4 Rep. 20. 
Kel. 39. 22 Ed. 4. f. 20. Bro. Prohibition, 18. 21. Bro. A€t, fur Ic cafe, 115. 38 H. 6. f. 29* 
ij H. 4. f. 88. Regilt. 36. 45. 50, 51, 57, &c. Raft. pla. 483. 9 Ed. 2. ftau i. c. i. 






Rot. Pari. 25 E. 
3. Stat. 3. nu.62. 
19 £. 3.jorifd. 
28. ayAfl*. p.7. 
JO H. 4. I. 
12 H. 7. 23. 
Pi. Com. 36. b. 
2 E. 6. c. 13. 
verfus finem. 
1.4. fwl. 47. inter 
Palmer *Thorp. 
1. 5. *oL 67. 1. 7. 
fol. 44^ PI. Com. 
36. b. 

•[488] 

Gbnv. 1. 13. CJ. 
21. Braa. 1. 5. 
fo, 463. & 
faepe alibi. 
Britton 226. 
ic faepe alibi. 
Fleu lib. 6. ca. 
41. Regift. 339. 
W. 2. cip. 5. 
4 E. 1. *7- 
Smich de rep. 
aijiurum* i» 3- 



(i) Circumfpe^e agatis,'\ There was alfo at this parliament 
holden at Wcllm' anno 13 E. i. a writ devifed, called circumfpe^e 
agat is' de negotiis tangent ib us epifcopum Ncr^wicenfem, et ejus cUrum. 

Though feme have faid that this was no ftatute, but made by 
the prelates tjiemfelve^, yet that this is an aft of parlianaent, 
it is proved not onely by oi\r books, but alfo by an adt of* par- 
liament. 

( 2 ) De negotiis tangent thus epifcopum Norwicen/em.'] 

The bifhop of Norwich is here put but for example, but Jt eip». 
tendeth to all the bifhops within this realme. 

• (3) In curia chriflianitatis,] So called, becaufc as in thiB 
fecular courts the Icings lawes doe fway and decide caufes, fo in 
ccclefiafticall courts the lawes of Chrill fliould rule and direft, fqr 
which caufe the judges in thofe courts are divines, as archbifhop^, 
biftiops, archdeacons, &c. Linwoods words are thefe. In curia 
cbriftianitatisy /. ecclejice, in qua feryantur leges Chrifti^ cum tamem 
in foro regio fewentur leges mundu In libra ruheo in fcaccar* ini€r 
leges H. I. thus it is contained, Sicut antiqua fuerat inftitutiom jforr 
matum falutari re^is itnperio 'vera nuper eft lecordatione formatum 
generalia comitatuwn placita certis locis et incibusy ^c, interfint autcm 
ejpifcopi, comites, 'uicedomini, 'vicarii^ centenarii, aldei-mani, pr^efeai, 

prapofiti^ 
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fr/if(fitu bar cms t va'vafirtSf tingreulii et catm t err arum domini F. >f»B. 41, &c. 
tHligenter intendtnUs, ne malorum impunitas^ out gravion^m frtwitas, ^'"wood «ic foro 
Hfel judicum /uhn;erJso /olita mi/eros laceratione confimant, Agantur circumCbcftc 
frimo debittt <oer<e cbriftianiiatis jura, /ecundv. regis placitm, fojfremo agatis, fol. 71* 
Kaufa Jingtdorum dignisfatisfa^ionibus expleantur. Liber rub. ia 

And if any dcfire to look before the conqucft concerning this c«fto<l. rem. 

- matter, he may read amongft the laws puWilhcd by king Edgar, ^"' "^' ^ 

Celeberrimus autem ex Of/mi fatrapia cotrventus bis quotannis agitor, . ,• h - 

cut quidem illius diocefis epi/copus et tddermanus interjimto, quorum alter fXarUap T' 

jura di'uina^ alter humana populum edoceto. Lamb, verb© Sc- 

Thos mach by reafon of. this word [cbrijiianitatis'\ having been nator, Aldcr- 
fiid, let as return to our ad. ™*"» P'f Eldcr- 

(a) Merejpiritualia.^ Sic diBa, quia mn habent mixturam tern- ?*"* '" ... 
porcuium : they are here called meere Ipirituall, for that they have no figlJifieth^hc 
* mixture of the temporalties, and becaufe they are corre&ibhs fro Sherive, I. Pr«- 
fabtte anima, poficus, feu cuf- 

Britton faith, ^ feint efglife eyt conufana de juger de purtjpiri- tos comitatus* 
tunlite\ herefie, ichifmes, holy orders, and the like arc mere r'^'a®"^^*^';^ 
fpirituall things; note it appeareth by the conftitution of John ^!f&". 
Stratford, arch hi (hop of Canterbury in a fynod in London anno pieta 1. 2. cap, ' 
* domini 1 380. §. quidam etiam, 8cQ, that adminiftration of the goods 53. 1. 6. ca. 36. 
' of a man dying inteftate, was granted to ordinaries, confenfu regis &c. Lin wood 
it magnatum regni Anglia tanquam pro jure et ecclefeaftica tibertate ab ^'?' ^''° 
oUm extiterit ordinatum. And lanwood faith, that probate of tefta- [°^f fo. ^7' 
ments, de confuetudine Anglia, et non de jure communis belong to Kennes Cajc, 
court chriftian: which Lhave added for dirce caoTes. Sec Hereafter In 

1. That thefe things being temporall, and not meere fpirituall, ^^'*^j^P'^'' 

as our aftfpeaketh, belonged »o/ ab initio to the court chriftian. LinvJ^d^ilbrfup! 

2. That the ecclefiafticall judges deri^re their jurifdi6llon therein 
by parliament, and the cuftome of the realme, and not frqm any 
foreign power. 

3. And laftly, that herewith our records and books doc accord * R- *• tit. 
and agree. Teftam. 4. 

(5) PromortalipeccalOt'vi%,fornicatione,adulterio,Scc*'] There ** * 7* »*. • 
be two examples put in particular of meere Ipiritualty for correc-, ^^^^^^ 
tion of thefe oiFences. 7" ^ .♦ ^^ ***'^^* 

In ancient time the kings courts, and fpeclally the leets had 
l^wer to enquire of, and punifh fornication and adultery by the 
' naanc of Letherwite, and it appeareth often in the book of 
Domefday that the king 'had the fines aflfeffcd for thofe offences 
which were afTeffed in the kings courts, and couJd not be inflided 
in curia chriftianitatis. 

(6) Et bujufmodi.'] Thefe are to be taken for offences of like 
nature, as the two offences here particularly exprcfTed be, as ibli- 
dtation of any wonians chaftity, which is leffer thenthcfe, and'for 

inceft, which is greater; and herewith agreeth Linwood, who ex- Linwoodubiiup. 
poanding this aft faith, Non intelligas de onrni moriali ptccatOtJed de Kennes cafe u^ 
taii, cujuspunitio de fna naiurafpe^at ad forum ecclefiafticum ; nam fi -"J^** 
di ratione cujujlibet peccati mortalis cognofceret Hclefia,fic periret tetiU 
ftraUs gladii jurifdiSiio* 

(7)*jPr« quifms aliquando inftigitur pcena corporalis, eJiquando [499] 
fecuniaria,^ Here patna pecuniaria muft be intended by way of a^. cicri, 
comtnuution of penance, as it is clearly expounded by the ftatute cap. 2. 
»f ArticuU Clirii item ft pralatus imporu^ p^nam pamwriam BrittoniT.*. 

II. IHST.- .3H ^^Mr.W-».5V»« 



Ci4ddi Bdtton take It. 
T«t.lIaf.Cluft. Fuie 4triu^ ctmtru frohih'^ rtpim Vtt* Magma Cbmrtd,fr9 omr* 

_^__ itrio M9M claujo, 

Wk^^ui 1 *^^^ H'^i^onen ought to rq>aire the indofsre of the chnrdli* 

li^. 5. f^Hf, f^^ becaufe the bodies of tlM more common ibrt are buried ther^ 

fekttfgctia] ^nd for the pivfervatioa of the burials of tbofe, that were, or 

fluxild lave been whiles thef lived the temples of the Holy Ghoftt 

and €cem€Urium b derived of the Greek verb Koi/but«, that is, 

yJormo:, aad therefore cmmiUruim efi ^uofi dormitortum, quia mortid 

dormirt dUuntur ufque ad rtJurreSionem. And alio if the church-yard 

be Aot decently inclofed, the church which is domui Dei cannot 

K^l*^ 44- ^* deoently be kept, and therefore this the parifluoners ought to doe 

ftr ^»{iutudinem notoriam £t affrcbatam^ and the conufans t)iftreof is 

allowed by this ad. 

(3) Ecdifia dijcoopertm^ vel Mom deunter dmata*'] In the (ktOe 
manner the pari&ioners by this ad ought to repaire the church, for 
that it is the place where divine fervice is celebrated, and the bodies 
of the pari/hioners of the beft quality are buried; in refped where- 
of this law doth allow the ecclefiafticall court to have conufans 
thereof, and for the providing of decent oniaments for the celebxk- 
tioa of divine (ervice. 
lUgilL^ ^9) Ecc^ia difcooperta.'X This it intended not onely of the 

fcpw- body of the church, which is parochiall, but alfo of any publique 

C*2^S^"* chappell annexed to it ; but it extendeth not to the private chappell 
maam. of any, though it be fixed to the church, for that mu* be re- 

p^ j^. ^1^ 1^ paired hy him that hath the proper ufe of it ; for qui /emit commo^ 
dum,j£Miir€ Jebet a omusi and tlus the pariihioners ought to doe 
fer £9nfu€tudinem noUriam et affrobatamt and the conufans thereof 
u allowed to them by this ad, but the chauncell is to be repaired 
by the parfon, ice 
Alt contra ( ic) Oblatioaest decimat debiias^ vel con/uetasJ\ Oblationes in the 

p«fcj"«i^g^ caaon laware thus defined : 

j£!cSaw!' ^^iosa dicuntur qtuecunqtu ^ fits fdelibufqi Cbrijiiams offermt^ 
I, *. '% E.^ ^^ Dio£t eulefi^^Ji've ra /olid* ^ five mobiles. 

ca^ It. . (ii) Deciput.i ^^ appeareth by the aoncient writ, d$ rtB^di 

Cap. Oec adifocatione decimarumy and by the like ancient writ of indicavitp 

■T^MLioL whereof you may rcade before in W. s. cap. 5. njerfus fnem^ that 

tk^^'»%. tbc right of tithes was tried in the kings court. 
^ {J * ' * t And this appeareth by an ad of parliament in anno 1 8 £. 3. 
f i«B.t.cap.7. cap«.7. and it is agreed in 4 £. 3. that before the/fiatute (meaning 
F. ». B. 30. g. W. -2. cap. 5.) every parfbn was oulled to demand tithes in court 
4 e. 3.47. Chrillian. 

Is M.^i 'jw. ^^^^^tLY\h.^.kL \oi A2lt\i,euodde€iM€efunt/fintmli^^^ 

■i A I- Ik. *^ BrittoB, who was bilhop ot Hereford, and learned in the lawcs 
^o. ii. 5. fa. ^xbu reabne, tteating'of what things the church hath conttiiuis^ 
fi^titiKrfiipra. OBUttCth tithes. 

t Incr k^E4«r. Hereby it appeareth that the recitall in the ftatute of I R* 2. 
Rqpfl, op. 8. that purfuit for tithes of right ought, and of ancient time did 
Stto^^kh*** P*"**"*® ^ ^^« fpirituall court, muft bee intended by forge of 
itbtti, iuT* former ads of | parliament, (as things annexed to the fpiritnalty) 
frMdi£09itAtmm$ ^^ of ^« 2. of this ad made in * 13 £. i. articuli cleri, cap. i. &c. 
jh^^muM H iS £• J. cap. I. and is confirmed by later ads of parliament^ as 
f^/fg.^ . a? H. 8; cap. 2a 32 H. 8. cap. 7.' and 2 E. 6. cap. 13. 

■VrMrvHtaf ^^^ 

[490] 
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JCmr €f titkes Abr be tLree kindes, pT«£iIL pedoouLC, ti4 
lizc, aad dds ad nflmflrA td dan aiX and £x- prriJnwuii tziiies 
:^tfaeiat«eof2E.6L€». 15. 

And crae iti^tiuct of ^lursear tuK die toribes did fc; for !ab-> 

'Sndioa of dtkes in oosin GariSiic* bat if i^e x^at of u:m r.id 

*^:oaie in qacftioD, n &o«ld bavr besn tned bv t2ie c^i&=)cn Urn-; 

•and thcRfbre n /liv* nda zmstr i^- &sr. i. fpeakisg o: paif^iie 

^ dcbcs in oooxt ckiifiian* i( is itid. ji npr^MtfMtjsr; but At tliis 

4af it is witfaonqoeiionbubatb been toid.tbxt for fabdxadion of 

~diiies the coonfiuss hf font of divcn ads of pirHiincnt dou 

^lidong to the ecdefiafticali conn. 

(12) Fdcm^mm. By tbis sd mMUi Jtzimmds^ reaH compofi^ s^^. tVtA</ 
noB, or by prcferipdcn, or ca&oire is e^bliihed« for hereby are a F. «k c«^ t^. 
tithes diridcd into two parts, im dtdmMs ^dosms^ and that is fMM 59 ^* sOw^ 
_^«r/, die teeth part, and into dKomM imtfitetmiy and that is a duty ^ |' t" ^^ 
jKerlbnall doe by coftome and nia^ to the paHbn, &c. in fiuisfac- {>^, i^^*tt4. 
tion of tithes; as a yearely funune of money, or other duty» and l66,*I^7. 
thefe are here called decimue cajhfijtt and for this wk^us iiecima»Mi 
the patibn, &c may Ibe in court chriftian^ and is warranted by 
this ad. 

There is alio a rcall fatistadion for tithes, as if of ancient time S F. 4. obi 
^d hath been given by the confent of the patron and ordinary to ^^P^^ 
the parfon and his fuccefibrs in fatisfedion of tithes oat of (Hhar ^' ^' ^^'>4^ 
lands, this is alfo a good difchargc of tithes, but for this or the 
like reaU iatisfadion he cannot fae in court chrillian, but at the 
common lafv : of this real] fatisfiadion yoa may reade a notable ^'^h. s^ H. )• 
record in 25 H. 3. which was before the making of this ad, and S'^""* ** 
Xhe effed thereof is this : wlteL 

Sampfon Foliot brought a prohibition agsunft Thomas parfon of 
Swindon, fmare fecmSus eft in curia cbriftianitaiis di lmiC9 /W« i/fius 
^umpfin in DredcoU ^c. the defendant pleaded that mon tftftcmtui S«e the Rf|lfttr 
placiinm, &c. di laicofiodo^ fed <ventm 'vult dictrct it dicit quod nvira fo« 34« *n^ 
(9ramjudicihus dekgatis pitiit ab eodem dtcinuufimi di quodam prat9 in ^ '*"''• *'»•. *»• ■ 
ffalc0t infra tafcbiamjuam di JValcot, l^c. it nihil petiit inparocbia fo^iJoV writ. 
de. Draicot, Of. Et Sampfon dicit quod anticefforts fui antiqmtus 
didirunt 2. acrai prati icclefia di Draicot» pro decima ftni^ quam 
prtediSus Thomas pttitt it in iodim pratOy quas iadim icclifia adhuc See the like 
huhit, it fempir hucufyui habtiit, undi <viditur quod illud quod tr^^ gri)und of pro« 
- diSus Thomas pitit dicimas tft in laicofiodo, it quod prat um illud di ti^'tJ*'"! R*glA» 
quo idem Thomas petit dicimas eft in Draicot ftcut hnrvi dicit it non in « j, ^?* 
Walcoiy it di hoc ponit fe fupir patriam^ &c. Whereupon fcvcrall g g.' / ,7^ 
iflties bein^ joined, the jury gave this verdid, that the ikid Thomas F. N. D. 41. t 
parfued his plea in curia chriftianitatis de laico feodo prardi&* U 43. k. 
^ampfoHt &r. pretindoAb eo dicimas fini, of the faid meadow of the That bounJi of 
ikid Sampfon in Draicot, undi antiaffons fui diderunt icckfia dt pari(hci ar« to bf 
lh'ai€Ot duos acras prati pro dtcima fini quam. pradi£i* Thomas modo ^''•^ ^y the com* 
pitit<, ft qtku eadem icclefia adhuc habits it femfer hucufque habuit, J]f e Ta/i 
Aisd. found that the faid meadow, &c. did lie m Draicot, &c. and J J h"^ ,^| 
Uu»«iipon judgement is given for the plaintiffe in the prohibition, 5 H. 5. iB. 
and that he fhonld recover 20. marks damages. Sec, Wnich record, 34 H. (• xo, i u 
both for the antiouity thereof, and for that it agrccth with our •* ^' ♦• *♦• 
books, being a leading cafe, I have recited the more at large. JJ "' ^' **' 

A man ieiied of 8. acres of meadow, and one of pafture, for the ti\n^ommll 
tithes whereof he hath been paid time out of mind v. i. iv. d. %latc» Rot 1617. 
afterwards the owner builds a commill upon the fame* he (ball LordiMfii' 
pay BO tithes for the conim^ becaufe the land was difcharged/#r ^]^9/ii» 

j H 2 tHCdirn 



"-^ 



49b't' Circumfpcde agatis. 

45E. 3. c. moJitm ieeimmuti: what thines be indecimable by the Is« 

3» "• 8- «2P- ought not to pay tithe* vide hb. 1 1. fol. 48, 49. F. N. B. j 
o H 5! fol. o?' ^^- ^'^^ ^^^ ^'**^^ of 45 E. 3 . 3 1 H. 8. cap. and 2 E. 6 
50 E. 3. 10. 'S* ^or difchargc of tithes. 1 have read of an ancient Co 
r 401 1 ^e fiwd9 dtcimandiy which is worthy to be read at large, where 
M. 9E. i.Incip. will give you the effeA, Concordia fad^ inter fVillumMMlIiit 
lo. in com* banc, torem ecclefia de AwretHcftoHy BatbiiC et iVellenl dioces^ ex uum 
Rot. 63. So- ^f nolnkm *virum Jobimnem de ASon milt tern ex altera, di m§d 
"'^ ^ mandi omnia in farochia de Aure per coxfenfum epi/copi^ et c 

Bathox^ et Wellen^^-ninde placitum fuit prim in oar* captum. 
See W. 2. c. 5« (13) Dummodo non petaiur 4. pxrsJ] So as at this day il 
when one perfon of the prefentation of one patron demaq,d 
againft another perfon of the prefentation of another pao 
coart chriftian, amounting to a fourth part, &c. the right of 
at thk day is to be trycd at the common law. 
Bnt. fol. f I. b; (14) MortuarieJ] Or, a corfe prefent,- Mortuarium is a gi 
Artie. Clcr. c. i. by a man at his death, fro ruompenfatiom fubtr axioms dtcimar 
xo H. 4. I. JgnaUtm, et ohlationu. 

% H. 5. 10. In 2 H. 5. the opinion was againfl the mortuaries, becanl 

%\ H. S. cap. 6. ^ere not contained in the ftatute (meaning Artic^ Cleri.J 
There is no mortuary due by law, but onely by eoilome, 
is proved hy the words of this aft, viz. nbi mortnarixx 
con/uevit. And this a£t alloweth the conufans thereof to 
chriftian. 
iiH. S. cap. 6. ' See the ftatute of 21 H. 8. cap. 6. where mortuaries oo] 
be paid, for what perfons, and how much, and in what cafi 
is due. 
Inter communia Some have faid, that the king hath a mortuary after the de 
Hii. a E. 2. in ©f every archbiihop and bifhop ; true it is, that the king aftei 
e?r Ba'Sf* ""'^ deceafes hath &x things, viz. (to ufe the words of the r« 
•Wd.Tr.B6E.3. '• Optimum equum fi*ve palefridum ipfius epifcopi cum cellar it 
ib.' poft mortem 2. Unam chlamydem five clocam cum capella. 3. Vnum cipbm 
gift. Cirenceft. eoopertorio. 4. Vnum pelvem cum lavatorio five aquar*. 5. 
Hil.5E. 4.ib« annulum aureum. 6. Necnon • mutam canum, qua (faith tl 
m^m'aJdiiep.'*^®'"^) ^ dominum regem ratioxe prarogaiiva fiut jpeda 
Ebor. ' pertinent. 

* Xdkia cbmeth And there is a fpeciall writ that i^ueth out of the exchequer 
of the French |he deceafe of the biQiop, for anfwering of the fame. And in t 
7bh^i ^"** ^* ^^^^^ '^^^ *^ called, muha epi/copi, or multura epifiopiy derived a t 
Lib. Marhei Par- ^^^ ^^^^ it was a fine, or finall fatisfadion given to the king, tha 
Jerri publiOied' might have power to make their lall wills and teilaments, ; 
^nnodom. 1573. have the probate of other mens teflaments, and the erant 
ll^. clauil admmiflrations : for true it is that is fsstid. Nulla babeSaxf < 

i^ti Vtt!' * * authoritatem prater earn quam a rege acceptam referebant^ jms 
36 H. 3. m. z. fftenta probandi non habebanty adminifirationis poteftatem cuiqmn 
■ Tit. de confyet. gare non poteranty nee iffi quidem teft amenta facere de jure cm 
cap. nu'.!us.f. 19. }/fpff id litis rcfnonte Henrico «• conctjfum erat, et confirmatum 1 

Chi ^'TvX •■'■''«:• »-^'- . 

mcrefplriwaJU. Linwood, who wrote in the raigm of H. 6. faith, BfneficuL 
fotefi teftari de cam$nuni jure , fid de confuetudine in Anglia. 

So as this duty, which the king hath after the death of 
bifhops and bifhops, is not any mortuary. 
' (15) ^^ pralatus alicujus eccle/ue, *vel ejus advocatus f 

ft. fol. 47. re^ore penfiinemJ] • This adgivcth conufans of fuit for a pi 
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when a prelate or a prior ..demand a penfion of a parfon of a 
church. 

Bat this mud be intended of a peniion which had his efTeo^ by 
jbme ordinance made by the ordinary upon a controverfie for 
tithes, or the like ; by which ordinance the tithes are to be in.- 
joyned by the one, and he is to. pay a penfion for the fame to the 
other : for this penfion, becaufe it beginneth by an ecckfiadicall 
adt, and by an ecclefiailicall judge, he may uke his remedy by, 
force of this ad in the eccleiiafticall court; but if a penfioa be 
daimed by prefcription, there, feeing a writ of annuity doth. lye» 
and that prefcriptions muft be tryed by the common law, becaufe 
the common and the canon law do therein di^er,. they cannot fue 
for .fuch a penfion in the ecclefiafticali court, no xxipre then if a 
penfion be granted by deed by a parfon with the confent of the 
prior and ordinary. 

A writ of annuity muft be brought therefore at the common law : 
and all this doth notably appear by a judgment in the next veer 
after the making of this flatute, where the cafe was^ that the abbot 
and covent of Leiceder did by their deed under their covent feal« 
bearing date anno 25 H. %. grant to the abbot of Saint Ebrulfe 
and his fiiccefibrs a yeerly rent or annuity, for cectain tithes grant* 
cd by the abbot and covent of Saint Ebrulfe to the abbot of Lei- 
cefter and his fuccefTors ; for which annuity or yeerly rent (beinj^ 
granted out of no lands) the abbot of Saint Ebrulfe brought a wnt 
of annuity againft the abbot of Leicefter: wherein the judgement 
was, £/ ^uia cognhio placiii peUndi annuu reddiium direde fecundum con-' 
fuetudinem regni Jpekat ad curiam domini regis ^ et in ea debet buju/modi 
placitarit et fradid us abbas defanSo Ebr. petit .quendam annual^ redd* 
fibidebitum per prad* contraiium in prad fcriptis content um inter pra^ 
decejfarem /uum^ et pr^dec* prad* abbatis Leiceft\ et nan aliquas deci* 
tnas, Confederai* eft^ quod pradiiius abbas de fan3. Ebr* recuperet 
de catero prad* annuum redditum 'oerjus prad* aibate de Leic', et 
fimliter arreragia fua de tempore iftius abbatis de fand^ Ebr\ qute 
taxantur per juftic* ad Ix. /. et abbas de Leiceft* in mifericordia, l^Cm 
Pofiea 'venit pradid* abbas de LeiceJVy et fatisfecit prad^ ahbati de 
Jdn3o Ebr* de Ix^ L ad tr.es njices^ et etiam de aliis arrers^giis prad* 
' redditus ufq\ ad hunc diem a tempore impetrationis bre^is^ de tempore 
prad* abbatis de fanSio Ebrulpho^ ^c. 

And apon this diverfity this flatute is well explained, and all 
our books reconciled. 

See the fiatute of 21 H. 8. ca. 6. where morjtuaries ought to 
be paid, for what perfons, and how much, and in wiiat cafes none 
is due* 

(16) De 'violenta manuum injeStione in clericum,'] Note ft diverfity 
between a ipirituaH man of the church confecrated to the fervice 
of God, and goods dedicated to divine fervice, or meerly eccle- 
fiafticali : for laying of violent hands upon the perfon of any, infra/a^ 
. €ros9rdiHis, the eccTefiafticall court hathconuians; but for the violent 
. taking away, or confuming of the ornaments of the church, or 
goods dedicated to divine lervice, that court hath no conufans, for 
that is not given' to them; as for taking away of the bible, the 
book of divine fervice, the chalice, and the like, or for the taking 
away of an image out of the church; but remiKly muft be taken 
fiir thefc at the ^omvum law. 

3 H 3 . . And 
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And I finde a record that Williaiii de Brindde i ccof eieJ af t!i# 
common law by verdid, againft Otho paribn of die choich of^ 
Befton> x.l. fro fubtraSiom mmius hwlht papalis i§9r£mbmSi aberiui 
bulla de legitimaiitMe^ et tenia bulla de 'vemam extratitibus fr§ ami'' 
mahus taaecejforum Jkontm. And yet thefe were accounted in tbofe 
dayes fpiritoall ; bat by the ancient common law they have jnrif- 
didion of no goods or chattels, bat fach as be i^ teftmmtuf et tma- 
trimonio. 

And for laying violent hands upon one of the ckrgie, the end 
of that fnit is onciy fro ffJute amma, by eYCommnnicationy or cor- 
pora]! penance : bat if a dergie-man be arrefled by procefle of 
law, he cannot for this fne in the ecclefiafticall court. And if the 
clerk fae in court chriftian for damages for the battery, he is in 
caie of fremxHire, for in that cafe the ecclefiafticall judge ought tq 
proceed ex officio, onely to correal the fin. 

(17) In caufa defamationis concejfum futt alias. '\ Where it is (aid 
here, ccnajfum fuit alias, by it appeareth that the connfans of de-« 
famation that concemeth meer fpiritualty, was granted by ad of 
parliament, imjplyed by thb word [conceffiam] for otherwife it could 
not be granted. 

Defiwiations granted to the connfans of ecdefiafKcall judgea ^ 
ought to have their incidents ; firft, that it concerns matter meerly ' 
fpiritaall, as to call him heretike, fchifmatike, or the like : a. Thaft 
it concerns meer fpiritaall matter onely, and not mixt with any 
matter determinable at the common law. 3. • Although the defe- 
mation be meerly and onely fpirituall, yet he that is defiimed can- 
not fue there for amends or damages, but the fait there ought to 
be for corredion of the fin, fro /alute anima, and they muft cx- 
prefle in particular the defamation in their libell in court chriftian. 

If a man give evidence to an inquell to indid one, he cannot 
(be for this defamation in court chriftian. 

The prior of Laund libelled in the fpirituall court againft 
Robert Lee, and John Lee, for calling the prior churls fon, rotten 
churl, and cankerd churl, and a prohibition was granted, for the 
words concerned no fpirituall matter, and therefore he coald not 
fue for them in the ecclefiafticall court, neither could he have any 
adion for khem at the common law. 

If a man call one a perjured man, he muft take his remedy aft 
the common law. 

A fute was in the ecclefiafticall court for calling one falfe knave; 
and for the fame caufe a prohibition was granted, and knave 4^ 
initio was no word of reproach, but fignified a man fervant, and 
a knave-childe a man-childe ; and this cafe was between Mardi 
and Bele of Kent. 

(18) Pro lafione fidei.y This is to be underftood where the thing 
to be done is meer fpirituall, and neither temporal!, nor mixt wim 
the lemporahy, be it reall or perfonall, becaufe the ecclefiafticaU 
court cannot hold plea of the principal! : and where they cann^ 
hold plea of the principal!, they cannot hold plek of the accefibry^ 
^ia cuj us juris (Ljurifdi^iomsJ eft frincifak, eju/dem Jurif irit ac* 
eejpirium. • ■ f ■ .. ' ■ - 

And again, JurifdiSlionem Hon mutat fidei inter fojitio, facramentum 
fraftiium, nee ffontanea renunciatio fartium, &c. Et illud idim 
, dicendum erit de debttis^ et catdlls qua mn/imt de tejhmento^ yel mu'm 

" ItrimoniOi • • • ^ , 

Morcji 
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More (ball be fiud of thefe matters wKen we come to tbe ftatste 
of Artie. Clerh mno 9 E. 2. Vide R. book of Entries, 444* Vkle 
Vet. Magn' Chart*, part 2. ^1. 70. FrohihitU /ormaia di pa^ 
drHcuii Cleri* 
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STATUTUM DE QUO WARRANTO, 

Edftum amo 1 8 Edw. L 



Siatutum de quo tFarranto novum anno iS E, i* qualtter Imia if pm 
fVarranto deberU terndnariy it do catero terminari* 



G) TJJA hrnna de quo warranto et 
^*\^etiam judicia /uper placita eo^ 
rundem reddemT diutinam ceperunt 
dilationemj eo quod jitfticiarii in judi^ 
cits illis reddendis de vtduntate domini 
regis non fuerunt bucufque certiorati : 
idem donunus rex ad parliarnentum 
fuum poft Pafch. apud JVeftn^^ anno 
regni fui xvui. de gratia fua fpeciali 
(l), rf propter affeclionem quam hahet 
erga pralatos^ comites^ et haronesj et 
tieteros de regno fuo concejftty qfUod 
omnes de regno fuo quicunque fuerintj 
tarn religiq/ij quam aliij qui per bonam 
inquijitionem pairia aut alio modo 
veriftcare poterunt (2), quod ipji et 
antecejfores eorum vel prtedecejores ufi 
fuerint libertatibus quibujcunq; (3) 
de qulbus per brcvia pradiSfa fuerint 
iaplacitati ante tempus regis Rich* 
cdnfangtdnei fui aut toto tempore fuo 
{^jithucufque continuerint: ita quod 
iibertatibus lUis non funt abufi (5), 
ftiod partes adjornentur ulterius ufque 
airtum diem rationabilem coram eif- 
Jem jufticiar^ : infra quern dominum 
regem adire ^offint cum recordo (6) 
J^ic* JigiUo fuo fignat* et redire. lit 
^iminus rex confirmabit {7) per li- 
Urgi/kOi patiuUs fiatum eorum* Et 



PORASMUCH as writs of fim 

warranto^ and aUb ju^emeitts 
given upon pleas of tbe iame, were 
greatly delajed» becaule tbe Juftkes 
in giving jud^enient were not cer- 
tified of tbe king* pleafitre tbrrein; 
our lord the king, at his parliament 
holden at We{tminfter, after tbe 
feafl of £after> the eighteenth year 
of his reign, of his ifpeciai grace, and 
for the affection that he bearetb unto 
his prelates, earls, and barons> and 
other of his realm, bath granted, 
that all under his allegiance, what« 
foever they be, as weS ifpiritual as 
other, which can verify by good en* 
queft of the couptry, or oSierwii^ 
that they and their anceftors or pre* 
deceflbrs have ufed any manner *of 
liberties, whereof they weiCimplead- 
ed by the faid writs^ before the time 
of king Richard our coofin, or in all 
bis time, and have continued hitherto 
(fo that they have not mifufed fudi 
liberties) that the parties (hall be adr* 
journed further unto a certain day 
reaibnable before the fame juftices^ 
within the which they may go to our 
lord the king with the record of the 
juftices, iigned with their ieaU and 
3H4 adib 
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ills qui non potertmt feijiiiam anU* 
cejforum feu pnsdecefforum verifican 
eodem mod:, quo pradiSium eft, dedu» 
c&ntur et judicentur fecundum legem 
ctconfuef regni (8). Et illi qui ha* 
bent chartas regales fecundum ehartas 
illas judicentur (9). Praterea do" 
minus rex de gratia fua fpeciali con- 
cefj^t, quod omnia judieia qua reddendo 
Junt in placitls de quo warranto per 
jujiic' fuos apud Weftnt poftFafcV 
pradi^um, et pro ipfo dmim rege ft 
partes qua amtferunt ad ipfum domi-' 
num regem revenire voluerint, tale ha- 
behunt remedium de gratia domni re-- 
gis ftcut fuperius fcriptum * eft (lo). 
Ccnctfjit etiam idem dominus rex ad 
parcend^ mifis it expenfts populi de 
regno fuo : quod placita de quo war- 
ranto de catero placitentur et termi'^ 
nentur in itinere juftic* (il), et quod 
placita adhuc pendentia readjomentur 
in ftnguUs com* fuis ufque adverttum 
jijikiur^ in partibus illis* 

^[495] 
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alfo return; and our lord tfae'kif^\ 
by his letters patents, (hall confirm' 
their eftate. And they that cannot 
prove the feifin of their anceftors or 
predeceflors in fuch manner as is be- 
fore declared, fliall be ordered and 
judged after the law and cuftom ot 
the realm; and fuch as have the 
kind's charter fhall be judged ac* 
cording to their charters. More- 
over, the king of his fpecial grace 
hath granted, that all judgements 
that are to be given in pleas of qua 
warranto, by his juftices at Wcft- 
minfter, after the roreiaid Eafter, for 
our lord the king himfelf, if the par- 
ties grieved will come again before 
the king, he of his grace fliall give 
them fuch remedy as before is men- 
tioned, Alfo our faid lord the king 
hath granted, for fparing of the cofts 
and expences of the people of his 
realm, that pleas of quo warrants 
from henceforth (hall be pleaded and 
determined in the circuit of the juf- 
tices, and that all pleas now depend- 
ing fliall be adjourned into their own 
(hires, until the coming of the juftices 
into thofe parts, 

(FitT. Brief, 8S6. Kelw. 137, &c. Bro. Quo Warranto, 1, 2, 3, 4. 6. 8. ii. Bro. PrefcriptiOB, 
Jp. 14- 18 3*1 33> 34« Si- 54- 64? ^5* 73« 83, 98. 107, jo8. Bio.Franchife,4. 10. 14. »a.26. 37. 
Fit^. ponuCanccy ;6. 19. 21. 26. 30, 31. 36. 39. 46. 51. 54. 57.60, 61, 62, 63,64. Raft. 540.) 



The mifchicfc before this ftatutc, as here it is rehearfcd, was that 
there had been [diutina dilatio\ in writs of quo ivarrantOt becaofe 
the judges would not proceed to judgement (the fame being final!) 
without being certified de ^oluntaie regis by the writ de Ubertatihus 
allocajidis, which was not onely a great delay, but a, great charge 
to the fubjeft : but the truth is, that this kings officers to get thanks 
of the king by filling of his cofers, caufed very many writs of qm 
nvarranio for liberties to be brought ; for where it is fard iii .our 
chronicles, that thofe writs of quo ivarrantff were for lands and "te* 
nements, therein they arc miftaken, for it appcarcth that after, that 
is to fay, in the 3 1 yeare of his raigne the king did bring a jps 
lAjetrranto againft the lady orS. to know by what warrant flbe claim. 
ed to hold the mannor of C. which belonged to his crown, as thai 
which of ancient time was ancient demefne ; and there it is affirmed 
and not denied, that this was the firfl writ that ever was feen to be 
brought for lands : but certaine it is, that there were an exceeding 
number of writs of qiio nvarranto brought as well againft the pre- 
lates and other of the clergy, as againil the nobles and others o: 



$lT.i.bre.886. 
ViJc Braft. I. 5. 
367. Polydor, 
Trv«t. Abing- 
^iU;Holliiigr. 
pag. 280. a. b. 
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Ae icabne fer their fiberties, franclufes, and pririledgesy bt tbit 

Budy by len^ and proces of time* and partly during the troable* 

Kane times and civill broiles and wars in the raignes of king John 

and H. 3. many of their chaners, records of allowances, and other 

jevidenccs and maniments were deftroyed, wafted or made away; 

2uiiongft others a f «• tvarroMto was brought againft John Warren 

«arle of Sorrey, who appearing before the joitices fpake boldly 

^nd ftoutly againft this idnde of proceeding, as our hiftories doe 

-Kcftifie. 

' Certaine it is, that as well the lords fpiritnall and teBporall, as 
"Klie commons aflembled in this parliament did complain nereof to 
^he king, and befought him that he woold be pleaC-d of his grace 
^■nd favoar, for it was a legall courfe which was attempted and 
'pprofecuted in the kings name, but a matter of great rigour and 
-^extremity invented and eagerly followed by his officers, to the ge* 
'derail diftafte and griefe of the whole realme. 

The noble and wife king knowing that fummmm jus was Jummm 
•^Rwjwria^ and noc intending; to take advantage of the extremity of 
!Zis laws in fo hard a cafe did of his grace and favour (for fo the aft 
::^peaketh) ix /peciali graiia et itiam propter affi^ionem quam babet 
^u^a pralaiosi comites^ bwroms^ et cstteros de regno Jko^ provide by this 
-Sid remedy for the f^d mifchiefo. 

Brafton and Fleta treating of a quo 'warranto^ both of them al- Brta. L 5, fb« 
meft totidem t/erhis fayen, Efi etiam alia aSio^ qua dicitur duplex^ in 3^7- F|ct*f *• %* 
wto brt*viy et ubi dua concurntnt aBionestfcilicet in perfonamt et in rem : ''" 

frimo in per/bnam^ quod fuis fit ad rejponaendum quo fwarranto teneat 
aliquam lihertatetn feu aliam rem. In rem* cum praterea addatur in 
Juu quam rex clamat utjus et bareditatemfuam svel efcbaetam fuam^ fuel 
de antiquo dominico corona fit a ^ *vel hujufmodi^ 'vel quam talis clamat 
in N. contra coronam et dignitatem regis. 




beginning of the raigne i 
this aii^ which was under an hundred yeares, fhodd be a barre to 
the crowne, if fo it were found by inquifition, which was the time [ 496 ] 
of prefcription that bound the fubje^l in cafe of prcfcription. Flrft part of the 

(2) ^ui per bonam inquifitionem patria, vel aliquo alio modo ve- '"^*^' ^*^* '^* 
rificare poterint, &c.] This is as much to fay, as to prove by inqui- » E; 3. «S, 29. 
fition, or verdid of the country, who are to enquire of the faft, that ^g^% Jfc*J|™ 
is, of the pofleflion by the time aforefaid, or to prove by matter of ^j, branch. 
record (whereof juries are not to enquire) that is, by allowance be- 
fore jttftices in eyre, &c. implied neceifarily in thcfe word^ \yel 
etU^tso edio modo] that mufl be alio modo, then by matter in /ait in-^ 
^ttirable by the country ; fo as albeit it be faid, that a pofleflion of 
liberties warranted alfo by allowance is within this ftatute, that 
^oth not exclude, but that a poiTeiliGn found by inquifition is 
^ithin the exprefTe letter and meaning of this a£l. 

(3) Libertatibus qiubu/cunqueA This extends to all liberties,, as »E«3.ubifopri* 
i^ell to thofe that lie in point of charter, as conufans of pleas, fe- 
lons goods, and the like; as to thofe that may be claimed by pre- 
^iption, as waife and ftray, and the like. 

. The remedy is conformable to the mifchiefe, for the mifchiefe jiE.i.bre.SSd, 
was, as hath been faid, concerning liberties, and not concerning Brad, ubi fupra. 
I^uids; and the quo warranto was framed for fran^hifcs which be- ^J^j*^^; \,^^^' 

i^"g S7.thebin»opof 
Purhams cafe. 
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long ta the crovim, and fnch a» the ibbjed hath, are derived &m^ 
the crown, Lihertates resales ad evrwamj^antes ex cone^lfima reimm 
a corona exitrunt, 

(^) Ante tempus cmfamguimi fui Ric. out tola temport fiiA This 
u king Richard the firft» and here is called coMfitnpuneus, becaafe 
the icing derived not lineally from him, for he was elder brother 
to kinjg; John* who was grandfather to king Edw. t* Note here 
thb disjundive [aut^ fo as the tineie of preicription, as hath been 
£ud. In the cafe of a fubjed is the time limited by thk aA* 

{$\ ha ^uad lihertatiiiu iliis nom/imt abuJUl This daufe extend*' 
cth 90t onely to mifuTer, difufer, and non-iifer of liberties* bst t«^ 
/aux claime of them, and the like. 

(6) Rtgem adire pofflnt cum recordoA Here i» an excelteoC pat* 
tern, that the king be informed by the Judges, and by die record 
it (el^ before he nuke any gran at or confirmation thereof; (6 care- 
full were they in thoie dayes, that the king, befocer he paffied any 
thing,, might bee truly in£)rmed» 

(7) Et dmiims rexfiatum oorum affirmahiu'\ In thoTe dayes* fiich. 
faith were given to verdids of twelve men, as they were 'verc M£la^ 
and di^a veritatiSf fo as apon one inquifition, &c. the king by tbia, 
z£i was to affirme the liberties according to the verdidl, && 

(8) Dtducatttur et judictntur feamdiim legem communemS^ That iai* 
accordine to the kings prerogative of nullum tempus occurrit regu 
Hereby it appeares that t$e kinp;s prerogative is part of the law of 
England, and comprehended within the fame. 

(9) Et illi qui hahent chart as regales Jecundum c&artas ijlas t$ 
earundem plenitudinem judicenturS\ Here is an excellent rale for 
conftru6kion of the kings letters patents, not on^y lof liberties but 

[ 497 I of lands, teneinents> and other things which he may lawfully grants 
lib. 6. fol. 5, 6. that they have no ftridl or narrow interpretation for the over-r 
SirJoUn-MpHns throwing O^ t\itm, fed Jecundum earundem plenitudinem jnJic^ntur^ 
*^^ that is, to have a liberal! and favourable conftrudlion for the mak- 

ing of ihem available in law, 1^; ad plenitudinem, for the honor of 
the king. 
(E. 3. 54^ 55. Alfo hereby is implied that they are to be tion^mt^ fecundm eeanS, 
7^' 3* 4o»4»» plemtudinems that is, as fully and beneficially as the law was taken 

iq ^i Aff "a!" *' ^^ ^® ^^^" ^^^ ^*^® °^^^ • ^^^ certainly thefe auncienc 
40 Aff. 23. ^aws were diredlio#s to the fages of the law, for the conftradion 
i» H. 4. 12. of the kings charters, and letters patents, as it appeareth in our 
»4 H. 6. 12. books, 

3* ^ ^' **• (10) Praterea dominus rex de gratia fua J^tciaK concefftt, ptoef 

9 H. 7. II?** omnia judicia que reddenda/unt in fiacitis de quo 'usarranto per jjiflic^ 

»oH. 7. 1*3, 14. apud Wefim* poft Pajch* pr£tdi^\ et pro ipfo domino rege^fi parties atue^ 

|6.H. 7, 9» amiferunt ad ijfum dominum regem revenire ^voluerintt tale tfaheotu^ 

remedium de gratia dominl regis ^ ficut fuperius eft conceffumS^ This waa[ 

a fpeciall grace indeed of the king, that though |ttdgemen^ ha4 

been given in any of his courts at Weflminfter ^^e the fbaft of 

Eailer in pleas of quo luarranta for him againfl any of his fiibjedts 

(which judgements in law againft the mbje6b were finall) yet» 

thofe judgements notwith(!andkig, the parties grieved fhould bc^ 

within the remedy of this aft. 

(11) ConceJJtt etiam idem dominus rex ad parcend* mijffts et exptn^^ 
fopuli de regno f quod placita de quo ^warranto de catero et fhuitimtmr 
et terminentur in itineribtu jufticiar^.l The cofb, charges, and ex- 
penses of Uie fubiefts in thefe cafes w^re ezceffive^ and therefore! 
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i» meet with tUs mtfthiefe, and that the fabjed might lecdva 
jjiaSdce ia hn own conntry* at it were at his owne doores» it is Uke- 
wife of die kings fpeciall grace that pleas of ^ vfammf fhonid 
be htgoA and £fenained in the eyres of die juftices. 

^ Of this branch we inde a nouble cafe in oar books, and I will 
cite the cafe as I finde it of record, and as it may be gadiered in ^ g. 
oar books. The archbifiiop of York was in pofleffion of priiage 1 1' .^' .^ 
of wines in die port of Hnll, and in the raigne of E. a. in the ^' 

time of John arahbiihop, the fame Aanchife was feifed into the 
kii^ hands ; after the deceaie of John archbifiiop, William arch- 
bifhop Hl$ focceflbr foed in parliament in the raigne of £. 3. by peti- 
tion. 0||f right to be reftored to the faid franchife; and afterward by 
padiament the petitioner was refiored to the poflefficm of the faid fran- 
thVk tnd by the fame award it was adjudged that the faid William 
archbifliop the peddoner fiiooki anfwer the king, when and where 
lie pleafed ; and the like award was made upon the petition of the 
ifaid William archbifliop in the parliament th(e morrow after the 
feaft of S. Catherine in the fourth y eare of the fame king ; where- 
upon the king brought a writ of ^uo n»arrant9 againft the faid 
William archbifliop returnable in the court of common pleas, to 
know by what warrant he claimed to have prifage of wines in the 
port of Hon ; Faming that femons feijant (who after was chiefe 
jnftice, and after that lord treafurer of England, and laftly lord 
<hauncel]or of England) of councell with the archbifliop, pleaded 
to the jnrifdidtion of the court, and demanded judgement, if the 
archbifliop ought to make any anfwer there, for that king Ed- 
ward, grandfather of E. 3. made a flatute (intending this ftatute 
of 18 £ !•) which provided, that the pleas of qua ^warranto flionld 
be pleaded before juftices in eyre in the counties, and that it was 
ordained by a ftatute made in the time of king £. 3. at his parlia- 
ment at Northampton f which was in 2 E. 3.) that by a writ under 
the great, or privv fe^e, no difturbance mould be that common [ 4^8 J 
right fliottki not oe done to all, and wee intend not (faith hee) 
that againft the faid ftatute, which is a law common to all, that wee 
ought to anfwer in this court. The matter concerning this ad of 
18 £. I. was net denied, but fir William Herle chiefe juftice, that 
gave the rule, telying upon the award in parliament, that the 
iuchbifliop fliould aniwer the king when and where hee would, 
and there it is iaid, that the award of parfiament was the higheft 
law that could bee, and thereupon ferjant Paming anfwered over. 

Now when juftices in eyre ceafed, then this branch for the eafe 
•f the fufajed, and for favin^ of their cofts, charges, and e^pences, 
k>ft his tScdti for with juices of eyre this branch lived, and with 
them it died. ' 

Sam have fqppofed that Henry the fecond, did firfi iqftitute Rog. Horentei 
juftices in eyre, whereof pne faith, Ju^iciarii itinfmntes conftituti potter. p't«*ni»- 
ferH.2. I . ^«fi Mwfit regnum Juum in /ex partes, per putrum Jin- ^^ ptri2* ^* 
gtdas tres jmfiidariu itinertaites conftitmt ; and they likewife agree, Camden Brit. 
^md Ifc imftiiutumjifb fdwarda 3. evanuiu 129. 

Wherem how men btherwife learned, but not fkilfull in legall 
andqnides have miftaken both tl^efe points^ we fhall in a word or 
iwo fatisfie the learned reader. 

ThefejnfticesidnerantSy were alfo called /^i^rffxr/^/; they^^ere Lncnbr. Pck? 
trft t nit iti i t cd MdMkH^ 4qpfHf4ttfdiu,fi od/uiiBtorum laiortt,/Miif' ham. 
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Mirror, c. 2* It appeareth by the Mirror, who bad feent the o\i ndit in the. 

i '5* raignes of ancient kings, and namely pf king Alfred, and wrote. 

of the l^wes from the time of king Arthar, who faith, ^ui aunri, 

Brad:. L j. To. cientment foloient let royes en proper per/em eroer de paiis in paiis fmr 

io8. 1 15,116. inquirer i oier et terminer Us pecbes^ et pur redrejenile terUt et cenx qneiuc 

*c* FUtt i *r J* ^ -i^*^ *^ attaine en tielx eires dee perfinel trelpejfes fiutt^ avant re^ 

c.i5,*c.Ve.3, meint al judgement de Dieu. Et puis pur nudtipliceUiom de pechis «# 

%j. 4 £. '3/41. purront my les royes touts fair e per tux nufines et pur cm Use en*voieron^^ 

^ £• 3* 55* lour commtjfariesy que font ere appels juftices errants^ fug nount pofwer: 

iE^ ^ Affb ^^ ^'^ '^ terminer ml perfonel trefpejfe foffque pier cbofi attaim, $i 

406. 14 H. 7.' *'^^^ termine in le damsine eire ou puis fast (which agreeth witk oilip 

%u 15 H, 7. 5. books) and further faith, Eftoiet auncieni •rdeirn que les regies pgremx^ 

ou per kur chief e juftices, §n per j trices generals a touts pleas mer tt 

Mirror, c. 4. terminer erraffent de 7. esns, its 7. ans per my touts counties pur rtc^fotm, 

^um °^^* ^** ^' ^^^^^ ^ touts juftices affsgnes, des coroners de inquiries, des Meeitors, 

"ca. cfs*! "tHc ^.'^Ifto^'^h ^ buidreders, de bailies f et de touts fcmftheds, Ise* And 

books above(aid, ag^io* Cbefcun paiis fohiet deftre gamie per 40. jours per, generafi 

«bi iiipn. fummensy He, All which agreeth with our books ; and s3ter he 

iaith, Abufims eft que juftices et lour mimftersf que occietft le gent fir 

faux judgement, nefont diftreints al fere de autres homicides, que ftft b 

roy Alfred que fift pender 44. juftices in sm anne tout come bosnicides 

pur lour faux judgements : and there he nameth thofe corrupt jof* 

tices, which is to be intended of juftices itinerant, fi>r there were 

not fo many refident. 

And the inftitation of jnfHces itinerant, and the circuit of joT* 

tices in the countiies had his ground from holy fcriptore, for there 

I SafB» c. 7* it is faid, yttdicabat qifoque Samuel Ifraelem cun&is diebus *vit^ fst^„ 

vei. 16. gf j^^ perftngulorewnos circuiens Bethel, et Galgala, et Mafphattii ^ 

judicabat IftrdkkminfttpradiQis locis, revertebaturque in Ramatha} fbi 

enim erat domus ejus, et ibi judicabat Ifraelem. 

As to the fecond point, that jttflK:esin eyre ihould ceafe in x^ 

, . raigne of £dward the third, they have not onely erred infon/e, bjae 

in fine alio, for they ceafed not in the raigne of king Edward the 

third, for it is enaded by ad of parliament after that kings raigne^ 

(in refpe6l of the troubles and foreine affaires) that no eyrea 

r 499 J fhould be holden during two yecrs; and after in 16 R. 2. that no 

]tot.Parliaiii. eyre fhould be holden till the next parliament ; but thus much in 

an. 6R. 2. ^ cafe fo evident (hall fuffice. We have added thus much, not of 

•u. 35. 16R.2. curiofity, nor of a fpirit of contradidioo, but for two refpe^ ; the 

"** **' one, that when our htftorians do meddle with any lega}l pointji or 

matter concerning the law, we would advife them, th^c they^would 

before they write, confult with thofe that be learned* and apprifed 

in the lavv s of this realm : the other, that truth might be manifeflal> 

and prevail. . ' 

But hereof more largely fhall be fpoken in the treatiie concerning 
^e iarifdidion of courts. 
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STATUT. DE WESTMINSTER 3. 

Editum Anno 1 8 Edw. i • Ad Parliamentum 
poft Feftum Hil, et Pafcha, 

In the Parliuaunt Roll k is intituled^ 
Statutum Regis de Terris vendendis et emepdis* 

IT i» called the ftatute of Weftm. 3. bccaufe two notable par- ii)irtof tliefa- 
liaments had been before holden at Weftminfter, the one called ftitutes, fea. 
Weftm. I. and the other called Weftm. 2. In refpeft whereof, '^' 
and of the excellencie of it, this parliament being holden at Weil* 
jDinAer^ is called Wellm. 3. 
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CiUIAimptmres terrarum {i) et te- 
^^^^nementor' de feodis magnatum 
et aUorum domimrum in prajudicium 
ewundem, temporibus retroiiSlis^ mul- 
iotiens in feodis fuis funt ingreffi^ 
quibus libere tenentes eorundem mag^ 
nafum et aliorum terras et ten* fua 
vemlideruhtf tenend* infeod* fibi et 
lueredibus Juis de feeffatoribus [et hae- 
redfbusj fuisy et non de capitalibus 
donC feodorum^ per quod iidem capitales 
domini ejchattas^ piaritagia^ et cuf^ 
todias terrarum et tenement* de feodis 
fuis exiflentium fapius amiferunt: 
piod quidem eifdem magnatibus et aliis 
dmmnis quam plurimum durum et dif- 
ficile videbatury et [fic] in hoc cafu 
txheredatio manifejia, Dorhinus rex 
in p'arliamento Juo apUdJVeJlmon* pojl 
Pt'jch. anno regni fui 18. vlddicet in 
qulndena SanUi ^oban, Bapt. ad in* 
fiantiam magnatum regni Jui^ concejjit^ 
provldifj et /iatuity quod de catero li- 
£eat unicuique libero homini (4), ter^ 
ras fuas^ Jeu tenementa fua^ feu par^ 
tern ind: ' ad voluniat4n fuam (2) 
vender e'[i)<i ita tamen qmd feoffatus 
Untat tcrram ilkm^ hu tfnmcnf //- 

ki 



PORASMUCH as purchafers of 
lands and tenements of the fees 
of great nn^n and other lords, have 
many times heretotbre entered into 
their fees, to the prejudice of the 
lords, to whom the freeholders of 
fuch great men have fold their lands 
and tenements to be holden in fee 
of their feoffors, and not of the 
chief lords of the fees, whereby the 
fame chief lords have many times loft 
their efcheats, marriages, and ward*, 
fhips of lands and tenements belong- 
ing to their fees ; which thing feem* 
ed very hard and extream unto thofe 
lords and other great men, and more- 
over in this cafe manifeft diftieritance: 
Our lord the king, in his parliament 
at Weftminfter, after Eafter, the 
eighteenth year of his reign, that is 
to wit, in the quinzime of Saint John 
Baptift, at the inftance of the great 
men of the realm, granted, provided, 
and ordained, that from henceforth 
it fhall be lawful! to every freeman 
to fell at his own pleafure his lands 
and tenements, or part of them, fo 
that the fe^oftee fhall hold (he fame 
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hid di capitali demino (6) fioM ilUus lands or teiieinenfe of die chief lonl 

{$) per eadem firvitia et confuetudims of the £une fee, by fuch fervice 

{fi)y per qua feoffator fuUs ilia prius and cuftoms 3s hi$ feoffoc held 

l^nwV (7)* before* 

(x Itolly X06. Fits* Afowry^ xoS* i%^i 255. i% Car. ^. c 14.) 

Lib. 3* fol. Z3» (i) ^ia emptmrts terrantm, &r.] The canft of the making of 
•4.Walker8cafc jhig ftatute, appcarcth by the preamble, and by that which hatk 
[ 5C>I ] beeii faid upon the expofition of the 32. chapter of the ftatute of 
Mag.Char.c.32. Magna Charu; where alfo the piincipall pares of this aft are ex- 

plainedj yet feme things are thereunto neceflarily to be added. 
31 Air. p. 30. At the common law, if A. had made a feoffment in fee toB. 

* E» %• 33- reddeJid* inde^ five Untnd^ de/e ef bartdibusfitis per 6. d. pro omnilmi 

49 E. 3. 10. fervitiis, etfac* capitalibus dominis feodi pro pnedi^* A. et bitredibus 
/tits omnia fewitia debtta^ He. 

In this cafe hj the £ril; reddend* or tenemt the land hdd been 

iiolden of the feoffor, and all the fervices due (hall be done to him; 

fer to do fervice for a man, is to do it to him ; ff» pro me aiiqmd 
facit^mibifecijfenjidetur* 
% Ait S. 33 Ei 3. If the tenant had made a feoffment in fee before this flatnte ge-« 
-A°""j5y 5** nerally, without refervation of any tenure, the feoffee (hould have 
4? E 3.^^<. b. holden of the feoffor, as he had held over; for example, if he had 
4H. 6.'»o/ * holden by knights fervice, the feoffee by creation of law had holdea 

by knights fervice of the feoffor, in refpcft of the tenure c^er by 

him; and therefore if the lord had confirmed the efiate of the 
49 E. 3. 16. feoffor, w«. the mefne, to hold by fealty onely (which was focage) 

the tenure between the tenant and the feoffor fhould be focage ufo, 

becaufe the tenure created by law followeth the tenure, in refpcft 

whereof it was created. 

(2) ^od de cater liceat unicuique liber bominif thras Jueu^ Jhe 

tenementafuayfiu partem inde ad njoluntatem fuam 'uendere.'} By the 
33 E. 3: Avowry common law, the tenant might have made a feoffment in fee bf the 
^^^E^H' 6!*° whole tenancie to be holden of the chief lord; but notwithfhmding 
lib. tlfol'sv ^^ ^^^^ might, during the life of the feoffor, take him for his te« 
Wafken cafe, nant, and avow upon him (in refpedt of the former fealty, ferrice* 

and privity) albeit the feoffee gave notice, and tendred him all 

the arrerages, which now this flatute hath altred. 
Mag. Cfcart. g^^ ^^ expofition upon the 32. chapter of Magna Charta. 

*^*^** (3) FendereJ] Is here not onely taken for a fale, but for any 

alienation by gift, feoffment, fine» or otherwife : but fale was Hit 

mo|l common affurance. 

(4) Libero bomitti.] 1. Libere ienenti; to every free-holder. 
Hereby are excluded not onely natrvi, but alfo native tenentes, 
copy-holders, or tenants at wxU^ according to the cuHome t>f the 
mannour. 

(5) ha tamen quod feoffattts teneat t err am illamt feu tenementum 
4 H. 6. 20.. illud de capitali domino fe&di illius.] The general! words of this aft 
a £. 4. 12. take not away neceffary incidents, as that the feoffee of all, or of 

part, fhall give notice, and tender the arrerages before the lord 
ihall be compelled to avow upon him : neither do thefe, or the 

, former words [de catero liceat] take away the fine for licenfe of 

alienation, &c. of lands holden of the king in capite, for thst be« 
longeth to the king by the faid ftatute of Ma^na Qbarta. ■^e9 

Mag. C'lart. Magna Charta, can. 32. 

«-3»- Theft? 
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Thcfc generall words have a tacite exception, viz. unlcflc all 
'the lords mediate and immediate do aflent thereunto ; for, quilihet 
rmumdati foHft hnefic* juris pro/e imtr^uB*, 

(6) Capitalis dominus^l Is here taken for the next immediate 
lord, and fo by degrees upward to every lord paramount, albeit 
^e aft fpeakcth in the lingular number: and it is to be known, 

. -that all the lands and tenements in England are holden either me- 
diately or immediately of the king, and therefore he 'is/ummus do^ 
-^aima Ji^a omnes. 

• if the king be lord, A. mefne, C. mefne, and tenant, the tc- 
Jnancie commeth to the Jvands of the king by forfeiture or convey- 
-ance, the king granteth the knds to another in fee [teuend' di^i^i^ 
^ali dofnino^jMr Jervitia dehita^ it confuetal f this grant fhall revive , 
-«iot Onely the immediate tenure of C but of A. and of the king wf/ E^/^^i^hir 
-salfo, albeit the ttneni* de capitaU domina be in the lingular number Jol.*i3o 7?i 
-^as here the fiatute fpeaketh) yet is it as much as capitalibus Bewiies'cafe.' 

(7) Per eadem ftr^Oifia tt confwetudinet, per qtiig feoffaHr funs ilia 

,j/^imi ftnuit,] A. holdetk lands by knights fervice, and giveth the * ^' *• Avowry 
^ame to B. in tail, 10 hold of him in focage; B. maketh a feoff- J^^^«oE.3.2d. 
^Miiem in fee, the feoffee fhall not hold of the lord in focage, as the . , £ ' l',GMr6 
^jiedflFor held, i)ut by knights fervice, as A. the donor held: for by ii6. 48 E. 3.^ 
athe feoffmeat the reveriion in fee holden by knights fervice is 1H.5. 5E«4,8« 
«4rawn ott of the donor, and pafTeth to the feoiFee j and the feoffee }S ^'^^\^' , 
^in this cafe, cannot holdjof the donor: and this cafe is not againft commiOTiban" 
^nhc lette^ of the law, but within the intent and meaning thereof; i„ Yf^l ^ Jf(J°* 
-llbr die meahtng of this law was, that the feoffee fhould hold of the Per cur* which I 
^rd, as the feoffor did when the feoiiee held of the fame lord; and ^»i^ ^^ <^- 
mkus ^ was made for the advantage of the lords ; and therefore ^^^^^^* 
-MU dDoftruftlon the feofee ihall hold, not as the feoffor, but as the 
'^oaor held. 

If the httfband feifed of land in the right of his wife make a 
ieo£fmeut in fee, the feoffee (hall hold as the wife held, for the 
Huftand had nothing but in her right. 

Al^ if the tenant that holds by priority make a feoffment in fee* 
^le feoffee (hall not hold by priority ; for this aft faith, per eadem 
^^Jkr^itia^ by the fame fervices, and not according to every collaterall 
quality. 

If tenant in frank almoign alien in fee, that feoffee fhall not hold t.partof Acla- 

of the lord per eadem ferviiia, albeit he be a man of the church ; ft't«t"» f«^- 

" .%« he (hall hold of the lord by fealty onely : for by the firft words J|^ ^Jj^^ 

^ this aft he fhall hold of the lord, but he cannot hold of the Lowi cafe. 

loid/fr eadem fer'vitiat becaufe it is againft the nature of the tenure 

mn frank almoign, to hold of any but of the donor or his heirs; 

auid generall words of an aft fhall not be token to work any 

cbing againft the nature of the thing, or the rule of law; but he 

Aafi hold by fealty onely, which was as free a tenure, and as neer 

CO the former, as can be, and therefore by confhudion [eadem /er* 

^miia] the feme fervices fhall be taken as neer the fame fervices as 

«iuy be. 

And this ad extendeth to lands holden by fee fearm. 45 E. 3. 15. k 

(8) CoHfiutudimsJ] Is here taken for fervices, as in the writ de Mag. Chart. 
€ mfuetMd ini bus et fer*uitiis, and not for cuftomcs. ^^^P- 1^- "erfc*. 

^^ ^^^^ '*'«^« to «J^c tenant, the tenant IhaU hold per ^g"'^^;,^ 
ukmfinMa, a jfofifiiitudines, at the mcfiic did; and fb if the 131.38 ait. 17, 

tenant 2 £.4. 6. 
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tenant infeoiFe the mefne, the mefne Ihall ho\d per eademjirvifia, as 
he did before: and fo it is if the tenancie come to the mefnalty by 
ad in hwy as by efcheat or defcent, the mefne (hall hold fer eadent 
Jervitia confuetudines^ as he held before; for albeit the tenure be- 
tween the tenant and the mefne in thefe cafes be extind, yet the 
feigniory paramount, which alfo was ifluing out of the tenancie, 
' reihaineth ftilK 
JO AC p. 29. If there be lord mefne, mefne, and tenant, and the £rft me&e 

W^. ». cap. 9. dyeth widioat heir, and the mefnalty efcheat to the fecond mefne i^ 
f***^* ^* ^^^ or if the mefne grant the mefnalty to the mefne, the mefnalty that 
\ ^^* which is necreft to the tenancie doth drown the more remote mef- 

nalty, and the tenant (hall hold per eadem Jerviti^. et confuetudinei^ 
as he held before: but the fecond mefne (hall hold of the lord para- 
mount per eadem fer^itia et confuetudinesy as he held before the ex- 
tinguifhment of his mefnalty for the caufe aforefaid. 
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. Tp[^ fi portem altpiam earundem A ND if he- fell any part of fuch 
^^ terrarumj feu tenementorum alt-' lands or tenements to any^the 
' cut vendiderity feoffatus illam teneat feolFee ihall immediately hold it of 
inamdiate de capital! domino (l)> et the chief lord, and fhall be forthwith 
ofuretur Jiatim de feruitiis quantum charged with the fervices, for fa 
fertineat Jive pertimre debet eidem ca^ much as pertalneth, or ought to per- 
mit?// domino pro particula ilia (2} tain to the (aid chief lord for the £une 
fecundum quantitatem terra^ (3) feu parcel, according to the quantity of 
ten*Jic vendif. Stjic in hoc cafu de- the land or tenement fo fold. And 
cidat capitals domino ipfa pars Jervitii fo in this cafe the fame part of the 
fer manus feoffatr capien^^ ex quo fervice (hall remain to the Ibrd, to be 
feoffatui debet eidem capitali domino taken by the hands of the feofiee, for 
juxta quantitatem terra feu ten* ven- the which he oiight to be attendant 
ditiy df particula ilHus Jervitii fie de^ and anfwerable to the fame chief 
liti ejfe intendens et rejpondens. lord, according to the quantity of the 

land or tenement fold for the parcel 
of the fervice fo due. 

. {Djetf 299. Fitz. Avowry, loi* 108. 21S. Fitz. Herriot, i. Bro. Tenures, 1. .it5. j^ep. i. 
8 Rep. 105. »7 H. S* 1 26. 40 £d. 3.f. 40.) . - ^ 

(l) Feoffatus ilk partem illam teneat immediate de capitali domino 

29 H.S. tenures pro particula ilia."] [Particula ilia] is underllood ofapartxn feve- 

Br.64. 17 E. 3. i-alty, and not in common, and therefore it is holden that if the 

^^* tenant make a feoffement in fee of the moity or third partj &c, of 

^ the tenancy, that fuch a feoffee is not within the purview of this 

. flatute; for a iqoity or a third plart, 8cc\pro indivi/o is not particula, 

for that word implieth a part in fcveralty. 

J7 E. 3. 15. And this branch by reafon of thiis word [feoffatus'] is underftood 

when part of xht itnaLtizy peravaile is aliened, and not when part of 

.. ; "the mefnalty. ^ . 

Lib, 6»f. I. Bru. (2) Pro particula ilia.] Is underftood of fervices diviliblc and 

S"^'rl*/**,i!* appprjtionaWe,^gn4ttOt of entire fervices* be Uicy -annnall or not 
.?.fo- 105,106.. ^ ^ ' . wmuall. 
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annoail, whereof yoa fliall reade notable matter, when entire fer- 
Vices by alienation of part ihall be multiplied, and when not^ and 
what ferviciw (hall be cxtinft by the purchafe of part by the lord, 
and what remaine, and what ihall be apportioned, in Bruertons 
'tafe in the fixt part of the reports, and iii Talbots cafe in the eight 
part. . 

Aliq wheb the lord porchafeth part, he ihall hold that part pro 
-^ar/iculaofiht lord paramount by ^hc purview of this ^tute. 

(3) Secundum quamtitattm teme.^ The ilatute doth ordain that 
\he feoffee of part ihall hold fro particula of the lord, but it is ne- 
IceiTary to be known how the fame (hall be apportioned: fbr/orkw 
^froficitfcire qtuXftkri debet, fi ton cognofcas, quo modo Jit foBurvm :_ 
^therefore admit that there be l6rd and tenant of twenty acres of 
land by fealty, and x ^. rent, the lord doth purchafe two acres, aild 
.taking the rent to be apportioned according to the quantity of the 
land doth diilrain f6r ix s. and the tenant maketh reicods, the lord 
f>rings his aifife, the tenant pleads nul tort, the recognitors of the 
sOiie (hall extend the land according to the valuer and not 
according to the quantity, and that the lord ought upon the true 
valuation of the faid two acres fo purchafcd to have but viij. s. 
^i. d. 

In this cafe, albeit the plaintiffe did miflake the jttfl reiidue upoti 
the apportionment, yet ihall he recover fo much as is found by the 
Jury to be doe; for it were too hard, and a caufe of multiplication 
V)f fuits, and ^gainfl the meaning of the makers of thiis adl, that the 
lord ihould be driven in his aflife or avowry, &c. to hit the juH 
Yumme due upon the apportionment, but though he demahd more, 
yet ihall he recover but that jufl fumme which is implied in thefe 
Vrords, fecundum qiiantitttthn terr^e, i, fecnndnm quantitatem valoris 
terra : but if he demand leiTe in that adion, he ihall hot recoyel' 
the greater. 

And fo it is, if a man make a leafe for yearbs refehrin^ a riint, if 
he grauntaway part of the reverfion, the rent (hall be apportioned 
i>y the common law, and albeit the grauntee of part demand oi* 
X^laime more in his aftion of debt, br avowry then is due, yet ihall 
jbe recover fo much as the jury itiall finde upon a jiiff apportion- 
hient to be due, againit a fuddeii opinion reported by ferjant Bend- 
ioes, Hil. 6 tcjY*. 6. that the rent in that cafe ihould not be ap- 
portioned, but loft; but the law hath been often adjudged to the 
^contrary for foure reafons : 

1 . For that it is a rent (ervice, and hdt a bare contraft, and rent 
IcnriceS were apportionable at the common liw. 

2. It i^ incident to thie reveriiohi which is feverablie, et acceffmum 
jfiquitwr luaurAm fid principalis. 

3. Thie rent, being a rent fervice, is feverable by recovery of part, 
in an adlioh of wafte, or upon furrender in part. 

4« Laftly, it is a generall cafe> &nd fpecially in cafe of wib, wUcht 
teany times are void for a third part. 

And where the cafe hath been put of a leflbe for yearer, the fam^ 
lavir holdeth in the cafe of a leafe for life, whereupon a rent is re* 
Cerved, for the apportionment of the rent, whereby it appearethi 
%hat there was an apportionment at the common Izvr, pro particula 
%j^ecundum quantitatem n/eloris, ilfc* for to none of thefe cafes our a6l 
%k>th ext^ unto. 
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Talbots cafe. 
Firil part of the 
Inflitut. § 222. 
Verbo annu.\l. 
Wheredato you 
may adde for 
the cafe of fait* 
fervice. Mich* 
18 E.i. in Billed 
Rot. 232. Ro; 
Luttereis cafe* 
12 £. 4. 16. 
6 H. 7. 7. 
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CAP. III. 

t^ Tfciendum eft qu&dpir pradi^as AND it is to be unJerftood, that 

•^ venditiones feu empttones terra- by the faid fales cr purchafes of 

rum feu ier^^ aut partis alicujus earun- lands or tenements, or any parcels of 

dem nullo modo pojfunt terra feu ten* them, fuch lands or tenements {hall 

ilia in parte vet in toto ad manum in no wife come into mortmain, ei- 

niortuam devenire^ arte vel ingenio^ ther ia part or in whole, neither by 

contra formamjiatuti fuper hoc dudum policy ne craft, contrary to the form 

editi ( I ). Etfciendum ejl quod ijlud of the ftatute ma3e thereupon of latew 

fiatut* tinet iHWfi de terris venditis And it is to wit, that this ftatute ex- 

tenehd? in feodn Jimplici (2) tantum. tendeth but only to lands holden in 

Et quodfe exten&t ad tempm futu- fee-fimple ; and that it extendeth to 

rum. Et imipiet locum tenere ad the time coming, and it (hall begin 

fejium SanSii Andrea apoftoli proxim* to take efFeft at the feaft of Saint 

futur* anno regni regis E. filii regis Andrew the apoftle next coming, 

i/. xviii. Given the eighteenth year of thtf 

reign of king Edward, fon to king 
Hciiry. 

(9 H. 3. ftat. I. c. 31.) . 

(l) Jd manum mortuam denjenln^ arte *vel ingenio, contra formam 
fiatuti fuper hoc dudum edit*,'] This is underilood of the iiatute 4/r 
7 E. I, de religiojisy and by this braixh that a£l is in no fort im- 
peached by this, but flandeth in full force: and note the manner of 
* iaving of rormer ^tutes in auncient times by gcnerall words^ which 

is the fureil Way. 
iiAff.4i. (2) In feodo fimpUcu And therefore if tenant for life graunt hit 

3 AiHiS. 4H. cftate in leverall parts to feverall perfons, yet may the lefTor dif- 
««* K V ^* ^ Vc^ for the whole • rent in every part, for this a6l extendeth onely 

♦ r^co< 1 ^ tenants in fee-fimple. 

„ *• ^ aH. 6 ^^^ y^* tenant for life, and tenant in taile are not wholly excluded 

20. 21, 22. * ^y force of thefe words \tn feodo fimplici\ out of this ftatute, for 

20 E. 3. where the whole fee-fimple pafleth out of the feoffor, there diis adk 

avowry i3i» extendeth to eftates for life and in taile; as if an eflate for life or 

10 £. 3.ubi fu- in taile be made of land, the remainder in fee, there then tenant 

pra. 38 E. 3. 7, for life or in taile ihall hold de capitcdi dcmino by force of this 

4 H. 6. 20. ^^ jjj^m otherwife it is when a reverfion renaaineth in the donor 
Lib.2.%0.92. orleffor. 

Binghams cafe. For if a man at this day make a gut la taile, tenend* de cep^a-- 
Lib. 3. foi. 8. ^ihus dominis feodii ^c. thefe words are void^ and he fiiali hold ^ 
Heydons cafe. ^ dongr* 



stAtutum 




Statutum de Judaifmb. 506 



STATUTUM DE JUDAISMO. 

A^ Parliamentum tentum poft Fcftum Sanfti Hilarii, et poft 
Pafch^antto 18 E. i. 



JP UR ceo qui k roy ad Vteu qut mults des males it dijherifons dis probis boms 

defa tern font avenus per les ufurers que les Jewes ofitfmt en arere^ et 

-que mults des peches ent ountfurs de ceo^ mefque luy et fes aunc* eyent ent grani 

'pu 

K 

curge * de S^ Edward procheinnunt pajfe^n avant^ mes^qui Us iovmants aviitt 
faitsfoient tenusfave qui Us ufurers mes ceffent f. 

* That is from the feaft of S. Edw. next before pafled, which U the xS day of Matdu 

. By the preamble hereof> two great xnifchiefes did follow before 
the malcing of this ftatftte upon Jewifh ufury; now the difikulty 
was how the fame (hould be remediei^. The miichiefes were 
ihcfe: 

I. The evils and diftienfons of the good men ol" the land. 

2* That many of the fins or ofi^ences of the realme had rifen 
and been committed by reafon thereof, to the great diihonor of Al* 
mighty God. 

The difficulty how to apply a remedy, was, confidering What 
great yearly revenue the king had by the ufury of the Jewes, and 
how nccefiTary it was that the king (hould bee fupplied with treafuri^; 
what benefit the crowne had before the making of this ad appear- 
eth by former records; as uke one for many: from the 17 of Dd- Rot. Patent an- 
cember in tl^e 50 yeare of H. 3. untill the Tu'^fday in ihrovetide no^E. i.m.i4* 
"the fccond ye^are^ Edward the firft, which was about fe^ven yearcs, J7; »J; W»li'w« 
.the crowne had fourc hundred and twenty thoufand pounds dit. coi^tum". 
fifteene (hillings and foure pence ^ exitibus Judai/mii at what time 
the ounce of fflver was but xic d. and now it is more then treble fb 
much, fo ias the recitall of the preamble is true, Mifqut luy etfis 
Mumcefins tyatt ent grmmdfrem de la Jemrie. 

^ Manyprovifiona were made both by this king and others, fomd [ 507 ] 
time they were bani(hed, but their cruell ufury continued; and Tempore R. i. 
ipotn after ihey returned, and for rcfpeil of lucre and gain, king Vfet.Mag.Chi»f. 
JohA in the fccond yeer of his raign granted unto them large li- cha/tft'jobln. 

3l« bcrtifls nu.49.53. iSF* 

\ \this mpUars to he UttU mon than the preamhU oftheflatute entitUd ^ Sfatutim 
de jtulaifm^*^ <wbicb is gLnten at lengtb in the book quoted by lord Coke in the margim, 
Wet. Mag. Chart, from whence it is trai^firibid in the afptndiK to Ruffbeads f.atutss 
mtimgtbofeofwtcirtainttimt^l 
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Florilegos Cron. 
Dunftable. 
Banifh the trade, 
and baniih the 
tradefman. 
Divers kings had 
^aniihed the 
Jews, and yet 
they retarned, 
but no king ba- 
nifhed their 
nfury before. 

Rot. clauf. 1 8 E« 
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The like writs 
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led, De Judah 
regtri AngVva ix* 
guntthut. 
♦ Nota* 
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t^ptoret terra' 
rum was matte. 



Statutum de Judaifmo. 

berues and privilcdges. whereby the mifchiefs rehearfed in this aS 
without meafure mulciplycd. 

Our noble king Edw. i . and his father H. 3. before him, fought 
by divers ads and ordinances to ufe fome mean and moderation 
herein, but in the end it was found, that there was no mean in 
mifchief, and as Seneca faith. Res prrfe3o fiulta efi wequitiie modus^ 
And therefore king £. i. as this ad faith, in the honour, of God, 
and for the common profit of his people, without all refped C^n 
refped of thefe) of the filling of his own coffers, did ordun, thatflo 
Jew from thenceforth fhould make any bargain, or contraft for 
ufury, nor upon any former contrad fhould take any ufury, from 
the fcafl of Saint Edward then lall pad ; fo in effed all Jewifti ufury 
was forbidden. 

The king of France, anno Domini 1253. 37 H. 3* banifhed out 
of France all the Jews perpetually, faving merchants, and fuch as 
fhould get their living by the work of their hands; but roon after 
they returned again. 

This law flruck at the root of this p^ftilent weed, for hereby ufury 
jtfelf was forbidden; and thereupon the craell Jews thirfling after 
wicked gain, to the number of 1 j;o6o, departed oat of this realm 
into forem parts, where they might ufe their Jewifh trade of 
ufury, and from that time that cation never returned again into 
this realm. 

Some are of opinion, (and fo it is fatd in fome of oar htflories) 
that it was decreed by authority of parliament, that the ufurious 
Jews fhould be banifhed oat of' the reahR ; but the truth is, that 
their ufury was batiiihed by this ad of parliament, and that was the 
caufe that they banifhed themfelves into forein countries, where 
they might live by their ufury ; and for that they were odious 
both to God and man, that they might paffe out of the realm in 
' fafety, they made petition to the king, that a certain day might < 
be prefixed to them to depart the realm, to the end that they might 
have the kings writ to his fherifes for their fafe condud, and that 
- no injury, moleflation, damage, or grievance be offered to them m 
the mean time: one of which writs we will tranfcrrbe : 

Rex 'vic* G, Cum Judseis regni noftri uni'verfis cerium tempus pre- 
fixerimus a regno illo transfretandii nolentes quod ipfiper miniftros mftm^ 
out alios fuojcunq; aiiter quam fieri confuevity indebite fertreSentur : 
tibi pracipimui quod per totam balivam tuam publice proclamari, et fir- 
miter inhiberi facias, ne quis eis infra tempus pradiilumt itguriamt 
moleftiam, damnum inferatyfeu granjomen. Et cum contingat ipfos cum 
catallis fuis, • qu^e eis concejpmus^ 'ver/us partes London, caufatransfri" 
tationis fua, dirigere greffus fuosy falvum et fecurum ctmduQum ms 
habere facias fumptibus eorundem, Provifo quad Jud^i pradiQi mnie 
receffiim fuum vadia chriftiamrum qua penes fe hahesa, illii quorum 
fuerint/fi ea ac^uietare 'voluerint, reftituant, ut tentntur, Tefit rig€ 
apud JVeftm. 1 8 die Julii, anno 1 8 £. 1. 

This ilatute de Judaifmo was made at the paiiiament p^ftfiMm 
Hiiarii, anno 1 8 £. I . At which parliament the king had a fimentfa 
granted to him pro expulfione Judaorum, AncJ this writ was granted 
in July following, the king beginning his raign, Novemb. x6. for 
the parliament luew, that by bani(hing of ufury, th^ Jews would 
hot reinain. And thus this npble king by thb means l>anifhed for 
ever thefe infidell ufurious Jews; the number of which Jews thus 
banifhed, was fi^een thoufand and threefcore* 

Slit 
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Bnt lucre and gain, which king John had^ and expeded of the 
^ifidell Jewsj made him ipipie judaifare \ for to the end they ihoald 
lexercife the laws pf their facrifices> (which they could not do 
without a priefthood) the king i>y kis charter granted them to 
have one, &c. which* for the ?reat rarity thereof, and for thajt we 
^nde it not either in our bodes, or hiftories, that wc remember, 
wc will rchearfe in hac 'verba ■: 

Rex oMuihus Jidelitus fms, et omnibus y et Jitdais^ et Anglis falutem. 
Sciatis nt concej^jfeytt prafinti charta noftra confirmajfe Jacobo Judao 
di Loitdmnis pre/by$ero Judiseorumprejhyteratum omnium Judttorum totius 
AngU/t^ Habendum et tenendum, quam diu *vixcrit, libera et quieten 
et honorifice et integre, ita quod nemo ei/uper hoc mohftiam aliquam, aut 
granjomen inferre prafumat, ^lare <uolumus et firmiter pracipimm^ 
\uodeidem Jacobo, quoad 'vixerit, prejbjteratum JudiCorum per tptatft 
Angliam garanietii, manuteneatis, et pacijice defendatis, tetfi quis ei 
faper eofbrisfacere proffump/erit, id ei fine dilaiione (falnja nobis emendq 
noftra) de firisfaSlura noftra emendqirifaciatis tanquam dominico Jud^o 
noftro, quern Jptcialiter in fem)itio noftro retinuimus, Prohibemus itiam 
ne di aliquo ad fe pertinente ponatur in placiiurn, nifi coram nobis aut 
eoram ct^itaU jufticiario poftro, fecut charta regis Richards fratris 
noftrt teftatur, Tefte S, ^athonienfi epifcppo, 13 c, Dat* per manus 
^ H, Cantuariinfii archiepifcopi- cancelldrii noftrS apud Rotbomagum 3 1 
die Julii, anno regni noftri prima, 

Walter archbi(hop of CanCerbmry, ^nd chancelor of England, 
hotn in Weildereham in Norfolk, and brought up by Ranulph de 
Glanvile chief juftice of England, founded the monaftery of Weft- 
dereham, premonftratenfis ordinis. Vide Lib, di antiquitate Britannia 
<^ tcclifi/t, cap. 42. ' Hubertus p. 134. worthy to be read and 
<>brerved. 

Atdkb parliament alft» of tkis noble king E. <. in the 18 yeer 
of his raign, another kinde of Jews were feverely punifhed, <vsk. the 
judges of the kings bench, and of the conmipn pleas, the barons of 
the exchequer, and the juftices itinerants, except two, whom for 
U)eir honour we wjU name (in memoria tttertia eritjuftusj hjiz. Sit. 
John of Metingham chief juftice of the common pleas, and Ellas 
de fiekingham one of his companions, [qui pofiti fuerunt inforTtace, 
Mt prodiirunt aurum ;] for they had dealt uprightly in their places, 
4nd had nevg: ftatned their hands with fordid bribery^ But let ua 
return to our naturall Jews. 

The richeft of thefe fqpn after this parliai|aent, by fo^e of the 
kings writ having imba^ked thcmfelves with their treafure in a 
lall (hip of great burthen, when the ftiip was under fail, and gotten 
down the Thames towards the mouth of the river beyond Quin* 
borough, the mafter of the ftiip -confederating with fome of the 
mariners, invented a ftratagem to deftroy them, and to bring the 
fiine to paflfe, commanded to caft anchor, and rode at the fame 
till the fliip at an ebbe lay on the dry fands ; the mafter and his 
confedentes, in fntther execution of their wicked plot, moved and 
inticed thofe rich Jews to walk wiih the mafter on land, for theic 
xecreation and prefervation of health, which they did: at laft, 
when the mafter underftood the tide to be coming; in, he ftole away 
from them, and got him back to the ftiip, whither he was, as it 
was before plotted, drawn. up by a cord; the Jews made not 
fomoeh hafte as he did, becaufe they knew not the danger, but 
^en they ]»erceived in whatperill they were i^ (that had ftiewed 

3 I 3 ^^ 
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Roc. Chart, t. 
Regis Johan. 
part. I. m. 2S« 
Chart. 171. Thit 
king had a moi( 
troublefom and 
di (honorable 
raign, God rai(|» 
ing againft him 
for his juft pu« 
nWhmenc two 
potent enemies. 
Pope Innocent * 
the 3. and Phi- 
lip ki'ng of 
France. And 
befides (whicfa^^ 
was the worft) 
he loft the hearCi 
and love of hit 
baronage and 
fubjeA.S and at 
the laft had a 
fearful end. 
* H. id eft, Htt« 
bcrti. 
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Chron. de Dan- 
ftabk & Vet. 
Manufcr. Itiner. 
Kane, coram* 
Joftic ItJoeft 
an. xSE. I. 

J- 5°9 ] ^ 

¥l.Parlam.foft 
Pafch. apvd 
London, 
a I £. I. Rot. 4. 

* Note a good 
expofition upoo 
this ftatote. 
What offence It 
is to deceive the 
king of any of 
his forfeitures. 

• For in doing 
of bis fealty he 
is fworo. 



Modus kvandi Fin^^s. 

no mercie to numbers that cryed to them) cryed lo htm for help : 
hu wicked and propbane anfwer to them was* that they ougl^ 
rather to cry to Mofes, by whofe condud their £ithers pa&d 
through the Red Sea, and that he was able to deliver them out of 
thofe raging flouds which now came in upon them : and within a^ 
a ihort ^ce fwallowed up them all: the maft(?r, and fuch other aa 
were confenting to this foul faft, were before the juftices itine- 
rants indi£led, convided of murther, and hanged. 

And hereby it appeareth, that divide altion did foHow thefe<riiel\ 
JeH's, wicked and wretched men; fo^ the debts of cruelty are feldtnH 
unpaid. " *' 

We will here ad4^ ^ record ^ Prion de Bridlington^ the infor- 
mation or charge is not in the recbrd, this onely we finde : 

Et quia pradiSus prior cogno/cit quod pradiSta pecunia prad^ Jud^to 
debehatur, viz, 300 /. ftec ei fohvthatur ante exilium Judaorum^ ^ 

• ^uicquid nmanfit de ecrum dehitis, Out catMs in regno^poft eoritm exi^ 
Hum demitio regifuit ; ccnfideratUm eft quod dominus rex recuperet //-* 
cuniam prad\ ^ diSum eft eidem priori quod non exeat <villa antequang 
domita regi de prxd^ pecuniafatisfaciat, Et refpondedX Johanms archi-^ 
epi/copus Ehorum, quia pracepit di^o priori fol'uere n)amt* Juo pr^dic* 
tank pecuniaa^ in dcceptionem regis , contra • facramentum t^ fide* 
Utatemfuam domino regi datam, &c» Idinfiu alio Rot: anno 2iZ £• I. 
Rot, 5^ ... 

* The archbifliop confeffing the fame, was adjudged to be in 
mi/ericordia regis, fed idem dominus fex refervai fibi ipfi taxationela 
m/ericordia. • ^ ' 

This light touch we have given to this branch of this a£l, to the 
end it may be a precedent and pafttem in like cafes to apply the 
like remedy, and will leave the reader to perufe the refidiie of. 
this a£l, which is worthy to be read, and ncedcth not any ex-' 
pofition. * " .^ - - . ..... ... .. .. > .- 
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jS) VANT k hrlefe original Joit lie 
**V^^« prefence aes parties devani 
jufticesy donques dird un countour \i) 
ij/tnt: Sir juJlUey conge da:cord^ (2) ; 
kejujiice dirra^ que dirra f {2) Sir Ro- 
bert-i et nofmera un dis parties. Don^ 
quis quant ihferront agree de hfumnie 
de pecune (4) que ejl done al roy^ don» 
ques dirra lejufttcey Cfies la peace (5^. 



\X/'HEN. the writ originalis dc-* 
livered in prefence of the par- 
ties before juftices, a pleader (hall fijr 
tbis. Sir jimicey con^, 4P accorderj 
and the juftice (hall fay to him. What 
(aith fir R. and (hall name one of the 
parties. Then, when they be amed 
of the fum of money jdiat'niim ber 
given to the king, then th^Juftico 

. Ihall 
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JBt puis dirra le countour^ Iffint que la 
^eoce eft tiell^ a vous conge^ que JVtU 
^iam et Alice fa feme^ que cy font^ re- 
'^^rognifont [^) le mannour de B. ove les 
appurtenances (8) contenus en le brief e 

C^)> (fl^^ ^^^'^^ ^'' -^» ^°^^ ^^^^' ^^^ ^l 

^^ad de lour done^ A^ aver et tener a luy 

^t a fes heiresy de W, et Jlice^ et les 

^Eiei^s A. come en demefne^ rent^feignio- 

^iesy courtSyplees(g)y purchaf^s^ gardes^ 

j^^ariages^ Xeliefes^ efcheats^ molins^ 

^^=2V0U)fat7S de ejglijes^ et touts outers 

_ j^ranchifeS'i etfranke cu/lomes al avant^ 

^:dits manours apperteignani^ rendant 

-a^^r a N. etfes heires-t chiefes feigniours 

-^^ fee^fervice due^et cufo^nes pur touts 

^ Hsrvices* Et fait affavotr^ que order 

^de ley ne fuffre mye^ que final accorde, 

^ oit leve en la qourt le roy [10) fans 

^^riefe (iriginal {li)^ et ceo a tout le 

^^nuns dsvant iv.juflices enbank (12), 

^u en eyre^ et non pas aillours (^3)j ^? 

^^mgn prefence des parties nofmes en hriefe 

^14), queux foient de pleine age^ et de 

^ ^mi wne memoricj et hors defryfon, Et fi 

^ ^eme covert de baran foit un desparties^ 

- ^nques covient que el foit primerment 

^onfeffi de iv, juflices avantdits (15). 

£t fi eJ nafjent al fine^ ne ceo liver* 

jnie (l6j, £i la cfiufe pur que tiel 

^oUmpnitie doit eflr^f^iit en eel fine efly 

}ur ceo que fine eft ci hault bdrre^ et 

de ci graund forcey et de ci puijfant 

nature en foy^ que el for do s nemyfole^ 

rnent ceux queux font parties et privies 

(20) a lafincy et lour heires (19), mes 

touts outers gentes de mound* (21), 

queux font de pleine age^ hors de pryfon 

^17), ^/ de bone memrie^ et deins les 

VO, meres^ le jour del fine lev^e {22)y 

jS& ne mettront * lour claime (23) de 

kur anion pur k pays<^deini Ian et le 

JMwr(i8). 



(< Rep. 39. Raft. 34^. 17 E<U x. flat, i. c. i. 
(.^. 1 5 Ed. 2, ftat of Csrlifle.) 



fhall fay, Cry the peace. And after 
the pleader fliall fay, In fo much as 
peace is licenfed thus unto you W. S. 
and A. his wife, that here be, do ac- 
knowledge the manor of B, with the 
appurtenances contained in the writ 
to he the right of our lord the king, 
which he luth of their gift, to have 
and to hold lo him and his heirs, of 
the faid W. and A. and the heirs pf 
A. as in demeans, rents, feigniories> 
courts, pleas, purchafes, wards, mar- 
riages, reliefs, efcheats, mills, advow- 
fons of churches, and all other fran- 
chifes and free cuftoms to the (aid 
manor bdonging, paying yearly to 
R. and his heirs, as chief lords of the 
fee, the fervicQS and cuftoms due for 
al{ fervices. And it is to be noted^ 
that the order of the law will not fuf- 
fer a final accord to be levied in the 
king's court without a writ original, 
and thatmuft te at the leaft before 
four juftices in the bench, or in eyre, 
and -not otherwife and in prefence of 
the parties named in the writ, which 
mufl be of iPull age, of good me- 
mory, and out pf prifon. And if a 
woman covert be onp of the parties, 
then (he muft be firfl examined by 
four of the fajd juftices; and if fhe 
doth not ^ent thereunto, the fine 
(hall not be levied. And the caufe 
wherefore fi^ch folemr^ity ought to be 
done in a fine, is, bocaufe a fine is (o^ 
high a bar, of fo great force, and 
of (b ftrong nature in itfelf, that it 
concludeth not only fuch as be parties 
and privies thereto, and their heirs, 
but all other people of the vvrorld, be- 
ing of full age, out of prifon, of goo(| 
memory, and within the four feas, 
the day of the fine levied, if they 
make not their claim of their adlion 
within a year and a day by the coun- 

i.R. 3.0.7. 4H.7»c.24. ^.R^p. 125. 4Ed.3. 
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Fl.Com. 368. a. For the antiqaitie of fines, it i^ ceruine that ^hey. were freqaoot 

^^r&c ^Brka • ^^^'^ ^^^ conqueft. 

fibfi. fo. 435. . ^.^^ ^^^^ ^^^ ^^^ l^^^pp^^ fine?, or a finall concord wer^ firft 

lib J. f. io6. li. ii^ftituted, and wherefore ^i is called fif{is, it appeareth in the iai4 

4.fo. 156. auncient authors, uhi/upra, which wrote liefore this a6t ♦ and hy 

?i*^' Vfi **'^ others, and furthe^ by an ancient record of parliainent, anno 19 E. i. 

Sb?i ci/«.** V* ^^^^ words, i^ecin regno ifto pr(njideatur 'Uil Jit aliqua/ecuritas ma-- 

Lib. 5. fo.' 38.* y*'' 'Vil fokmnior^ per quam aliquis ftatum certiorem habere poffitf vr/ ad- 

Teyi cafe. ftatumfuum n)erificandum aUquod foUmnius ufiifMnium frolducere^ fuatn. 

I*!. 4. C. i^Sj. ^^JW /« r»rz<i domini regis Ii4/atum, fui quidem fini$ fie ^/ocatur, e% q^i^i^ 

Jkv«»J»«J ^?^j^ /»// et conjummatio qmmum flacitorum ejfe debfU See the record, for 

ParHam.^pud it i« notable. 

Aiheridge, anno Fpr the hatite^e ^nd puiflant force and ^lature of a iine, fonie- 

:i9£.i.Rot. ;2. what ihall he faid hereafter in this chapter, in the meane ticnei 

The cafe of tl^c true pleading of a fine is not, that /. 5. k'vasvit quendant finem^ 

JhewifcofTb. -^^ ^^^ quidam finis Je le'ya'vit^ (^c without alledginj of any 

Weyland. f?*%- 

ayE I. c. I. ace'. Fof the parts of a fine, fee Teyes cafe, lib. 6^ 

Tirft part of the ( I ) Un countor,] That is to fay, a fcrjant, as before it hatl^ 

Inft. fea. 441- been faid. 

Dier IX El.. 29 1. ( 2 ) Conge daccorder, ] /. Licentia concordandi. 

PI. Com. 254. j?Qr this licenfe a fine is due to the king, which is called /jar/f/ri^ 

&4t»'"* lUentia concordandu And the reafon that this fine is taken, is for. 

Stapletons cafe, that the king lofeth by reafon of this concord the fines or amer^* 

Li. 6. ^0.38,39. ciaments, which ihould have beene dvie to him npo.n U^ejudgemopt 

?f^*^ ^}\ pr non-fuit, and othei: advAOtages. 

?)iis fine^rtf //a9^^^c^»^0''^^W/ is ^n ancient flower pf the crown, 
is called the kings filver, and the poft fipe, and it is cailedl the' 
poft fine in refpeA of the primer fine, or the fine in the Hamper; 
for in every reall aiSion of laiids or tenements of the yearly value 
of 5 mark^, there is due in the IJamper upon the onginall vi. s. 
viij. d. 'VIZ., for every v. marks of land vi. s. viij. d. and if it be onder 
V. marks, no fine in the Hamper upon the originall is due 2 a writ o£ 
covenant to levy a fine (whereupon fines in tbefe dayes are ufuall^f: 
\ levied) is holden a reall writ, fur which a fii\e in the Hamper i^ 

paid. Mow the fine pro hcentia congordandi* or the poft fine is alfo 
^ certain, for it is as much as the primer finp, and halfe as much more* 

^ As for example (quia txempla illufirant) a wrijt of covenant is 

l)rough^ to Icvie a fine of land, of the yearly vsjue of v. marks, there 
is VI. s. viij.d. due prefeniJy for the p^ime^ fine, or fine in the 
Hamper, but the fine ^ro licentia concordandit or the poft fine is not 
due till conge daccorder be graunted by t&e court, in this cafe the 
poft fine is x. s. that is as much, and halfe as much as the primer 
fine was, but if the land be under v. marks, fo as ho primer fine is 
diie, yet (hall there be a fine fer conge daccord^^ and thkt is alfo cer- 
tain, 'viz* vi. s. vii}. d, ' 

And note there is ho poll fine due, but when there is conge doc* 
corder, and in the court of common pleas there is a (peciall- clerk 
for the entring of thQ kings filver in a roll, which is alfo endorfe^ 
upon the writ of covenant. 

And thefe fines pro licentia concordandi are not againft Magtu^ 
Qharta^ c. ^9. for it is an ancient revenue of the crown. 
Dier 5II. 42o.b. And the poft fine is paid (as here it appeareth) for the concprd. 
j.ib. 5.foi.39, for that is the foundation and fubftance ^f the fine, for ^tcr that," 

^•eyescafc. • - V 1 T" * - 
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and the kings filver entred, though theconufor dieth,the fine is 

food, and the land pafleth, but if the kings iilver be not cntred> the 
ne nwy be reverfed in a writ of error. 

If a m^n bring two originall writs of covenant, the one [ 512 3 
for land in Suif. of the yearly value of vi. 1. and another in 6£lix.Diera27; 
EiTex of xxiv.l. and albeit there be two originals, yet there i$ 
but one concord, and for that concord one entire fine is due and 
not feverali, 

(3) ^* i/onera,] The printed bookes are faulty, for they be Lib. 5. fo. 35^ 
fue dirra: which (hould be que datura^ that who is the conufee^ Teyescafo. 
that he may give it, and the ferjant nameth him. 

Now the conufee doth pay the fine, pur keence daccorder^ 
^ here it appeareth, and if there be mdre then one in the 
fine, then he^ ii^ whom the fee repofeth by the fine, prayeth the 
fame. 

And this fine pur ^ongt daccorder. doe belong to the king in (q 
high degree of his prerogative, that they pafie not by his general! 
graunt of all fines, albei^ the grant be ex certa/eiinfi4i,/peciali grati^ 
tt mero motu, i^c, 

(4) ^ant ilsjont agree ^$l/oinme depecumeJ] Which is eafily done, 
for the fins upon a ju^ computation of the primer fine, is, as is 
afiarefaid, certaine, 

(5 ) Cries la peace*"] Some hath it, Tree^es k peace, that is, drawn 
(he peace: here peace is taken for the concord, and the ferjant 
(hall fay, Le peace eft tiel ove <poftre conge. 

(6) ^ue William et Alice fa f emit quetyfint, recogmfont Is manno^ 
de B. onje les appurtenances, &c.] Here it appeareth that they which 
levy the fine oUghtto doe it in perfon, and in open court exprelTed 
in thefe wprdt \que cy /ont\\ and the reafon thereof was, that the 
judges in open court might upon the view, and other good meanes 
difcerne of their age, idieocy, non compos mentis, and coverture, and 
whether thofe that appeare were the fame perfons, all which might 
better be difcerned in open court, and the judges informed of the 
truth thereof, where fome people of moft of the parts of the 
kingdome are many times prefent, and men will be more fear- 
full to ofirer any thing that is unjuft in open court (which is 
the publike feat of juftice) then in a private chamber, and 
this was in refped t^i the hautefib and puififant force and nature of 
a fine. 

But this is altered by a later ftatute, whereby it is provided, sut. de CtrllSe. 
that if any perfon aged or decrepit, impotent, or by cafualty be (b 15 £.2. 
opprefiTed or holden, that by no meanes he is able to come before 
the joftices in court, that in fuch cafe two or one of the joftices, by 
afifent of the refidae of the bench, fhall vifit the party fo difeafed> 
and ihall receive his conuiance upon the plea, and forme of the 
plea, that he hath in court, whereupon the fame fine ought to be 
levied; and if there goe but one, he (hall take with him an abbot» 
a prior, or a knight of good fiune and credence; and hereof the 
writ of dedimus poteftatem had his beginning, and at the firft was 
not grannted, but where the party was fo aged, decrepit, or im- 
potent, as he could not come to the court, and accordingly the 
writ of dediimtt pohftatem was feuned, ac prafatus A, adeo tautens 
fxiftai qmod ahfqm nuodsaefii emrporis periculo m/q; ad fFeftn^ ad dkm 
jfa hruifra^* contm^ ad nc^nitmem quod in bat pom requiritmr 
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funfhd* lahorutt non fuffictt\ wlkich forme albeit it contuiuetli Xk\ 
this day, yet is the conafans taken of them that be in health, an4 
able to travell. And where that ad fpeaketb 6f a juftice, a dtditmts 
fouftatem is grannted to a feijant at law, fwom to the king, as 
COiomop. experience teacjieth; and the chief juflice of the court of 
^Qimon pleas may take a conufans of a fine, virtute officii fui, 
without zny writ %i dedimus fottftaiem^ 

I^ere is a forme of the moll principall fine, 'vi%. the finey&r conu- 
fame de droit com$ ceo que il ad de/on done. 

It is to be known tliat there are two kinds of fines, 'vix. one exe- 
cated, s^nd the other executory. Executed, that is, where the 
prefent eflate pafTeth uncb^ or is fuppofcd in the conufee, for fuch 
a fine is a feoffement of record, as this fine come ceo, or far releas, 
or confirmation, or far farrender. 

Executory, as when no eftate is veiled in the conufee untill it be, 
executed by entry or adtion, as fines fur grtsunt et r^er by the 
conufee, which mud be made upon a fine come ceo^ or far releas, C5ff. 
or other fine which is executed^ or otherwife the conufee could 
not make any grauntard render of that land, &c. which he had 
not; more fhall be faid hereof in the cxpoficion upon the Hatute of 
27 E. I. defnibus. 

(7) Recogni/ont, &c.] Recogmi>erunf is the auncient and ufuall 
word in a fine for the conveyance of lands, &c. and very apt, for 
it is made a plea of land depending when eitiier the demandant or 
tenant doth acknowledge the land to be the right, of the other 
per amicahilem compofaiQuem^ et jincdem concordiam, as Glanvill 
faith. 

The agreement of the parties have altered the forme of the 
9onufans ht;re expreifed, and doe adde, et illud remifit et quieium, 
clamavit, l^c. Alfo the Ane/nr conufans de droit come ceo^ doth now 
comprehend a claufe of warranty, which is here omitted. 

{^) Le mdnnor de B, ot/e les appurtenances, "] Of what heredita- 
ments a fine may be levied? Regularly it may be levied of any 
^hing whereof a /rrf'a)&^ quod reddat doth lie, as of land, rent, &c. or. 
vi\tTtof2LpriecipeqiiQdfauiaty2L.s the writ of cutlomes and fer vices, or 
whereof 2L precipe quod permittaf, B3 to have common a way, &c. or 
to be lhort,whereof a /r^r/^^ quod teneat doth lie, as the writ of co- 
venant to levy a fine and the like, fiut of ancient times fines were 
levied of other things, then will be at this day allowed, and yet 
thofe ancient fines (hall be holden now as available, as they were 
taken to be when they were levied. 

A fine cannot be levied of a mannor, or lands, that is ancients 
demefnc^ for that fhould be a wrong to the lord of whom the land 
is hdden, for by the fine .it (hpuld become fraxlk fee, and not im- 
i^eidaUe in his court, &c. and if any fuch fine ibe levied, the 
lord fliall reverfe the fiuiein.a writ of :deseit,for ruinter tdiot ^a 
akeri mcerenem dibit. 

(9) Come in dinufai^ mtiStfoigniemiiif eourts, ipleast SecJ] At the 
time of the makix^ of this ad, the farme ufias to enumerate in gene- 
andl whereof the mannor confined, bntthatfermeiis now alio alteovd, 
and that claufe whoUyomittedat thisxiay. 

^1^) Li ordndii ley mMkr wff ipafiMll concord ^t.lefoy in U 
murt U rey fiats bri^ origineuL^ ^Hereby it a|>pQareth that this ad 
lis a declaration of the common kw^ai» the ignorgace or error 4)f 
^ioine judges Was the caufe of declaring of the law hereiQ. 
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Fiid, if tbere be bd ongimO wiiu ^^rt tfe fise is «K Ti»d» htt 7^^ t.M* mX> 
voidab;e br Is^, nd tbnefim ike j^ frkk [Lr jr»v M htm .«»^ i$£4f»- 
/W^l snd dor k br vrit of cmr, and chat holdcth aMb win 1? . ^tit^ 
Ctiere i» an cn^JBul vnt aaa the nie is lerxa is vcli of tiOLt vinoh H^rt ^M u6# 
is cost».-Tigd in t:i; vrir, as of fcice ether thing BOt^contadaed : as 
i £~ :hs irrir of oowriXDt be of the aanaor of IX and the fiae is cf 
<:He TDSL'snoT c£ D. aod fike»iie of tbe maanor of S. it is ^^oidable 
ioT the isaraar of S. bf imt of enor. It hokleth iHb whoi £ S<4 ^ 
IE lac npz is leried inwnfriiatdy to a peribn aot named ia the writ 
^> f covenant; as if A. be piainti^ in the writ of co^-enaHt againft 
CJT. and C. lerieth the fine to A. and B. it is voidable by writ of 
^ K-TOT, bat the learning mad be farther e x prefled» 

For as caiMxnucg the thing whereof the fine is levied, it is to loE. 3 75, (4. 
fa-* knowne that in c3c of a fine fur graai et nrndar, which contiiaeth **5i»w ^^^' 
sa. double fine, there is a great divcHity between the fine jhr ^tmijfimt ^ « jhlns Vi^^ 
^iV iirait cwme rap, lie. for tbu maft be levied of the land, &c. in the ^s aV. 37. ^9 C^ 
^riginall, bat the grant aad render may be of another thing then 3.3. 3S b\3. i;. 
is exprefled in the t>rigical] : as A. bnngeth a writ of covenant iS£*4<23. 
^^ainft B. for the nuinnor of D. B. cannot levie a fine to A, of a J? e' ****kj 
^cmt to be ilTaing oot of the mannor of D. bat he maft levie the fine ^ ' * ^* ^ 
-of the mannor of D, according to the writ, and his coverjint 
^lierein exprefled, hot A. may grant and render to B. a rent out of 
CJie fame mannor contained in the fine, bnt not out of any other 
land, neither can the grant and render be of any thing collateral! 
ibo the land, &c. contained in the writ, or of another nature, and 
'tielther ifibing out of, nor incident to the land, &c. contained ia 
^he originall. 

If two doe levy die fine, the grannt and render may bee to one 24 £• S* 35* 
c>f them. 

' As concerning the peHbns to be named in the fine, the fine/irr 
^mm/oMf de drmt comi ceo, ^c, cannot be levied to any perfon that is ^ E.i.finet 1 17. 
aiot party to the writ of covenant, neither can the grant and render ^ i^* 5'' ^ 
^f the land. Sec. be immediately m frimo gradm to any that is no \^ £* ^* J,^ ^ 
|>arty to the writ, but mediately or in zgradut ^c, it may: for iSH.y.finet 
example, if a writ of covenant be brought by A. againft B. of the Br.iii. 3oH.t. 
jnannor of D. B. levy a fine to A. C9me ao, A. may grant and render ^"** *■*• *^' 
the fame to B. for life, or in taile, the remainder to F. in fee ; for 
albeit the writ of covenant be inter A. querent* it B. ifeforc*, fo as F. 
is a meere ftranger to the writ, yet feeing he taketh it by way of 
remainder depending upon an eftate warranted by the fine, it hath 
been allowed in oar books, and hath been compared to a deed in* 
dented betweene A. and B. whereby A. doth give lands to B. to 
have and to hold to B. for life, (arbi taile, the remainder to C. (who 
is a flranger to the deed) in fee. 

(11) BrMmnmM,'] ltis)^oth\d,Mt/e€rigitMiliifitiriesfiirtiis, iS E. 3. is, 
bat generaliy, and therefore a fine may be levied by a vowchee to ^ ^ ^* 5* 
die nqnandint, or by the demandatit to him, and fo likewile by V^'^^J^ 
lenant by fateit to the demandant, or by the demandant to him> ^ * 7* 4 • 
iad y^ they «:e not parties to the writ. 




ati 

later ^ ^ _ .. «.^^.. 

fine. For Jrfie fprma'of the onginal! writ it^is to be obferved^ s^IyiiiTciiu i« 

ihzt if a fine be levied of eight feverali things, as of a mannor> a 

iifior^f a iuMife> ^. after the naming of the mannorj the forme i8» 



514 Modus le vandi Fines. 

ae de n&oria, neeif»n de mt£uf^ ; for thcf' fourth^ ac etiam ; for the; 

6fthi fr^terea; for the fiifth» 4K uiterius; for the feventh, ac etiam i 

for the eiehth> ac ift/ufer: and if there be mose, then to begiii 

again : and I have known a chirografe of a fine difcovered of forgery 

by not obfenring this order. 

A H?'?. c* i. ('*) ^^ ^'^ * '^*' ^^ ^"^ drvant jj^ juntas en bankg.l The fta- 

t»H. S.'fi. 36. ^"*® ®f 27 E. I. faithy quia fines in curia noftra Uvati^ &c. and by 

^ ' ~' ' the fbtute of 4 H. 7. it ie prpvided that after the engroffing of 

every fine to bee levied, &c. m the kings court, before his juftices 

of the common pleas, &c. fo as the number of jnftices here mentioned 

C 5^ 5 J are not reqnifite at this day : but before the making of this flatute, 

the juilices before whom the fine was levied, were named in the fin^ 

and fpecially upon the making of this sA, to the end the number 

of the juftices might appear; tor though the number of four be not 

required, yet there muil be above the number of one. And thts 

I H. 7. xo, II. is the reaion that a fine levied foro;)! fiom, Brian militet etfociisjids 

per Ics juftices. jufiidariis de cammuni Soffco, were not good ; becaufe np other judge 

of that coort was named but one, and before one a fine canmot 

be levied in refpe6l of the folemnity thereof. But many writs 

that come Qut of the chancery, are cer^m Thfima Brian et/qciis 

/uis. 

50 AfT. p. 9. (15) £/ noHpas MloursJ] A fine cannot be levied, to have tlwj 

^H I* r * ^^^^ ®^ * ^" concord by any that hath power tenere placita^ but 

^o. iro. "*" pnely before the juftices of the court of common pleas, or before 

juftices in eyre (whiles they flood) et non pas ailours, faith this a£l; 

and therefore the king cannot grant power (Q hold plea for the 

levying of fines, againil this negative flatute. 

(14) £t evpre/hfce des parties ttofines en If hriefe^l The vouchee 
and tenant by receit are not named in the writ, and yet they may 
(as hath been faid) levie a fine to the demandant, or the demand* 
ant to them ; and thefe words being in the ai£rroative do not re- 
ftrain them. 

(15) Etfifev^e covert de haren Jhii utf des parties^ donques covieni 

24 E. 3. 61. fue el Jbit primerment confejfe deniamt iv. juftices ava^dits."] This 
4x£. 3. 37* mufl be underftood where the hufband ana wife do levie a fine, for 
^^if 6* ^ '^' ^^'^ ^^ ought to be examined ; but where the hufbapd and wifii 
I ]j) 5' ^ do take by a fine, and depart wiib nothing* th^re the feme covert 

is not to be examined, 
ft 5 E. 3* 44. 4 E. If a fine be levied of land to the hufband and wife, and the hufband 
3.41. 5 £.3. 24. and wife grant and render the land, there the wife fhall be 
^^•3»**» loE- examinedy and the examination mufl: ever be upon the writ; and 
JlnMi2i.4*E. ^^r^^*"® * baron and feme upon a fine levied to them of land 
3. ibid. 43! ' cannot grant and render a rent out of the laud, becaufe that rent is 
16 £. 3. ibid. 6. not contained in the writ. 

The examination muft be (blely and fecretly, and the effed 
thereof is, whether fhe be content of her own free good will, with- 
out any menace or threat to levie a fine of thefe parcels, and name 
them unto her, every thing diftindUv conuuned in the writ, fo 8$ 

25 E. 3. 44. fhe perfedlly underiland what (he doth; and if the judge doubteth 

of her age, he may examine her upon her oath. 
4$E. 3.dt Exa- But what if the woman cannot fpeak any language that the judge 
iaiiMtiQn2a. ^^^y^ underftand, as Comifh, Welfh, Dutch, or the like? then 

there fhall be a Latimcr> that is, ai) infierpreter upon his path to ia- 

jerprct truly. 

(1$) & 



Mcxius Icvandi Fines. 

^l6) Etfclmaffimi mlfmt^ me ceo lUrm wde."\ This is fo to be un- 
^rftood, tint it ought not to be received, if (he be not exanuAed, 
i&d freely aficnc, as is aforeiaid ; but i£ the £ne be receired, and 
Recorded, the feme covert or her heirs (hall not be received to aver 
that flic was not examined nor affented : for this ibould be againft 
the record of the court, and tending to the weakning of the general! 
<a!diirances of the realm. 

(17) De pleime age^ et de home mtemorie, et hors de pryjtm, ] See W. 2. 
^p. 48. hereof, and fee fieverlies cafe, lib. 4. 123, 124, &c« See 

^mM^ 2. foL 58. in Beckwichs cafe. 

(18) £i Jm camfk pmr que tiel fdemfmtie Joit eftrefait en eel fime eft^ 
• cem far fime eft ci brnmk bmre^ et de ci grmmdferce^ et de ci pmijfiaet 
terv emjeyy qme el/ercJcs meme^ Jalememt ceux fHeuxftmt parties et prhjies 

Uftae, €t /met betres^ aus teates outers gemtes de mcmeT^ queaxjomt de 
Bttvr 41^, bmrs de trjjom^ et de heme mumorie, et deims les iv. meres ^ lejeur 
^^^^Jme Iroie^fiU me muttreeU kmr clmmte de lour aSiem pur le peus^ deime 
'iasmm ei kjmr.} Here are fcmr things to be obferved : 
_ I. Firft, the cade that foch ibleoiBity is nfed in the levying of a 

■^ me, wherda three things are to be obferved; !• for that it is fohigk 
^ft_ bar, 2. of fb great force, 3. of fo poiflant a natore. 

2. The end, to mzkt an end of troubles and controverfies, and to 
^^ JaUifh concord, peaces and repofe in mens poiTeffions and inheri- 

uices; and therefore a£ne is caUtdftmalis cmcmrdieu 

3. The means to attain to the fame, <uiK, to fbrclofe two kinde of 
lenons, 'oIk. parties and privies prefently, and alfo the fbrangers in 
he world, imjuture^ 

4. A two-fold provifion full of right and equity is made for 
Dgers; firft, that they be of fiill 2^e, out of priibn, of good 

My, and within the four feas; fecondly, that they put in their 
I widiin the yeer aad the day, after (he fine levied. 
Bf this aft, if any flranger were within age, or in priibn, or mem 
Pes memtii, or beyond the feas at the fine revied, * he is totally 
for ever excepted ; fo as he after his fiill age, or coming out of 
iibn, or recovering his memory, or coming into the realm, or any 
'their heirs need not to make any claim: and hereby a woman 
"^vcovert was bounden, if claim were not made within the yeer and 
^Ys suid the ceafon was, for thatihe had a hulband that was able 
to put in his claim : but if the hulband were within age at the timo 
of the fine levied, though the wife were of full age, the infancie 
of the hofband (who was to make the claim, the wife being^ 
peteftaie viri) fhould priviledge the ftate of the wife for ever. So 
as by the juftice of the ancient com' law, wherof this aft is a * de* 
claration, two kinder of ftrangers to the fine were exempted and pro- 
vided for; firft fuch as by prefumption of law had not fufiicient 
imderftanding, as the infant, or nam compos mentis i or had no notice, 
as the man in prifbn, or beyond fea, of the fine levied to make 
claim: and (econdl^, for fuch as had ancient rights, who are ever 
fiivonred in law^ if they made their daim within the yeer and 
day. 

(19) Parties et pri*uies, et lour biiresJ] Parties are thofe that are 
pa^s to the originaU. 

(20) Privies,] Firft, that is to be underftood of privies in blood, 
not onely of the heirs by the common law, which are here named; 
but heirs by the cuftome, here comprehended under this word 
Ipriviet} as borough Englifh^ gavelkinde^ or the li:e, which 

claim. 
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Beckwlths caie. 
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BrtA. il. 5. fii» 

405* ^< 
Brit f. 2i6« h. 
Fleta,li.6k€.53. 
W. %. cap. I. 
I. Part of the 

• This is aiterecl 
by the ftatute of 
4H.7.cap.»4« 



This ad wa« 
made an. 1 8. 
B.I. 

• Vide Mich. 
i5E«i.inbancQ 
Rot. 107. Eflex* 
Pafch. loE. I. 
Rot. 72. in ban- 
co Heref. John 
de )a Cambes 
cafe. 
PI. com. 357. 

Lib. 3. fo. 23. 
Walkers caie. 
Pi.com ^63. 
per Brown. 
W. X. ca. 39. 
6E.2.Viewz6f. 
40 AH. ^1. 2, 
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19 E. 2. Count 
de Vouch. 114. 
j% E. 3. ibid. 
326. Pi. com. 
Hovtfels caf^. 
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Lib. 5. fo. .12 ^ 
SafTynscaffyji.g. 
fo\^ 105. Mary 
PoAgers cafr. 
41 £3. 13.11.2. 
9^. Bingham, 
lib. J. 84* &c. 
Cafe dc Finos, 
ib. 77. Fermora 
cafe, li. 4» fo. 
125. li. 8. 100. 
72.11.9. 87- 139« 
li. 10. 93. 97. 
lib. 1 1 . fo. 69. 
71. 78. 33 E. 3. 
£j(oppel 380. 
aiE.3.21. 8H. 
4. 9. Dier 22 EU 
373. 4 E. 4. 12. 
Stanf. Prxrog. 
169* 

•4H.7.ca.24. 
^2 H* 8. ca. 36. 
* 6 R. 2. 
)£ftoppcl 211. 

42E.3. 9. 4i£« 
3. 14.8 Afl;33. 
4 E. 3. 469. 
iSAflT.S. 8H.4. 
S>9. I2^E«.4. 
iS»&c« Lib. 3« 
fo, 88, 89. ia 
caib de Fines. 



46E.3.14. 13 
£. 3. Replica- 
tion 62. 17 E. 3. 

Eftoppell 280. 
22E.3.17. 33 
H.X6.18. Ub. 
3.fel.88,89. 
Cftfe de Ftnei. 
4 1. 3.46; Opi- 
jiion al eont. 

78.3-37. 
Acq, 136.3. 
Replication 62. 
ii4l;l. Efcheat 
13. 14 H. 4. 32. 
per Hankford. 
PI. com. 357. b. 
Dier 3 Mar. 1 17, 
This is altered 



Modus levandi Fines. 

claim as heirs by cuftome; and is not intended of priviei in < 
as joyntcnants, the donor and donee, IcfTor and leHee, or the 
a\fo this is to be underilood of privies in fuccefllon, as hi 
abbots, and the like. 

(2 1 ) Ales auxy loufcs outers gentes. fit mond\'] In thefe won 
included afwell tenant for yccrs, tenant by ilatale merchan 
llaple, copy- holders, and cuftomary-h.^lders, as tenants of free 
and inheritance, if they be out of 'poffeflion or feiKiri at the ti 
the fii^c levied, for a fine levied by a ft: anger cannot barr 
tJut is in poiTcffijn. And albeit the words of this law are 
generall, yet do tliey not abrogate; the ftatpte of W. 2. Di 
ceuditioHalilniSf which providcth rbr prefer^ation of eftatcs 11 
S^uodji finis fuper hnjufmodi teuemerJa impojicrum UvetuTj finis ipj 
fit nullitSf nee habsnt heeredts hujufincdiy out illi ad qtiosfpeclat re 



^sfpt 
Jed 



i^c. neceffe apponere clameum, ♦But that branch de donis cm 
nalibus continued in force notwithftanding this a£l,,- as^ to the 
of the eftate tail, untill the flatute of anno 4 H. 7. by ' 
ad, and by the ftatute of anno 32 H. 8. an efbte in 1 
barred by fine with proclamations levied, tsA had aocoidi 
thofe adls. 

* la fome cafe the party himfelf (hall not be concluded > 
averment againft the ^x^xt^i^ fine; as if two joynteoaou 
fee, and they accept a iixitfiir conufans di droit come ceo a mx^ 
heires de tin, the eftate is not chaneed, attd tkey may pie 
former feoifment to them and their ncirs, and that by Ian 
could have no other fine. 

And in fome cafes privies in blood, and infaeiitable alfo ihall 
an averment a^inft the fine, notwithftanding this ^tute : and 1 
fore if tenant m tail accept a fine /m-com^a/ts dt' droit come cm 
yet the i/Tue in tail> that is privie, and heir in tail fliall ^ve: 
tinuance of poileffion in the father; for it ftandeth weQ wi 
£ne, which is [come ceo que ad defon done;} and fo it is in th 
above, if tenant in tail had granted, and rendred the land 
conuibr, the iiTue in tail might have averred continuance c 
ie0ion iu the father, for the fine was executory, and noihing 
in the conufor untill execution : bat if tenant in tail kvie 
fia- conufans de droit come ceo, the iftue in tail, though He 1 
barred by the fine yet he fhall not againft this fine aver contii 
of pofleilion in the father, and that diveriity was holden fc 
after this flatute; neither after this ftatnte could ihe iffae 
have generally pleaded, that fortes fims nihil hdiueruntt bt 
oufted thereof by this flatute, albeit fome have relyed 
upon thefe words in this a6l, rife Jevatusi now the (lata 
4 H. 7. and 32 H. 8. and the expofition thereof irAr^r^^ 
this out of queftion, 

(22) Lejtmr del fine levie,] Tlus is to be underfbod of a 
pleat fine, which giveth a donble notice, one by the folemi 
the fine in court, and another by tranfmutation of pofifeffidn 
country; as for example, one that hath a defeifible title i 
accepts a fine thereofy»r conufans de droit corm ceoy ^c. and gr 
and rendreth the fame to the conufor, who fueth not ex€ 
within the yeer and day, this fine (hall not bar him that b 
ancient right, becaufe it is no compleat fine without pel 
within the aeaning of this adt, for that by intendment he th 
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when the writ of covenant is returned, and the concord and the PLcoji.43Xi 
kings filver duly entred, this makcth the land to paffe, and from 
tim (hall the ycer and day be accounted, albeit the fine be ingrofled 
afterward. 

(23) Si Hs^ne mcttront Unr Jaime, Sec] Fot the prefcf ving of Pl.com. 3531 

ancient • rights at the com' law, there were 4 manner of claims, 3S9» *=c. in 

whereof two were by matter of record, and two by ad in the coun- ^^^' ™l 
Iry; by matter of record, as by s, pr^cifie quoJ riet/^at, according to L 5^* J 
the truth of the cafe brought within the yeer and day by him that 
right had,or in ancient time by an entry of a claim, entred in the 

record of the ♦ foot of the fine ; but firft it muft have been made in • Vide infn. 

open coan,[af^M9ciameummcufjt tali hit ^ciconcori/i^y^c] Andtwo gjj^*.'*^^^ 

by slQs in the country, as by an aduall entry into the lartd, by him 4.J5. „,!]«. 

which right had, and whofe entry was congeable, or by a continuall FIcta,tt.6.*c 51- 

claim which amounted to an entry; bat all thefe muil be done by HiU i§ E. z. m. 

him that had a prcfent right of action, or a prefent right of entry, «»« « ♦»» 

for no other perfon could make any claim : and therefore if there SeerPi/t^' 

were tenant for life, or in tail, the reverfion or remainder over in thcInftit^iAj^ 

• fee, he that had right of reverfion or remainder expeftaftt upon an » Mich. 15 E. L 

eftate for life, or in tail, could make no claim, be<!aufe he had nci- in banco Roc 

ther prefent right of adion nor of entry; and therefore in that cafe L^citfil^TliM. 

the tenant for life, or in tail moft make his claim, and thii claim d«*Korthop<i 

either by adion or entry upon the foot of the fine, or by lawfull But there it 19 

entry or continuall claim, ftiould not onely have preferved their adjudgcd^thjiti^ 

own right, but alfo the right of them in reverfion or remainder; tenant for life> 

but if no claim were made by the particular tenant, the right of o^/*|[*'f ^ ^^ 

them in the remainder or reverfion were for ever bound by the tranger that hath 

COmnK>n law. nothing in the 

* This is alrred in two refpefts by the faid ad of 4 H. 7. for *»»d Icvic a fine, 

thereby the claim muft be by aftion or entry, and therefore a JJ^'^^^q "^J*]??' 

claim entred upon the foot of the fine at this day is not available. ©f^Jyof d»^'2 

Alfo they that have a right of a reverfion or remainder expedant utet, he in tho 

upon an eftate tail, or for lifo, ihall have five yeers after their title reredioa (hall 

come nnto them, as by that aft appeareth. n®'J>« *»o«*nd cq 

The words of this aa be, [>/« ne mitt^ lour clmme] and yet in ^l^l^^ 

feme cafe the ri^ht of one that might claim, and doth not, (hall be ^«. mhifCki^ 

prefervecU ^ as if a dififeifor be difileiied, and the fecond diifeifor rintt 

levie a fine, in this cafe if the fM dififetfor enter within the yeer, ^ 4H j.c. 24^ 

this ihaU preforve the right of the difteifee, becanfe the firft diiieifbr ^'^' '^ ^* 

by his entry avoided the whole eftite given by the fine, and yet the Btkuni'cafcr* 

dtfleiiee might have entred himfielf [etj^c de frmlihus^] but it muft claim madeupon 

not have been an empty fine that ftiould have barred the right of a the foot of the 

ftranger, but a fine compleat, as hath been faid. *"«• Weftmerl. 

^ * This kw continued untill the parliament in the four and thir- ;^, i[°^°j^*°* 

tieth yeer of £. 3. and then tJw ftatute of non-claim was in thait Huflings'made 

Eirliament made, which took away the efk6i and force of this the like claim 

w, and of the common law in this point, whereby great contention for 5. 1. rent. 

iuvfe, and few men were fure of their pofiTeffions, which continued ?°ri*"?; 

till the • parliament, amu 4 H. 7. and then that mifehief was re- ^.j^,^ lo. '' 

'formed, and the andent common law excellently moderated by the pi. com. 3 58. b. 

fl«t«te of 4 H. 7* See the ftatute of 32 H. 8. which ads have for ^ :>ec cue 1. ^uk. 

the coffil^on quiet al^ rcpoie of lUi bcea with ereatwildom and of the Inftitute^ 
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92 H. S. ca. ^, 

lib, 1. fo. giS. 
ShelliDgt cafe. 
Lib. 2. fo. 15916. 
¥I^»aao8 cafe* 
93. Binghams 
fife. Lib. 3. fo. 
I^^ftc. Lc cafe 
dcFines, & ibid. 

7t; &c. 

Feannors cafe; 
Lib. 4; fo. 125. 
Beverliet cafe. 
I^i. 5.fo. 124. 
Ub. 8. 100. 72. 
Li. 9. 87. 104, 
105> 106. I39» 
340^ 141. Lib. 
lp. 50. 96, 97. 
Li. 1 1. 69. 7 1. 78. 
)njcom.}6o,36i. 
iltoweis cafe. 
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tMar.?arl. 2. 
bierj El. if. 186. 



23 El. ca. 3. 
Vide U. 5. f. 40. 
Dormer*! cafe, 
codem. Lib. fo. 
28. & 39. & 43, 
44,45. for 
amendment of 
fines, Sec, 
Tr. 32 EUa. in 
Communi Banc. 
Cottons cafe. 



Modlis icvandi FirieS; 

judgement expounded ; and that a fine with prod, and five yeirs 
pad doth bar the lord in anCient demefne of his writ of deceit, arid 
likewife a writ of crrour is alfo thereby barred. 

And though this a£l of 1 8 £. i : be repealed^ yet may it fefve iii 
many rcfpeds to explain the ftatutes of 4 H. 7. and 32 H. 8. F6r 
the true underHanding of the common law, and df former ilatutcs; 
is the fure mafter expofitor oJF the latter. 

To thfe former reports or exppfitions (wherein are fonrier autho- 
rities out of the Lord Dicr & PL Comi cited) two taiiigs are ne- 
ceflary to he added ; the firfl, wherein the ftatutc of 4 H. 7. is altred; 
or ftrengthened by any lattfcr aft of pSlrliament: fecorrdly, what 
other Cafe heretofore adjudged upon any branch of either of the 
faid (latiltes, and not heretofore publilhed; or any other matter, may. 
ferVe for the ilrengthenirtg of fines, being the common aftlirance qf 
the realm, or of the eilates of the fabje£ts> concerning free-holds 
and inheritanceis. , , . . . 

* As to the fir (I, whereby the ftatuteof 4H. 7. it is ordained that 
after the ingrofling of the fine, &c. the fame fine be openly and fo^ 
lemnely read and proclaimed in the fame court the fame termer and 
in three termes then next followbg the fame ingroiling in the fanle 
court, at foure ieverall dayes ih every terme. By. tne ftatute of 
3 1 Elizab. it is enabled, that all fines with proclamations (hall be^ 
proclaimed onely foure times, that is to fay, once in the termer 
wherein it is ingrofled, and once in every of the three termes holden 
next after the fame ingroiling; and that every fine proclaimed^ as is 
afbrefaid, (hall b^e of as great force and cfFeft in law to all intents, 
and purpofes, as if the fame had beene fixteene times proclaimed; 
according to the ftatutes heretofore made : a beneficiall law ; for the 
fewer proclamations^ the (afer. See the ftatute of 1 Mar. for 
ftrengthening oif fines when proclamations be not made, &c. by* 
reafon of adjournement of any terme. 

It hath beene refolved, that this aft extepdeth where but part of 
tKe terme is adjourned, for it is a favourable law, and to be taken 
by equitie. 

Another ftatute is made fo^ the eftablifhment of fines and reco- 
veries in anfio 23 Eliz. which is evident^ and whereupon we have 
knowne no queftioh made, and therefore referre the reader to the 
whole chapter, being a profitable and beneficiall law; and of the 
moll part of freeholders of this realm necefiary to be known. ^ 

As to the fecond, betweene Sunie & Howes, Trin. 32 Eliz. tn 
communi 6mko, the cafe was, Thomas Cotton was tenant in taile of 
the moity of certaine laiids, and of the other moity hee was tenant 
for life, the remainder to William Cotton his eldeft fonne in taile. 
William Cotton went beyond fea to Antwerpe, and after the iaid 
Thottas Cotton amta ip [Elizab. levied a fine of the whole with 
proclamations, and withm'the yeare William Cotton died at Ant- 
werpe, and never came into England ; William his fonne being 
within age entred anno 3 1 Eliz. And it was adjudged that for the 
moity whereof Thomas Cotton was tenant in taile, William the 
fonne of William was barred by this aft of 4 H. 7. but for the rooitjr 
of Wfilliam the father, the entry of his fonne William was lawful! | 
for albeit that William the fonne conld not take advantage of the 
claufe that gives benefit to him that is beyond fea, and his heires to 
enter, or take his aftion within hve ycares after they bee within thb 
landi becaufe in this cafe William (he father after the fine levied 

never 



Statutuna dcFinibud levatis^ 

tiever was within the land ; yet for that perfons out of the realme at 
the time of the£nc levied, amongft others having a prefent right, 
arc excepted oat of the body of the aft (which worketh the barre) 
therefore where he that is beyond fea at the time of the fine levied, 
and .never returnes, is within the exception out of the body of the 
ndt, and hce and his heires may enter or take his adion at any time : 
but in cafe hee doth retarne, hee and his heires mult eater or take 
his adion within £vc yeares after his returne : and fo it is of an infant 
being party to the fine, and having a prefent right, if he dieth 
daring Ms infancy, he or his heires may enter or take his action 
at any time : and fo it is of a perfon that is non compos mentis by the 
afl of Go^, if hee die whiles hee is non compos tntntis-, or a man in 
prifon, which is by a£l in law, if hee die in prifon ; or a feme covert, 
which is by herowne aft, if ihe'e die whiles fhee is covert, being no 
parties to the fine. For all thefe are within the reafon of the cafe 
adjudged pf him that is out of the realme (which going out of the 
realme was his owne aft) and never returned. 

Sec the ftatuxe of 21 Jacoh re^is c^p. 2. for the ftrengthening 
of the ellates of the fubjefts againlt the king and his fucceilbrs. 
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SecPI.Crin.fo. 
366. a. the opi- 
nion of Brown 
and Saunders, 
lege, Sc perlege 
nil temere. 
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STATUTUM DE FINIBUS LEVATIS, 
l^ditum Anno 27 Edw. I. 
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UI A fines in curia noflra levat* 

^^^finem litibus debent imponere^ et 

imponunty et ideo fines vocantury maX" 

ime^ cum poji duellum et magnam of" 

fifam infuo cafu ultimum locum finalem 

teneant imperpetuum ^l)^ jamque per 

aliquod tempus prateritum tarn tempore 

clara memori^ domini Henrici regis 

avi neftri qitam noftro partes eorundem 

fimum (i) et earum partium haredes 

(4) contra leges et confuetudines regni 

noftri antiquitus ufitatas fiiper hujuf- 

modi finibus (2) adnullandis et eva~ 

cuandis admlttehanturyproponentes quod 

antefinem levatum a tempore levationis 

ijufdifnj et poftea petentes feu querentes 

aut eerum anteceffires de tenementis in 

finibus coniextisf aut de aliqua parte 

earundim fempif fuerunt feijitiy et fie 

fines hi^ujimdi rtte kvaf per iuratores 

P0triafidf§ fiib$rnat$s et malttiofe pro^ 

VL Ik9T. €uratos 



PORASMUCH as fines levied in 
our court ought and do n^iake an 
end of all matters, and therefore are 
called fines principally, where after 
waging of battail or the great affife 
* in their cafes ever they hold the laft 
and final place. And now by a cer- 
tain time pafled, as well in the time 
of king Henry of famous memory, our 
grandSther, as in our time, the par'< 
ties of fuch fines and their heirs, con- 
trary to the laws of our realm of an- 
cient time ufed, were admitted to ad- 
i>ul and defeat fuch fine, alledging^ 
diat before the fine levied, and at the 
levying thereof, and firice, the de^ 
mandants or plaintiffs, or their ances- 
tors, were alway feifed of the lands 
contained in the fincior of fome (lar- 
cel thereof j and fo fines lawfully le- 
vied were many times unjuftly de- 

3K Wa. 
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curatos multotlens evacuahaniur et ad- feated and adnuUed by jurors of the 

nullahantur nanus jujie : nos voUntes country falfly and raalicioufly pro- 

fupir pramijjis remedium adhiben in cured ; we therefore, intending to 

parliamento noftro ad JVeftnf^ Jiaiui- provide a remedy in the premises, in 

mm^ quod di£ia exceptiones feu rejpon^ our parliament at Weftminfter have 

Jioneivelinquiftiionespatriajuperhu* ordained, that fuch exceptions, an- 

jufmddi e^ceptionibus feu refponftonibus fwcrs, or inquifitions of the country, 

nullo modo contra hujufmodi recogni* (hall from henceforth in no wife be 

tioHis et fines de caiero admittGntun admitted cont- ary to fuch recognr- 

Et nos vero volmnus^ quod flatutum fances or fines. And further we will, 

tfiud tarn locum habeat ad fines prius that this ftatute fliall as well extend 

levaf quam impojlerum levand*, Et unto fines heretofore levied, as to 

videant jujlic\ quod nota et fines them that fhall be levied hereafter. 

in curia nojlra impojlerum levand" And let the juftices fee that fuch 

publice et folempniter legantur^ et quod notes and fines, as hereafter fliall be 

placita interim cejfent omnino^ et hoc levied in our court, be read openly and 

fiat per duos dies infeptimanafecundum folemnly, and that in the mean time 

difcretionem jujlic\ all pleas fliall ceafe; and this muft 

be at two certain days in the week, 
according to the dilcretion of the 
juftices. 

(Raft. 349, &c. 3 Rep. 88. Fltz. Rcplic. 62, 63. 66. 42 Ed. 3. f. 19, 18 Ed. i. ftat, 4. of fines. 
I R.' 3. c. 7. 4 H. 7. 0.^4. 31 El. c. 2.) 

(x) ^i a fines in <uria nofira U'vatifinem litihus dehent imponere, et 
[ 522 ] imponunty et ideo fines 'vocantur, maxime cumpofi duellum et tnagnam 

aji/am in fuocafuultimum locum finalem teneant imperpetuum jamque per 

aliquod tempus prateritum,'] Herewith doe agree all our ancient 
GlaniF.lk8.c3. authors* <i/isc. Glanvill, Nota quod talis dicitur finalis <oncotrdiu t9 

quod finem impcnit negotio, adeo ut neuter litigantium ab eo de caters 

liceat decedere* 
Braft. \, 5. fo. Brafton, Item fi per condordiam, et finem fa^^, qua fimiliter peremp^ 

435. Li. 3. X06. ^Qria gfi^ quia dicitur finalis concordia, et ideofinaliSf quia imponit finem 
Lib. 4. 246. /,v/^^,. 

Brltton, fo, 90, Ijritton fol. 90. & 91. Sont afcuns cho/es corporels que home m 

f I. purr a my bien pur chafer Jans aide df noftre court, ficome fees^ et propretes 

et dount per accord del purchafer^ et del donour, co'viendra l&ver fine 

en nojlre court par my la quel tiel manner de pur chafe tiendrent effed et 

efiablete. 

See before in the expofition of the ftatute called modus le<vamdi 
fi*nes, in the parliament roll, anno 19 E. i. Rot. 12. the cafe of Mar- 
gery late wife of Thomas Weyland. 

(2) Jamque per aliquod tempus prateritum tarn tempore ckont me» 

7noria doirtini Henrici regis patris noflri quam noftro partes earundem 

finium et earum partium hteredes (contra leges et confuetudines regni 

noftri antiquitus vfitatasjfuper hujvfmodi fnibus, &C.] The mifchiefe» 

or rather the aljufe before this ftatute, was in allowance of averments 

by parties and privies for adnulling of fines levied centra leges ti 

confuetudines regni noftri antiquitus ufitatas, l^c. Whereby fines 

were many times unjutlly avoided > and what fuch averments wer^, 

<i E. 3. f. 2S. and wherefore they were admitted, is declared by Stoner, one of 

the juflkes of the court of common pleas, who reported that he 

8 ' heard 
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fceard Sir William Bereford knight,- then chiefc juftice of that 
tourt fay, that in ancient times parties and privies could not avoid 
fines, [prefonentes] as this aft faith, ^uoJ antefinem U'vatam tt tem^ 
fore Uvationis ejufdem^ et pcfiea petentes/eu que rentes out eorum ante- 
ceJJTores de tenementis in finibus conUntis, out de alifua -parte eai-undem 
femperfuer'* feifiti. But afterwards (in the raigne of H. 3. in the 
time of infurrcdions and civill warres by the graundees of this 
realme) it was ufed by the maintenance of the graundees that 
parties and privies might avoid fines by fuch averments^ which 
averments in the raigne of E. t. were continued untill the making 
of this ad; all which was affirmed by Sir William Herle chieS 4E,3.45. 
juftice, and further he faid, that the fame appeared alfo by this 
fiatute de finibus, as in truth it doth. 

(3) Partes earundem finium et earutn partitrm haredes, &c.] So as 
this ad taketh away the faid averment, which by the maintenance 
of the graundees of the realm had unjuftly crept in by parties and 
privies; for the mifchiefe before this ftatute was, as hath been faid, 
that when the conufans de droit, ^c, was made to him that had 
never any thing before, and the conufee graunted, and rendred the 
fame back again at the fame inftant to the conufor for life, or in 
laile with remainder over, who alwaies was feifed, and in poflelfion 
of the land; privies (by colour that there was no tranrmutation of 
pofTeffion) were againft law permitted to avoid fines by the aver- 
ment aforefaid. 

And albeit this ftatute extendeth to averments taken by parties 
and privies-, and extendeth not to averments made by flrangers, 
that arc no parties nor privies to the fine, yet by the common law 
the hauteffe and puifiTant force and nature of fines was fuch, that [ 5^3 1 
a meer ftranger could not have a generall averment againft a fine ; 
and therefore it is reported by Shard one of the juftices of the court 17 E. j. 54. 
' of common pleas, that it was refolved by the fages of the law, that Wakes caic. 

Ae parties, or their heirs ftiould have no averments againft fines ^^.^'^ ^^^i'" 
t-j 1/- -J- ji n ^ rill cacion 6a. 32 E. 

levied contrary to the fine to avoid it; and that a ftranger mould 3. Vouch. 96. 13. 

have no generall averment diredly to avoid a fine, if it were not ibid. 119. Gar- 

upon fome fpeciall matter, for he that is tenant after the fine levied, «nty 37. 4» £• 

is intended tenant under the ftate of fome of the parties to the fine, 3- H- 14^.4- 

to whom by the common law a generall averment is not given more ^^* * 

then to the party or privie : and the fpeciall matter which giveth 

him the averment is, that after that he pleads that the parties to the 

fine had nothing in the land at the time of the fine levied, he doth 4o^« 3- ^^y• 

formerly adde, that either he himfelf, or fome other whofe eftate he ^'^'" '*. ^^'*' 

hath, was feifed at the time of the fine levied, &c. B tit yet that !?h*6!2i.22 

matter is not.traverfable, but a mean to trayerfe and avoid the fine, h.6. 57. X7E.3. 

and therefore the tenant that pleads that plea doth conclude, et de ^y -^z E. 3. 

hoc ponitfefiiperpatr torn, without a further replication ; for Littleton Replication 63, 

himfelf that famous lawyer reporteth, tiiat it was adjudged in the n^^'|{*V' *^ 

time of Sir John June, chief juftice of the court of common pleas tion 53. 1^4 h'a. 

(who was coiilUtuted chief juftice of that court, Fc-bruar. 9. anno 53 izE.^. 13. 

14 H. 6. and continued untill the 20 of Jan. anno 17. of the fame 3 H. 7 9. Dice 

king, and then was made chief juftice of the kings bench) that !^FJ'^*^'v 

when the tenant pleads in bar againft a fine* qmd partes finis nihil ^J.. ^'^^ 

babuerunt in ten* tempore le-vationis finis ^ nee aliquis eorum aliquid 40 E. 3. 30. b. 

babuit, fed qjudam T, B* adtunc fuitfeifitus, ^c, cujusfiatumt ^c. Et 41 'i. 3. f . 1^. 

di hoc ponit fe fiiper patriam, et pradidus qucrens fimiiiter. And if ^'-^ 12 Eiz. 

it be found, that the parties to the fine had nothing, &c. the fine ^'-°* ^9** 

3 K 2 fball 
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(hall be avoided, though the fpcciall matter of the feifm of himfer/^ 
or of a ftrangCr at the time of the fine levied be not fouiijk And 
fo it is in the cafe of the like plea to avoid a recovery, or in cafe 
of a counterplea of a voucher, and the like: all which you may 
read in that report; and this kind of pleading remains at the com: 
law iince the ilatute of 4 H. 7, 

(4) £t earum partium haredes^l This is not intended of an heir 
in blood onely, but of the heir of the land; for hares dicitur alt' 
hareditate : and therefore if the heir apparant be feifed of land, and 
the anceilor levie a fine of the fame land, and dyeth, this 0iall not 
bar the heir, for he claims not the land, whereof the fine is levied, 
as heir unto him. 

See in the parliament roll of anno 14 E. 3. a notable cafe of atv 
averment taken by a ilranger againft a fine, and afterwards ad- 
judged, which caie is abridged by Fitzherbert, 13, E. 3, tit^ 
Voucher 1 19. but more effeflually in the parliament rolL 

But feeing the learning concerning averments of parties and privies, 
and of Grangers hath been delivered as is aforefaid ; it is objeded, that^ 
when joyntenancieis pleaded by fine in abatement of the writ, that 
a ilranger for maintenance of his writ could not take any general!' 
averment againd the fiv^c. And this being agreed unto them, as 
is abovefaid, then they proceeded, that in the cafe of a fine the- 
demandant could have no replication thereunto, as to fay that the 
other joyntenant not named in the writ by his deed releafed before 
the writ brought, or that they both infeofi^ed A, which reinfeofted 
the tenant; and this was faid to be in refpedl of the height, and 
puiiTant force and nature of the fine:, but to this it was anfwered, 
that the fame held at the copimon law in cafe of joyntenancie hy 
deed, and therefore that could not be the caufe thereof. Thea 
another reafon was fought for, and that was, that the land was the 
free-hold of another, and therefore it (hould not be put in tenancie 
(that is, in plea of law in danger to be loft) without the party him- 
felf: but if the fine or deed were made by the demandant himfelf 
to the tenant and another, then he might confeffe and avoid the fine ; 
as to fay, that fince that time the joyntenant infcofFed him, or the 
like, becaufe the demandant was party. But again it was aifirmed, 
that that reafon could not hold in refpejfl of the llrangers free-hold,> 
for that might hold alfo where joyntenancie is pleaded without fine 
or deed, but there it is evident that the demandant (ball maintaiiv 
his writ, and try a third perfons free- hold, nay the judges tbem- 
felves were fometimes fo fearfull to weaken the flrength and force 
of fines, and fometime fo bedas^elcd with the bright folenmity of the 
fine, as Sir John Stoher chief juftice of the court of common p]ea9> 
did fay, that an averment ought to be liad againfl a fine, both hf 
confcience and the law of God ; and yet left the fine fbould be 
avoided, he would be advifed. This doubtfulnefTe grew, for that 
the true diverfity was not obferved between averments, where they 
were made by parties and privies, and where by flrangers, nor; 
the true pleading thereof refolved upon. 

Now, that truth (the mother of juftice) might not be fuppreffcdk 
it hath been refolved that againft a joyntenancie pleaded by finei 
the demandant may confefils and avoid the fine, as to fay, that the 
joyntenant not named releafed before the writ brought, or that they 
both ihfeofled one> who reinfeo&d the tenant,, or the like ; for thefo 
4 oc 
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or the like pleas confefling ajid avoiding the fine* do in no fort 
weaken the ftrength or force of the fame. 

But againft joyntenancie by fine the demandant cannot take a Stat, dc Con- 

generall averment, that the tenant is fole feiied, for that fhould {","^''^^j°f*" 

feem to weaken the force of the fine: and the ftatute of conjunSiim .^^^\^ Mainu 

feojath^ Mfttto 34 E. x. extends not to joyntenancie by fine, but to de Bre i. Regift. 

joyntenancie by deed onely, to take the generall averment againft 12. i E. 3. 5. 

the deed, that the tenant is fole feifed: and thus arc all the books a£-3-^.4E'3- 

(whereof there be many) that kemcd fri ma facte to difagree, well 1°'^?' ^' ^^* 

reconciled. And this ftatute ^e conjm£iim feoffatis, extends Maiht. de Bre. 

not onely to affifes, but to writs of dower, and other reall 55. 3 E. -j. ibi. 

writs oifnecipe quod reddat^ • but not to writs of gard, or the 13, 14- 1* AIT. d. 

^ike. "^ "^ ' ^ ^i Air. as. ^ 

t Green chief juftice, anno 24 E. 3. granted, that this adi of 22 AfT 54?'^ 

34 E. I. was made more in damage of the people, then in amend- 23 ait. 13! 

ment of the common law. 24 £• 3- 76, 79> 

29 E. 3. 18. 
43 Afl*. p. 6. 31 AflT. p. 4. . • 37 A(r.p. 3. 41 E, 3.15. 49 E. 3, 17. 7 R. 2. Maint. dc Bre. 8. 

•J-qH. 6. 1. 34 H. 6. i6« 



Confirmationes Chartarum de Libertatibus Anglian et 

Foreftas. 

Anno vicefimo quinto Edwardi primi. 



CAP. I. 

PDJFJRD per la grace de Dleu J^ D W A R D, by the grace of God> 

roy Dangleterre^ feigniour Dir- king of England, lord of Ireland, 

landej et duke Daquitatne^ a touts ceux and duke of Guian, to all thofe that 

que ceftes Utters prefents (i) «/>«»/, thefe prefent letters (hall hear or fee, 

Qu verronty falutem. Saches nous al greeting. Know ye that we, to the 

honor de DUuy et de faint efgiifey et au honour of God and of holy church, 

profit di mftre realme (2), avoir grant and to the profit of our realm, have 

pur musy et pur nous heiresy que la granted for us and our heirs, that the 

cbartre des franchifesy et la chartre de charter of liberties, and the charter of 

la forefty les queux fuerent faitz per the foreft, which were made by com- 

commen de tout royalme{2) ^^ '^ /^/w/J mon aflent of all the realm, in the 

k roy Henry pier^foient tenus en touts time of king Henry, our father, fhall 

lour pointSyfans nul blemifnunty et vo^ be kept in every point without breach. 

bns que mejrnes eels chartres defous no» And we will that the fame charters 

fire feale Joient envoy cs a nous jufiices fhall be fent under our feal, as well 

auxi bien de la forefiy come as autre s : to our juftices of the foreft, as to 

it a touts les vtfcontes des countiesy et others, and to all fherifFs of (hires, 

a touts nous autres minijlresy et a touts and to all our. other officers, and to 

nous cities parmy U realme enfemhle^ all our cities throughout the realm, 

inent 3 K 3 together 
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mint ove nous briefes (4), en les queux together with our writs, in the which 

ferra contenus que ihfacent Jes aVant- it fhall be contained, that they caufe 

dits chartres puhlier^ et que ils fncent the forefaid charters to be publifhed, 

dire al peopUy que nous les avons grants and to declare to the people that we 

en touts points^ et a nous jujiices^ vif- have confirmed them in all points ; 

contes^ mairesy et autres mintjires^ que and that our juftices, (herifFs, mayors, 

les loies de la ierre de fous nous ount a and other minifters, which under us 

guier mefmes les chartres (5) en touts have die laws of our land to guide, 

lour points empledes devant eux en fhall allow the fuid charters pleaded be- 

jugementj facent allower : cejlafcavoir fore them in judgement in all theiif 

le grande chartre come ley common^ et points,thatisto wit, the great charter a^ 

la charter de la farejly en amendement the common law, and the charter of the 

de noftre realme (6). foreft, for the wealth of our realm, 

(28 Ed. I. ftat. 3. c. I.) 

For the ftUe of the kings, and for the king that fpake firfl in the 
plurall number [nous'\ as our king here doth, fee Magna Cbarta, 
cap. I. and the fiiilpart of the Tnflitutes, feft. i. 

( 1 ) Perfes letters patentsJ] Ails of parliaments are many times in 
form of charters, or letters patents, *tjide Magna Charta^ cap. i, ^ 
liber 8. fol. I, &c. in cafu principis. . 

The title of thefe ftatutes is, Confirmationes chartarum de Uhertatihus 

Anglia et foreft <;e\ and true it is, that hereby the faid charters are 

cxprefly confirmed : but they are alfo excellently interpreted 

C S^^ ] (which is a confirmation in law) for here is nothing enaded^ but it 

is included within Magna Chart a, 

(2) Al honour de Dieuy et defaifti efglife, et att profit de noftre. 
realme.'\ This is, or iliould be the true end of all parliaments. 

See Magna Charta in the (lile thereof, and all fucceeding par- 
liaments have in efFeidl followed th;s precedent. 

(3) Per ccmmen de tout realms. '\ That is, by the common aflent 
of the realm by authority of parliament; and many times /^r com* 
ti}unitatem Anglia : it fignifieth alfo an ad of parliament ; for it can- 
not htper communitatem Anglia^ but by parliament, as hereafter ihall 
be (hewed. 

(4) ^oient envoy es a nous juftices, ^V. et a touts nous cities, l^c. en- 
/emblement c<ye nous briefs.] Before printing, and till the raign of 

H. 7. ftatutes were ingroffed in parchment, and by the kings 
writ proclaimed by the {herife of every county : this was the ancient 
law of England, that the kings commandments ifl'ued, and were 
publifhed in form of writs (as here it was ;) an excellent courfe, 
and worthy to be rellored. 

(5) "^'^ ^^^ ^^)'^^ de la terre defous nous ount a guier mffmes les 
chartres, &c.] This is a claufe worthy to be written in fetters of 
gol^i'viz,, that cur judices, fhcrifes,maiors,and other minifters, which 
under us have the laws of our land to guide them, Ihall allow the 
faid charters in all their pc/mts, which in any plea fhall come before 
them in judgement : and here it is to be oblerved, that the Taws arc 
the judges guides, or leaders, according to that old rule. Lex eft ex* 
ercitus judicum tutijjtmus ducicr, or iex ejl cptitnus judicis zenagoguf, 
and lex eft tutiffm-2 caffis. 

There is an old legal! word, called [guidagium] which fignifieth 
an ofHce pf guiding of travellors tlirough dangerous and unknowa 

wayes ; 
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vayes; here it appeareth, that the laws of the realm hath this 
office to guide the judges in all caufes that come before them in the 
waycs of right juftice, who never yet mifguided any man, that 
certainly knew them, and truly followed them, 

(6) Le grand chart r^ come ley commony et la cbartre de laforefty en 
anundement de noftre realme,"] The fenfe hereof is, that the great 
charter, and the charter of the forell are to he holden for the com- 
mon law, that is, the law common to ail; and that both the charters 
are in amendment of the realm ; that i$, to amend great mifchiefs 
and inconveniences which oppreffed jhe whole realm before the 
zoak'ingof them. 



CAP. II. 

TOTvoJom^ que ft nul judgement foU A ND we will, that if any judge- 

done deformes encounire les points ment be given from henceforth 

des chartres ayantdits per juftic\ ou contrary to the points of the charters 

per autre 5 de nous mint/Ires^ que en- aforefaid hy the juftices, or by any 

countre les points des chc^rtres tenont ather our minifters that hold plea be- 

pUe devant eux^foit defaite^ ef pur nir fore them againft the points of the 

tnt tenus. charters, it &all be undone^ and hol- 
den for nought. 

(41 Ed. 3. c. I.) 

Whatfoevcr judgement is given againft the ftatute of Magna [ 527 J 
Charta, or of Charta deforeffa is made void by this ad, and may be 
revcrfed by writ of error, becaufe the judgement is given againft 
the law, for this a6t faithj/^// de/ait, et pur nient teutu. 



C A P. III. 

jF T vokns que mefmes cejles char^ A^^ ^^ ^^^' **^ ^^" ^*"^^ ^^^' 
ters defous noftre feale foient en^ ters (hall be fent, under our feal, 

voys as efglij'es cathedrals par my nof- to^cathedral churches throughout our 

tre royalme^ et la demoergent^ et foient realm, there to remain, and (hall be 

deux foits per an lieus devant le peo^ read before the people two times by 

ple» the year. 

Here it is to be obferved what care was taken for the prefervation 
of thefe charters, and of this ait of parliament, for it is good chance 
to obtaine, but great wifdome to keep. t 
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Cap. 5. 



CAP. IV, 



Z^ Tque archevefques et evefques de- 
•*^ nuncent Usfcntences dexcommenge^ 
merit countre touts iceuxj que countre 
les avantdits chartrcs vendrcunt en 
diSf ou en fatt^ ou en eide^ ou en conn-' 
feil^ ou en nul pint enfratndrant^ ou 
countre vendront. Et que eels fen-f 
tences foient denuncies et publics deux 
foits per an per les prelates avantdits. 
Et ft mefmes les prelates en nul de eux 
foiefit negligentes en la denunciation 
Juifdit faircy per les archevefques de 
Canterbriey et Deverwikcy que pur 
Umps f err ontyf come covient^ foient re» 
pris it defireintx a mefme eel denun- 
ciation fair c en la forme avantdit. 



AND that all archbifliops and 
-^^ biftiops fhall pronounce the fen- 
trnce of excommunication againft all 
thofe that by word, deed, or counfel 
do contrary to the forefaid charters, 
or that in any point break or undo 
them. And that the faid curfes be 
twice a year denounced and publifli- 
ed by the prelates aforefaid. And if 
the feme prelates, or any of them, be 
remifs in die denunciation of the ^d 
fentences, the archbifliops. of Canter-, 
bury and York for the time being 
fliall compel and diftrein them to thc^ 
execution of their duties in form 
aforcfaid. 



Stst. de Tallagio, &c. cap, 5. 

This excommunication the prelates could not pronounce without 
warrant by authority of parliament, bccaufe it concerned temporal! 
caufef. 



CAP. V. 



jr T pur ceo que afcuns gents de nof- 
tre realme foy doubtenty que les 
iides {l)et les mifes [2)yqueux il nous 
eunt fait avant fes heurs pur nous 
guerres {3) et auter bofoignes de lour 
graunt et lour bon vofuntie^ en quel 
maner que f aits foient^ pmffont turner 
enfervage a eux et a lour hesreSy pour 
* ceo que ils ferront autre foits troves 
en rolley et auxint prifes que ount efie 
faits parmy le royahne per nous minif 
ters en noflre nofme. Nous avons 
^rantes pur nous et pur nous heiresy 
que mes tielx eideSy mifes ne prifesy ne 
trerons a cufiome pur nul chofe que foit 
faity ou que per rolky ou en autre ma- 
ner poet e/ire trove. 



A ND for fo much as divers peo- 
pie of our realm are in fear, that 
the aids and tafks which they have 
given to us bcforetime towards our 
wars and other bufmefs, of their own 
grant and good will (howfoever they 
were made) might turn to a bondage 
to them and their heirs, becaufe thfey 
might be at another time found in the 
rolls, and likewife for the prifes taken 
throughout the realm by our minif- 
ters: we have granted for us and 
our heirs, that we {hall not draw 
fuch aids, tafks, nor prifes into a cuf- 
tom, for any thing that hath been 
done heretofore, be it by roll or 
any other precedent that may be 
founden. 

(I) Ejdfs 
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(2) Eyd€s et m/ei.'] Auxilia^X. this time was a general!' word. See hereafter far 
»iOt onely including aides due by law, and tenure, as aide purfaire ^^^l^?^* ^"^• 

^^ySts chi'valierifur Jne marier, ^c. but aides alfo graunted by the free conceVIt E*" 
-will of the (ubjeAs in parliaments, which afterwards were called 
^ubfidies; and here this word eides is taken for an aide graunted 
by authority of parliament. 

(z) Mifes.^ Are properly taken for expences or charges, Seethcftjtuteof 
^3Ut here, in this ad they are taken for taflcs, taxes, tallages, or 34 E« i« ubi 
takings. ^"P- 

(3) Pur nous guerreSf &c.] The king had obtained by free con- Vide Calvlns 
^ent^ and good will in parliaments precedent aids, fubfidies or taiks ^^^"^- ''^» 7« ^'^ 
^or the maintenance of his warres in forcin parts, which howfoever 7* ^* *^ 
^hey were graunted in full parliament, yet (as here it appeareth) 

anany men doubted, might turne in fervage of the fubjefts of the 

srealme^ for that it was faolden that they ought not to contribute to 
^he maintenance of the kings warres out of the realme ; and there- 
upon Bohun earle of Hereford, and Eflfex high conflable of £ng- 
'S.aoid, and Bigbt earle of Norffblk, and Suffolk, and marfhall of 
^England, for that it concerned matter of armes and warre, exhi- 
'fcited a petitibn to the king in French, in anno 25 £. i . before 

-^he making af this ad, wWch I have feen aunciently recorded, on 
^bc behalfo of the commons of England, concerning the faid mat- 
^er« and thereupon the king at this parliameiit yeelded to this ad, 

-shat fuch eides, talks, or takings fhouldnot be drawn to cuftome for 

s.ny thing that had beene done in that-behalfe* 

But yet this matter was never in quiet untill it was more par- .,. 

iicularly explained by divers ads of parliament, which we have 

^rawn into one body of a law divided into fevcrall branches. 

1. No man (hall be charged to arme himfelfe, or to finde men of i E. 3. c. 5. & 
^rmes, or any hoblers or archers (other then thofe that hold by ^' 7-^5E- 3« 
"iiich fervices, or devoires of the king, or of other lords) if it be ^^P* ^' ^ ?: 3' 

not by common confent, and graunt in parliament. ^^^' ^\\% £?*-. 

2. No man (hall be compelled to goe to the kings warre out of cap. 7. 4 H. 4.^* 
bis ftiire, but where neceflity of fudden comming of flrange enemies cap. 13, 

into the realme. 

3. No man (hall be charged to give any wages either to the Lib. 7. cap. 7, 8. 
preparers or conveyors of fouldiers, or to the fouldiers to goe into Calvins cafe. 
Scotland, Gafcoin, or elfewliere; but that men of armes, hoblers. Rot. Pari, iH. 5. 
and archers, chofen to goe into the kings fervice out of England, JJU; o^ &c See 
fhall be at the kings wages from the day they depart out of the 25 £.'3. cap. 7. 
counties where they were chofen, till they return. Rot. pari. 4 H. 4. 

Which ads of parliament are but declarations of the ancient **"• 48- *° R- *• 
law of England. ' w'^mh'^ 

And according to this ancient law, the commons after the faid c.*7.\Vh. ij' 
declaratory ads of parliament did, when this point concerning main- c. i. vid. Rot. 
tenance of warres out of England came in queftion, make their claufus 44 E. 3. 
continuall claim of their auncient freedom and birth right, as Sir Rich. Pem- 
in I H. 5. and in 7 H. 5. &c. the commons made proteftation -^e Mag.^' 
that they were not bound to the maintenance of warre in Chart, c 20, 
Scotland, Ireland, Calice, France, Normandie, or other forein verb. Exile. Con- 
parts, and caufed their proteflations to be entred into the firm, chart, 
parliament roll where they yet remain ; which in efFed agrceth *^ ^* *' 
with that, which upon like occafion was made in this parliament 
of 25 E. X. 

But here may be obferved, that when any ancient law or cuftome [ ^2^ 1 
f^f parliament is broken, and the crown pofleiTcd of a precedent, ^ 

how 
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how difEcalt a thing it is to reftore the fubjcft again to his former 
freedome and fafety. 

Now how of ancient time foldiers were levied, mufte/ed and 
cntred of record, &c. (an excellent military policy) which will 
conduce much to the finding of the true fenfe of this, and other 
ftatutes, concerning this matter, fee the third part of the Inftitutes, 
cap. Felony in foldiers that depart, &c. in the expofition of the 
flatute of 18 H. 6. cap. 19. See the llatutcs of 11 H. 7. cap. 7. 
and 15 H. 7. cap. i. 



•C A P. VI. 

JpT auxint avons gratint pur nous^ \/!OREOVER we have granted 

^"^ et purnous heiresi as archevefques^ for us and our heirs, as well to 

erjefquesy abbesy priors^ et as autres archbifhops, bifhops, abbots, priors, 

gents de f, eglifey qs counteSy barons^ and other folk of holy church, as alfo 

ft a tout la coTfiminalty de la terre^ (fue to earls, barons, an(J to all the commu- 

mes per nul befoigne tiels manners dcs nalty of the land, that for no buiinefi 

atdesy mjlisy ne prifesy ne prendrons from henceforth we (ball take fuch 

forfque de common ajffent de tout le manner of aids, tafks, nor prifes, 

royalmey et pur le common profit de but by the common affent of the 

cio : favss le auncient aidesy et prifes realm, and for the common profit 

dues et accujiomes ( i ). thereof, faving the ancient aids and 

prifes due and agcuflomed. 

(34 Ed. I. flat. 4, c. I.) 

The caufe of the making of this branch, and of foch fpeciall 
mentioning of the clergy was, that the king did againft the auncient 
lawes and cuflomes of the realme coUedt money by commiifioti 
without aflenc of parliament, not onely of earls, barons, and 
comminalty, but of the clergy, who in thqfe dayes claimed a pri- 
vDedge, and immunity from fecular aides and fubfidies, (by pre- 
text of a late conftitution made by Pope Boni^ce :) th? clergy 
ftood ft) Hourly in defence of their privilege, that fir Robert de 
Brabazon the kings chiefe juftice pronounced openly in the king^ 
bench, (in terror em) that from thenceforth no juftice fhould be 
done for them at their fuit, but juftice (hould bee done againfi them 
Vid. Stat, de in the king's courts at any other mans fuit. But at this parliament 
^4 B. I. tfiis branch gave fatisfadlion to all, for hereby it is enaded that 

^f ^?!f "°" every aide and tafk and other taking muft have two fpecial pro, 
perties, the one m the creation, viz. that it bee given by the 
common confent of the whole realme in parliament; the other in 
the execution, viz. that it be given and imployed for the common 
benefit of the whole realme, and not for private or other-refpedls ; 
which words \et pur le common profit de ceo"] in the impreffion of 
Tottell are injurioufly omitted. 

(») Saves les auncient aides et prifes dues et accufiomes,^ The 
auncient aides are here intended, aide pur file marier, pur f aire fits 
ehi'valiery and reliefes by reafon of tenures, and the auncient takings 
pr feifures are here intended, fuch as were due to the crown, y«re 

precrogati'VeC^ 
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frarogati<veei as waifes, ftrayes, the goods of felon s^ and out- laws, 
deodands, and the like, \ratione tenura\ as heriots, and fuch other 
a^ did lie in fcifurc or takiijg by reafon of any tenure or cuHome. 



CAP. VII, |:5i°3 

"nT fur ceo que touts le pluis de la AND for fd much as the more 

=" comminaltie du realnu feifent du-- part of the communalty of the 

rement greve de la maletot des leyns^ realm find themfelyes fore grieved 

ceftafcavoiry de chefcun Jacke de leyh with the maletentof woolls, that is to 

quarant foulz (i), et nous ont priesy v^it, a toll of forty (hillings for every 

que nous les voudrons relejj'er : nous a fac^ of wooll, and have made petition 

lour prief les avons pleinment relejfes. to us to releafe thp fame; we at their 

Et nous avons gr aunt pur nous et pur requefts have clearly releafed it, and 

nous heires^ que ^es cfles ne prendrons have grante4 for us and our heirs^ 

Jans lour common ojfent^ et lour ton that we ihall not take fuch things 

voli^nte (2). Saiive a nous et a nous without their common aflent and good 

heires la cuftome des leyns (4), pealx^ will, faying to us and our heirs the 

et quires avant grauntes per la com- cuftom of woolls, (kins, and leather, 

minaltie avantdit (3). En teftnoig-' granted before by the communalty 

nances des queux chofes nous avons fait aforefaid. In witnefs of which things 

faire cejies nous letters everts- Tef- we have caufed thefe our letters to be 

moigne Edwarde no/Ire fits a Londres made patents. Witnefs Edward our 

le X. jour DpSfobre^ Ian dc nojire r eigne fon at London the tenth day of 0<fto- 

xxy^ ber, the five and twentieth year of our 

reign, 

(^ In(K 76,) 

, ( I ) Et pur ceo que tout Z? pluis de la comminaltit, du realme feifent See before the 
durement greve de la maletot des leynes, s. de chefcun facke de leyn 40. j, fta^ute of Magna 
&c.] The grievance was that the king had lately, without com- Chanacap. 30. 
mon aflent of parliament, fet a charge of forty fhillings upon every 
facie of wool, here called by the name of maletot, that is, the ill 
toll or charge, for the word [impofuion] was not yet heard of in 
any record. 

' Sec more of this matter in the expofition upon the 30. chaper of 
Magna Charta. 

This is an excellent precedent, that when grievances are found 
out, and proved, that they bee put downe and overthrowne by 
authority of parliament. 

(2) Et nous anjons graunt pur nous et pur nous heires, que mes celes 
ne prendrons fans lour common ajjent et lour hone *volunt,] This is 
worthy of pblervation, whereof you may re;^de in the expoficion 
of the 30 chapter of Magna Charta. 

(3) ji*vant graunts per le comminaltie a^vantdit,"] By the com- 
minalty aforelaid, that is, by a6l of parliament for the com- 
minalty of England cannot graiint but by parliament. 

And fome fay that the cpmminalty are here named for three 
wfpeds : I. For that they are the greitcr part. «. For all aids Rot. Pat. 3E.1. 
■ '■ r and "-^S- 



5%^ 

Mich. 26 E. I. 
inC* rctorn* brev. 
in Scacc*. per 
communkatem 
^Angliap, Sec, 
vid. Magna 
Chart, cap. 30. 
• Aft fupcr 
Chart, cap. i. 

[531] , 



RoCT^at. 3 1.x. 
». I. Sc 9. 
Rot. Finiufn. 
< £. I. Ace* 
Mich. a6 £. I. 
Sn Scacc. inter 
fctom. brivittm 
€%. rein.The(aur. 
See in the Eic- ' 
pqfitioa upon 
tj)e ftatute of 
iilagna Chart* 
<a. 3oi 



De Tallagio non conccdendo- Cap. !• 

and fubfidies begun with them. 3. For that the hrre greater 
benefit to the king comes from them. For in fubfidies the comr 
minalcy filleth the kings coffers ; but feme have faid that * com- 
mune and comminalty doe fignify as much as the people, that i^, 
all the fubjedls of the realme, and fo it was taken in divers parlia- 
ments in this kines raigne, and in this alfo, fo as commune fhould 
- fignify the people, and commons a part of them. 

(4) Les cufiomes de leyms,^ The cuftomes here intended to be 
granted by parliament, were 64 s. 8. d. for the tranfjportation of a 
lack of wool, and 6. ^. 8. d. for every 300 pelts tranfpor ted, and 
13. 8. 4. d. for the tranfportation of a laft.of leather. 

Thefe cuftomes were granted to king Edw.- 1 . as it appeareth ia 
Rot. patent. 3 E. I. Cum pralati, magnates, et tota communiias 
regni nofiri nobis ionce/s* quandam no<vam confuetudtnem de lams^ 
peUihus, et coriis tarn in Anglia, quam in Hiberniat ei WalUa regnum 
mftrum exeunltbus imperpetuum nobis, et baredibus noftris, percipienj^ 
in forma fubf&iptay viz, de quolibet faeco lan^t dimidiam tnarcam, df 
Jsngulif tre/ceniis pellibus Idnutis qud faciunt unum faccum dimidimk 
nutrcam, et de qualibet lafta coriorium unam mar cam, illorum fcilicet^ 
coriorium, pellium, et lanarum, qua partus AngUa, HibertUit^ €t 
fPallia regnum nojbrum ixibunt^ &c. 



[532] 
STAT. DE TALLAGIO NON CONCEDENDO. 

"Edit. Anno 34 Edw. i. 
C A P. L 



fJVLLVM tallagtum (i), vel 
^ ^ auxilium {2) per nosj vel hecredes 
nojiros in regno nojiro ponatur^feu leve^ 
turjinevoluntaiey et ajfenfu archiepif-- 
coporum-i epifcoporum^ comitunij baro- 
nuniy militum^ burgenfium^ et aliorum 
liberorum com* di regno nojiro (3). 



"^^O tallage or aid fhall be taken or 
levied by us or our heirs in our 
realm, without the good will and 
afTent of archbifliops, bifhops, earls, 
barons, knights, burgeffes, and odier 
freemen of the land. 



(25 Ed. I. ftat. I.e. 6.) 

Albeit that this a£l is not next in courfe of time, yet being 
next in matter, we have thought good to handle this a£l before 
others. 

There were two caufes of the making of this aft ; the firft was, 
that where king E. i. having conceived juft difpleafure againft the 
French king, for the injury done unto him, in with-holding 
Aquitaine, and other his inheritance in France; and where the 
French king had grievouily, and with ftrong hand vexed and 

over- 



Cap. 1. De Tallagio rioii c6ncedeiida. 

ovcr-layed Guy earl of Flanders, and had won much of his lands 
from him : king Edw. the firft intending to aid and alTift the faid 
carl, and to refcue him out of the hands of the French king, wha 
was ready to devour him and his earldom, did rcqmre fpecially of 
Hamfrey le Bohun carl of Hereford and EfTex, and conftable of 
England, and of Roger Bigot earl of Norffolk and Suffolk, marlhaft 
of England, and of all the Earls, barons, knights, and efquires^ 
and of alt free-holders of 20. 1. land within his kingdom, whether 
they held of the king in ca/n'te, or of other whatfoever, to con- 
tribute to his wars in Flanders in refcue of the faid earl, or finde 
able men to go with him on that journey : which the conftable and 
Biarftiall) and many of the nobility, and of the knights and 
efquires, and fpeciaJJy John Ferrers taking part with them, and 
all the free -holders abovefaid vehemently denyed, unlefle it were fo 
#fdained and determined by common confent of parliament, as had 
been before enafted in the parliament of anno 25 E. i. by the aft 
of confirmationes cbartarum, as before it appeareth. 

The fecond caufc was, that the king the yeer before had taken 
a tallage of all cities, boroughs and towns, without aflcnt of par- 
liament; whereupon grew great murmuring and difcontentment 
among the commons. For pacifying of which difcord between the* 
king and his nobles, and for the quieting of the commons, and for 
a perpetuall and a conftant law for ever after both in this and other 
like cafes, this a6t was made in the four and thirtieth yeer of his 
reign. 

(i) Nullum tallagium,'] Tallagium, or tailagium zomtih of the 
French word taiUrj to (hare or cut out a part, and metaphorically 
is taken when the king or any other hath a fhare or part of the 
value of a mans goods or chattels, or a fnare or part of the annual! 
revenue of his lands, or puts any charge or burthen upon another; 
fo as tallagium is a generall word, and doth include f all fublidies, 
taxes, tenths, fifteens, impofitions, or other burthens or charge put 
Or fet upon any man, and fo is expounded in our books, here 
it is reftrained to tallages, fet or levied by the king or his heirs. 

♦ Robertus de Haye impV Ricbardum le Waleyes cum aP pro cap- 
iione wveriorum in duobus locis, apud Lindefield ^Qcai* Northjlet ^ 
Soiiibuje', ipfi dicunt quod Williehnus filius Walteri le Hc^^e tenet de eo 
quredam ten* apud Lindefand per fervitium xi, s, ^ per tallagium ei 

faciend* ad tfoluntatem ipjjus Ricbardi, ^ quia ip/um Willielmum 

tallia'vit, anno regis nono, una 'vice ad ii. s. i5f alia ^vice anno decimo, 
ad x^iii, d, quod tallagium ei arctro fuit pro pradi^is ii, s* per annum^ 
ipfum ff^illielmum dijlrinxit fuper feodum fuum pro preed^ arreragiis : 
Roffertus die* quod pr^ed* Willielmus tenuit de eo pradi6i* ten* per 
cerium fer<vitium^ ^ non per tallagium ad <voluntatem fuamt ^ die* 
quod de illo femfitio nibil ei aretro fuit ^c, Ricbardus dicit quod 
ad<vocat pr^ediSam diJiriSlionem fuper pradiSl'* Willielmum, ^ non 
^.^uper ipfum Robertum ; et petit judicium ft idem Robertus, qui non eft 
tenensfuus, nee diftriSio fuper ipfum oAvocatur^ pojjtt fer^vifium fuum 
dedicere : ideo conjiderat* eji quod pradiSus Ricbardus inde Jtne 
die, Et pr adieus Robert us nibil cap* per breve fuum, fet ft in 
mifericordia profalfo clam* fuo ; et pradiSlus Ricbardus babeat retur* 
num wviriorumt^c, 

(2) AuxiliumJ\ And this word was ufcd in the ftatute of 
25 E. I. whereof fomewhat hath been faid in the expofition 
thereof. 

You 
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For this word 
Tallage, vide 
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106. F. N. B. 14. 
i6. 38 H. 6. 10. 
3a E. 3. Monftr. 
16. 3 E, J. 
Qiio War. Yixt. 

2. 

Clauf.19 H. 3. 
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13. Clauf. 

11 H. 3. m. 17. 
Regift. 142, 143.^ 
F.N. B. 150.. 
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Rot. Alma. 

12 E. 3. parti.- 
m. 22. Rot. 
Pari i am. 6 £.^ 
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tibus, Rot. 
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Modus tenend. 
Parli. Vet. Ma« 
nufcript. 
•Micb.iiE.f*, 
in banco Rot. 
49. Sttfl*ez. 
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You may read further in that ancient record intituled De mod^ 

tenendi parliamtntum tempore regis Edtv, filii Etbeldredi\ debent 

atixilia peti in pleno pdrliamento. So, as hath been faid before in the 

expofition upon the 30. chapter of Magna Charta, and of 25 £. i. 

Thefe ads are but declarations of the ancient comxifton laws of this 

realm. 

• Vide fol. 41. (j). Nullum tallagium, 'vel • auxilium per nos^ W haredes noftroi 

Math Par. 247. in^regno neftro ponatur, feu le^vetur fine 'voluntate, et affen/u archiepifi^ 

* coporum, epi/coporum, comitum, baronumt militum, burgenfium, et aliorum 

ioXilTic ca' ^* lif'^orum com" de regno noftro,] Thefe words are plain without any 

x2.i8.'34.&3V fcruple, abfolute without any faving. Abfoluta Jententia expofitore 

non indiget. 

And this is as much as to fay, that no fubfidy, tafk, tenths 
fifteenth, impofition, or other aid or charge whatfoever, (hall by the, 
king or his heirs be put or levied without the common councell of 
the realm, that is, by the will and aflent of the archbifliops, biihops> 
earls, barons, knights, burgeffcs, and others of the counties, that is 
to fay, by grant and common aflent in parliament. 

Within this aft are all new offices erefted with new fees; or old 
offices with new fees, for that is a tallage put upon the fubjeft, 
which cannot be done without common aflent by aft of parliament. 
And this doth notably appear by a petition in parliament in anno 
Rot.Parliam. 13 H. 4. where the commons complain, that an ofiice was erefted 
13 .4.nu.43. for meafurage of clothes and canvas, with a new fee for the fame 
by colour of the kings letters patents, and pray that thefe letters 
patents might be revoked, for that the king could ereft no offices 
with new fees to be taken of the people, who may not fo be charged 
but by parliament. 

The royall anfwer of the king in parliament was, that the 

^ ^ ftatutes therefore provided (hall be obfcrved, which ftatutes were 

L 534 J the faid aft of 25 E. i. and this of 34 E. i. Sec. and accordingly 

13 H. 4. fol. 16, judgement was alfo given in the kings bench, fo as this point wa* 

'7- both refolved in parliament, and adjudged by law according to 

thefe ftatutes; and hereby it appeareth that thefe were afts of 

parliament. 

Rot. Pari. 12 E. l^xng Edw. 3. had granted to Robert Foley a new office of 

Par^^klE.^r* meafuring of worftcads, with a new fee; and it was at the petition 

' ^ of the commons refolved in parliament to be void, and afterward 

revoked as void by authority of parliament ; and the like law is in 

all like cafes. 

Note that th© words of this branch are generall. Nullum talld' 
gium, ^c, ponatur,fiu le'ueturfine 'vcluntatet U'f. and faith, Per.nos». 
et bared* nofiros, but not Pro nobis y (uU ad opus noftrum. But gene- 
rally fo as all tallages, burthens, or charges put upon the lubjeft 
by the king, either to or for the king, or to or for any fubjeft by 
the kings letters patents, or other ccmmandement or order, is pro- 
hibited by this aft unlcfl"e it be by common confent of parliament; 
and note that the words are in the disjunftivc, [Pona/ur/eu leveturl 
fo as if it be fet by the king, although it be not levied by him, but 
by a fubjeft, as it was in the caies abovefaid, it is within the 
purview of this ftatute. 



CAP. 
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CAP. 11. 



IVTULLUS minijler nofter^ vel 

haredum nojlrorum capiat blada^ 

^^^orrea^ aut aliqua alia bona cujufcun- 

^^^uey fine voluntate et ajfenfu il/ius, 

^^^ujus fuerint bona. 



"VTO ofEcer of ours, or of xnit 
heirs, fhall take corn, leather^ 
cattle, or any other goods, of anjr 
manner of perfon, without the good 
will and aflent of the party to whom 
the goods belonged. 



(i2 Rep. 19.) 

Of this branch we fhall have juft occafion to fpeak when we 
:::ome to the ftatute of 28 E. i. cap. 2. and therefore do purpofely 
Dmit to fpeak of it here. 



CAP. III. 

_ ^V7 IHIL capiat ur de catero nomine j "VT O T H I N G from Jienceforth 
~~ ^^ vel occafione maletot de facco (hall be taken of facks cf wooll 



liana^ 



by colour or occafion of male-tent. 



See for Maletot 25 E. 3. cap. 6. and Magna Charta, cap. 30. 
-^nd albeit it was oulled before, yet nunquam nimis dicitury quod 
——minquam fatis dicitur ; by this a6t it is both prohibited by the 
- general] purview^ and alfo by this particular branch. 



CAP. IV. 



T/'OLUMUS et concedimus pro 
nobis et haredibus ncjirisj quod 
omnes cierici et laid de regno nojlro 
habeant omnes Uges^ UbertateSy et 
liberal confuetudines Juas ita libere et 
tntegrcyficut eas aliquo tempore melius 
et pUnius iabere confueverunt. Et ft 
contra illas quocunque ar^ 
I S3S ] ticulo in prafenti charta 
contento Jiatuta fuerint 
tdita per nos et antecejfores nofiros^ vel 
confuetudines introdu^fa : volumus et 
cmcedimus^ quod hujufmodi confuetu^ 
dines ft Jiatuta vacua et nulla fmt in 
ptrpctuum. 



"ULT E will and grant for us and our 
heirs, that all clerks and Jay- 
men of our land (hall have their 
laws, liberties, and free cuftoms, as 
largely and wholly as they have 
ufed to have the fame at any time 
when they had ihem be(l ; and if any 
ftatutes have been made by us or 
our anceftors, or any cuftoms brought 
in contrary to them, or any manner 
of article contained in this prefent 
charter, we will and grant, that fuch 
manner of ftatutes and cuftoms ihall 
be ypid and frullrat? i^x, evermore. . 
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4* E. 3. ca. u 
finulc. 



De Tallagio non conccdendo. Cap^ jf* 

This containeth a reftitution generall to the fubje£ls of all their 
]awes, liberties, and free cuftomcs, as freely and wholly, as at an/ 
time before in the better and faUer manner they ufed to have the? 
fame, and this doth not onely extend to Magna Cbarta, and 
Charta di Forefta, but to all other laws, liberties, or freedomes, and 
free cuftohies whatfoever. 

But what if any ad of parliament have been made contrary X» 
any article in this aft contained; this later clatife» viz. Et fi contra 
tUasy &€. containeth a repeale of all ftatutes made by king E. i. or 
any of his aunceftors againft any article in this aft contained, that 
is to fay, concerning the firfl chapter, Nidlum tallagtumt &c. or 
the fecond, Nulhis minifier nofter ; or the third. Nihil capiatur ; or this 
fourth, which is moll generall, Volumus et concedimus. Sec, 

Hereby it may be obferved how prudent antiquity could containe 
much matter in few words. 



CAP. V- 



t>EMlSIMUS etiam Humfredo le 
Bohun^ comiti Hereford^ et Effex^ 
conjlahular* Anglia^ et Roger* Bigot 
comiti Norffl et Suffl marefcallo 
jtnglia:^ it aliis comitibus^ baronibuSj 
miiitibusy armigeris^ et L de Ferreres^ 
ac omnibus aliis de eorum focietate^ 
conf OS derationed et concordia exijlenti- 
bus : necnon et omnibus viginti libratas 
terra tenentibus in regno nojlroy Jive 
de nobis teneant in capite, five de alio 
quocutique ad transfretand* nobifcum 
in Fland^ certo die vocatisy ranco- 
rem {\)et nialam voluntatem [2) erga 
nos habitarn^ ac etiam tranfgreffiones 
ft quas nobis fecerint (3J, u^ue ad 
pTeefentis charta confe^ionem* Et ad 
majorem hujufmodi rei fccuritatem 
volumus et concedimusy quod omnes 
archiepifcopi (^)y et ep.ijcopi in perpe-^ 
tuum habeant in fitis cathedralibus 
ecclejii^y habit ant i prafenti charta 
Ie£fa excommunicarcy et publics infm* 
gulis parochialibus ecclejiis faarum 
dioc' excommunicatos denunciare bis in 
anno omnes illosy qui contra tenorem 
prajentis charta vim et effe&um quo^ 
quomodo vel articulo fcienter feariniy 
aut fieri procuraverint. In cujus rei 
fefiimonium prafenti charta Jigillu?n 
noftrum efi: appenfum una cum Jigillis 

arcbiepif 



jyjOREOVER, we have pardoned 
Humfrey Bohun earl of Here- 
ford aiid Eflex j conftable of England^ 
Roger earl of Norfoljc and SiJjFolli^ 
mar(bal of England^ and other earis, 
baroos, knights, efquires, and niamely 
John de Ferrariis, with all other 
being of their fellowfhip, confederacy^ 
and bond, and aifo to ail other that 
hold XX pound land in our realm, 
whether they hold of us in chief, or <x 
other, that were appointed at a day 
certain to pafs over with us into 
Flanders, the rancour and evil-will 
born againft us, and all other offences 
that they have done againft us, unto 
the making of this prefent charter^ 
And for the more aflunmce of thi$ 
thing, we will and grant, that all 
archbifbops and biftiops for ever fhail 
read this prefent charter in theic' 
cathedral churches twice in the yeau> 
and upon the reading thererf in every 
of their parifti churches, (hall openly 
denounce accurfed all thofe that wil- 
lingly do procure to be done any tb^ig 
contrary to the tenor, force, and 
eflFeft of this prefent charter in any 
point and article. In witneis of. 
which thing we have let ourfeal ta 
this prefent charter, together vrith die 

Xeab 
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arckiepifcoporum^eflfcoporum^ &c. (5) feals of the archbifhops, bifhops, &c. 

fui fponte juraverunt^ quod Unorem which voluntarily have fworn that, as 

prafentis chart^^ quantum in its efly miich as in them is, they fliall obferve 

in omnibus caujis et fmgulis articulis the tenor of this prefent charter in all 

fervabuntj et ad objervationem fidele caufes and articles, and fhall extend 

suxilium prajlabunty ^c. (6) their feithful aid to the keeping there- 
of, &c. 

If you compare our Englifh hiilorles with this aft of parliamenti f 536 ] 
the old faying (hall bee verified, that records of parliament are the 
trueft hlftories. 

Although the king had conceived a deep difpleafure againft the 
conftablc, marlhall, and others of the nobility, gentry, and com- 
nons of the realme, for denying of that which he fo much defired, 
yet for that they ftood in defence of their laws, liberties, and free 
cuilomes, the king, who (as fir William Herle chief juftice of the 5 E. 3. fol. 144 
conmion pleas, who lived in his time, and ferved him, faid) was 
the wifeft king that ever was, did not onely reftore the fame to 
them as is aforefaid, but granted a fpecial pardon to thofe of 
whom he had conceived fo great difpleafure ; fuch a one as you fhall 
not reade of the like, for hereby he pardoned three things : 

(i) I. RancoremJ] Rancor is taken here metaphorically for a 
feilring of indignation, or difpleafure in the minde of the king, 
which the king releafeth and difchargeth them of the fame, and 
incidently reiloreth them to his favour. 

(2) 2. Malam 'voluntatem.] Ill will or unkindnefiTe : of this fo 
much may be faid as hath been fatd of rancor. 

(3) $. £t etiam tran/greffionesy fi quas fecerintJ] Here thefe 
words r/T quas/eterint] are added, left by acceptance of a pardon 
of tranfgreflions they ftiould impliedly confeffe that they had tranf- 
grefied : fo carefull were the lords and commons in former times 
to preferve the ancient laws, liberties, and free culloms of their 
country. 

(4) Et quod omnes archiepifcopi, &c.] Here power is given 25E.1. Confirm, 
to archbifhops and biQiops twice in the yeare, upon the reading of ^^a'^f»*'> *^P- 4- 
this aft, to excommunicate all the violaters thereof, &c. 

(5) In cujus ret teftimoniutn prafenti charts fegtllum nojirum eft 
appen/um una cum figilUs archiepifcoporum^ epi/coporum, comitum^ ba» 

ronuMy &c.] Nota the folemnity of this aft, in that all the arch- Rot. Pari. 7 H 4. 

bifhops, biftiops, earles, barons, &c. did put their feale thereunto : "g'g^^j \^g'*^* 

a rare example, which was done for the obliging of them the more proccrum, & 

firmly^ to the obfervation of this aft, which concerned the laws, comitat. 70. 

liberties, and free cuftomes of their country. cap. figillar. 

(6) ^i fponte jura'verunty quod tenorem prafentis chartay quantum Wa:f. pag. 48. 
M «i efty in omnibus caufes et fingulis articulis fervabunty etad obfer- 

ffand* fidcli auxilium praftabunty &c.] And for their greater obli- 
gation for the due obfervation of this aft, they tooke a voluntary 
corporal! oath. 

Here note, that either houfes of parliament being courts may 
take voluntary oathcs, as here it appcarcth. 
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Articuli fuper Cbartai 



ARTICULI SUPER CHARTAS, 
Edit. Anno 28 Edw. i. 



PVR ceo que les points de la ground 
chartrey des fraunchif et de la 
forejly les queux le roy Henry pier no/ire 
feigniour le roy qui ore eji^ granta a 
Jon people ( I ) pour le preue de fin 
roiabne^ ne ont pas ejiistenus^ ne gardes 
avant ces heures^ pour ceo que avant 
ces heures peine ne fuit ejlablie [%) 
vers les trefpajfants countre les points 
des chartres avantdits : no/ire feigniour 
le roy les adde novel graunt^ renoveU 
et confirme. Et a la requejies des 
prelates^ count s^ et barons {^) a fin 
parliament a Wejl\ en quarejjme Ian de 
fin reign xxviii. ad certains points 
affirnuy et peine ordeigne^ et e/iablicy 
encounter touts yceuxj que encountre 
les points des avantdits chartres^ ou 
nul point de eux^ en nul manner vten- 
dronty on mifprendrentj en la forme que 
lenfuit. 



pORASMUCH as the articles of 
■ the great charter of h'berties^ and 
of the charter of the foreft, the which 
king Henry, father of the king that 
now is, granted to his people for ^ 
weal of his realm, have not been 
heretofore obferved ne kept, hecaufe 
there was no punifhment executed 
upon them which offended againft 
the points of the charters before men- 
tioned ; our lord the king hath ag^un 
granted, renewed, and confirmed 
them at the requeft of his prelates, 
earls, and barons,' aflembled in his 
parliament holden at Weft minfter, die 
eight and twentieth year of his reigii, 
and hath ordained, ena&ed, and elta- 
bliflied certain articles againft all 
them that oflFend contrary to the 
points of the iaid charters, or anv 
part of them, or that in any wife 
tranfgrefs them, in the form that 
enfueth. 



One caufe of the making of this aft was, that albeit the king had 
confirmed the faid charters at his parhament holden in 25 £. !• 
and ftiled the adl by the name of Co»Jirm£iticfnes chart arum deliierta- 
iihus Anglia et Foreftd;, yet becaufe there wa3 a faving in that a& 
[Sa'ves les auncient aides et prifes dues et accu/iomes'] although they were 
to beunderftood of aids by reafon of tenure, &c. as in the expofi- 
tion thereof it appeareth, yet it was a colour for the kings officers 
and minifters to make an evafion when the parliament was : and 
thereupon the lords of parliament did importune the king to cop- 
firme the faid charters ; which the king promifed to doc : but 
When it came to be fet downe in forme of an aft, the king would 
have added a faving of the right of his crown, which the lords 
did mainly inveigh againft, and prefTed the king with his promife 
to confirm them as abfolutely as his noble father king H. 5. had 
graunted them; which in the end he yeelded unto, as by this aft it 
appeareth. 

And another caufe of the making of this aft, as by the preamble 
IS fuggefted, was, that there was no certaine punifhment in many 
points eftabliihed by the faid charters againd the violaters of the 
fame, which alfo by this aft are remedied, 

2 (1) Grant 



Cap. t. 



ArticuU fuper Chaitas. 
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(1) Grant d fin pe^k.^ This word pafidus here doth include 
all the king's fubjedb, both the prelates, and other of the clergy, 
and the nobles and commons of this realme^ for all bee the kings 
people, \/(m peopled] 

(2) Peine nefuit eftaiiie.] Some reade it [peine nefidt execute^ 
that is true in effe^, but the originall is peine tie fuit eftabUe, 
that is, no paine was fet down in certain. 

{3) A le repteft ies (reieUes, countes^ et Barons.'] Thefe articles [ 53^ J 
Wwe ijreferred by the lords of parliament, becaufe they had 
A proBuic of the king to paiTe the faid articles ; there were at this 
parliament 95. carles and barons of the realme, beiides the lords of 
the clergy, which then were many. 

The title is hpre ArticuU fiper cbartas, fometime they ilyled it fj^g^^'g?^'^ 
l)y the name ofNo^vi artictfli fuper chartasi fometimcs. Explanations p^ers'de Sak,*^' 
^^ur Ies chartres; and jiifUy they are called ArticuU fuper cbartas^ marfli. Cafe.' 
.sneaning Magna Chart a, and Charta de For eft a^ for that they Vjddi. 10. fo, 
^contain the fubftanccof all ^at is contained in thefe articles. 1¥ ]f'^^^^ <^? 



'CAP. I. 



y^ESTASCAVQIR, qm de cy en 

avant la gran4 chartre desfran-^ 

^bi/es Dengltterre^ grante a tout Ut 

commune Dengleterre ( i )j ^' la chartre 

^ la foreft in mefrm le maner grante^ 

^eient tenttSj gardes^ et maintt:nus en 
^befcun article^ et chefcun pointy auxy 
J:leinment come le roy Ies ad graunte^ 
^enavele^ et per fa chartre confirme (2). 
Mt que celles chartres foient bailUs a 
chefcun vifcmt {'^) Dengleterre defoubes 
Aejenle le roy^alier quatrefoits per an 
^druant le people enpleine countie : ceft- 
^Jcavoir^ au prochein countie apres la 

Jmnt Michaef', au prochein countie 
^pres U Noelj au prochein countie apres 
Aa Pafchey et au prochein countie apres 
Ja faint Johan' BaptijL Et a ceux 
^ux chartres en chefcun pointy et en 
^befcun article dicele^ frmement tener, 
^t garder, ou renudie ne fuit avant 
^r la common ley^ foient efleus en 
^bejiun countie pur la commune' de 
^nejm la countie trois prodes homes 
^bivalersj ou autfrs loialx, fagesy et 
^^vifes, que fiientjures et afjignes per 
Aes Utters U roy overtes dejon graund 

^4ale^ 4r tier ^t terminer^ fans auter 

briefe 



TpHAT Is to fay, that from hencie* 
forth the great charter of the 
liberties of England, granted to all the 
commonalty of the realm, and the 
charter of the forefl, in like manner 
granted, (hall be obferved, kept, and 
maintained in every point, in^ as 
ample wile as the king hath granted, 
renewed, and confirmed them by his 
charter. And that the charters be 
delivered to every (heriff of England 
under the king's feal^ to be read four 
times in the year before the people in 
the full county^ that is to wit, the next 
CQunty-day after the feaft of Saint 
Michael, and the next county-day 
after Chriftmas, and at the next 
county after Eafter, and at the next 
county ajfter the feait of Saint John. 
And for thefe two charters to be 
firmly obferved in every point and 
article (wh^re before no remedy was 
at the common law) there ihall be 
chofen in every {hir&-cojrt, by the 
commonalty of the fame ihire^ three 
fubftantial men, knights, or other 
lawful, wife, and well-difpofed per- 
fons, which (hall be jufiices fworn 
3 L 2 and 
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Cap. ti 



briefe qui lour common graunt^ le$ 
pleints quefeferront de touts yceux^ que 
contreviendront (S) ^w mefprendront en 
nuldesdits points deis avantdits chartres 
en counties ou ils font ajfignesj auxipien 
dedeins franchijes^ come dehors^ et 
auxihien des minijhrs le roy hors de 
lour place Sy come des autersy et les pleints 
cier de jour en jour Jans delay : et les 
ierminent fans allower les delayesy que 
font alLwes per la common ley[6)yet que 
mefme ceux chivalers eyent poyer de 
punier touts ceux que fer^ 
[ 539 ] ^^^^ attaints de trefpas 
faitjcncountre nul point des 
chartres avantditSy ou remedy ne fuit 
avant per la common /^y (4), auxy come 
avant eft dit^ per imprifot:ment^ ou per 
ranfomcy ou per amerctamenty folonque 
ceo que le trefpas le dtmaund^ Etpur 
ceo nentende pas le toyy ne nul des 
foyens que a ceft ordeignement fuerenty 
que Us chivalers avantditSy teignent 
nul plee per le power que done lourfoity 
en COS ou avant ces heuresfuit remedie 
purview Jolonque la common ley per 
briefe: ne que prejudice foit fait a la 
common ley^ ne a les chartres avantditSy 
en nul de lour points, Et voit le royy 
quefi touts trots ne foient prefentesy ou 
ne perront a touts les foits attendrcy a 
faire lour * office en la forme avantdity 
que deux des trois le facent. Et 
crdeigne e/iy que les vifcout.tSy et les 
hailtfes le royy foient atiendants a les 
commandements des avantdits jxifticesy 
en quant que appent a lour office, Et 
iuflre ces chofes grams fur les points des 
chartres avantditSy le roy de fa grace 
efpecially en allegeance des grevancesy 
quefon people ad^u per les guerres que 
ont ejhy et en amendement de lour eflatCy 
et pur tant que ils foient plus prefies 
afonferviccy etplus voluntiers aidantSy 
quant il en avera a faire ('])yad grant 
afcuns articlesy les queux il entend* 
que tiendront auxibien lieu afon peopUy 
tsf auxi grand profit ferronty ou plus 
que les points avant grantes. 



and affigned by the king's lettcrt 
patents under the great feal, to heaf 
and determine (witfiout any other 
writ, but only their commiffion) fuch 
plaints as fhall be made upon all thofe 
that commit or offend againft any 
point contained in the forefaid char- 
ters, in the (hires where they be 
afRgned, as well within franchiies as 
without, and as well for the king's 
officers out of their places, as for 
other, and to hear the plaints from 
day to day without any delay, and to 
determine them, without allowing , 
the delays which be allowed by the 
common law. And the fame knights 
fhall have power to punilh all fuch as 
fhall be attainted of any trefpafs done 
contrary to any point of the forefaid 
charters (where no remedy was be- 
fore by the common law) as before 
is faid, by imprifonment, or by ranfom, 
or by aoierciament, according to the 
trefpafs. Neverthelefs the king, nor 
none of thofe that made this ordinance, 
intend, that by virtue hereof any of 
the forefaid knights fhall hold any 
plea by the power which fhall be 
given them in fuch cafe, where there 
hath been remedy provided in times 
pafled, after the courfe of the com-^ 
mon law by writ, nor alfo that any 
prejudice fhould be done to the com- 
mon law, nor to the charters afoire- 
faid in any point. And the king 
willcth, that if all three be not pre- 
fent, or cannot at all times attend 
to do their office in form aforefaid, 
that two of them fhall do it. And it 
is ordained, that the king's fherifFs 
and bailiffs fhall be attendant to do 
the commandements of the forefaid 
juflices, as far forth as appertaineth 
unto their offices. And befides thefe 
things granted upon the articles of 
the charters aforefaid, the king 6f 
his fpecial grace, for redrefs ot the 
grievances that his people hath 
fuftained by reafon of his wars, and 
for the amendment of their eflatc, and 

to 
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to the intent that thcv may be the 
more ready to do him fervice^ and the 
more willing to aflift and aid him in 
time of need, hath granted certain 
articles, the which he fuppofeth fhall 
not only be obferved of his liege 
people, but alfo fhall be as much 
profitable, or more, than the articles 
heretofore granted. 

(1) A le commune d*Jngleterre,'\ Here conmune is taken for pco- 
ple, fo as [tout U commune] is taken here for all the people; and 
this is proved by the fenfe of the words, for Magna Charta was 
not granted to the commons of the realm, but generally to all the 
fabjeds of the realm, «i//«. to thofe of the clergie, and to thofe of 
the nobility, and to the commons alfo: and that [commune] in this, 
place ilgnifieth people, it is proved by the preamble, for there the 
great charter, and the charter of the forefl, are rehearfed to be 

f ranted by king H. 3. to his people; and here they are faid to 
B granted [a le commune:] and fee before 25 £. 1. Confirmat. 
Chart, cap. i. & cap. 6. for this word commune and comminaltie: 
fo as \a le commune] here iignifieth not to the commons of the 
jealm, but to the people of the whole realm ; and herewith agreeth 
-our books, that for a common nufanee, which concerns le commune^ 
^w le comminaltie^ le fuite ferr^ done au rcyy where [commune] and *^« 3«»^» *^ 
[comminaltie] include all the kings fubjeds. 

(2) jiuxi pleinement come le roy, les ad grant e^ renovele, et per fin 
■^hartre confirms] Here it is to be underftood, that this king Edw. i. 
^the 28 day of March, in this 28 yeer of his raign had abfolutely 

-^confirmed, ia as now by force of this adl of parliament in an. 

34. £. I. it hath onely the force of a charter, but this is eilabliihed [ 54O ] 
by this a<5l of parliament. 



^ 



(3) -^' f «* ij cbartresfont bailies a chefcun 'vifi*^ \£c,] And that 
^^efe charters (hould be read four times in the yeer in full county; 

^ere is order taken for the publi(hing of thefe charters. 
See the ftatute de Confirmat. Chart, cap. i. 3> 4. 

(4) Ou renudie nefmt aivant per le common ley.] That is, where 
no aSion was given by the kings writ to be purfued at the com- 
mon law. 

(5 ) Apres le fiiint Michael, l^c, Soient ejleus en cbefcun countie, 
er la commune de me fine le countie, trois prodes cbi'ualiers, ou outers 

Uryaht fiiges, et amifis, que fiient jurees et ajjignes per les lett^s le roy 
overtes de fin grand fiak, de oier et terminer Jans auter brief e que lour 
commen grant, les pisints que fi ferront de touts ceux, que contrcvien^ 
droht, &c.] Here, for the better execution of thofe glorious two 
nights. Magna Cbarta, and Charta de Forefta, a new court and hew' 
Jufttces were appointed, with limitation that they (hould meddle 
onely with thofe points againfl thofe charters, for the which before 
this wBt there was no remedy by the common law. 

Here by the way it is to be obferved, that three new things 
which have fair pretences are moft commonly hurtfull to the 
common-wealth, «v/je. i. New courts (as here was one) for com- 
monly they tend to the grievous vexation and oppreilion of the 

3 L 3 fubjea* 
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fnbjed, and not to that glorious end that at the firft was pretend- 
ed; for eredt new courts, and conflitute great men to be Judges, an4 
make what limitations you will, they will never want authority 
and jurifitidlion. 2. New offices either in courts of juftice, or out 
of them, which cannot be done as here it was, but by parliament ; 
but they under pretence of the common good are exercifed to 
the intolerable grievance of the fubje^. 3. New corporations 
trading into forem parts, and at home, which under the fair pre* 
tence of order and government, in conclufion tend to the hinder- 
ance of trade and (raffique, and in the end produce monopolies. 
But now to the text, 

(6) Ei auxihien des minifiers le rty bors df lour places ^ come des 
auters : et les pleintes oier de Jour tn jour fans delate : et Jes terminent 
fans alltnuer les delates^ que font allowes per la commen leyJ\ Here 
was the firft ground for the raifmg of the juftices of trehafion^ 
or trailhafton^ {o called (in refpeft of their precipitate proceed- 
ing from day to day, without fuch convenient leiuire and time as 
common law allowed) for that their proceedings were as fpeedy 
and ready as one might draw a (lafF. 
llot.Pat.33F.i. Their authority was increafed in amo 33 £• i. and if you de-i 
in^crrje^m^^i. g^^ ^ ^^^^ ^^^^ commiffion, you may read the fame in Rot. Pat, 

27 A?r. 57.* Stat. ««»* 33 P* ?• 

dc Ragman. Vet. They in the end had fuch authority as juftices b eyre; but al- 
Chart, part i. beit they had their authority by ad of parliament, yet if they erred 
Mtlh P 1 *** judgement, a writ of errour did lye by the generall rule of the 
450. i{o\\!x\%i common law to reverfe their judgement in the kings bench ; which 
313. Stare '' being once refolved and known» and their junfdtdion fettered 
«3 E. X. with {ex many limitations^ their authority by little and little 

Vct.N.B. 5». vaniflied. 
[ 54? J {7) li^ r^ de fa grace eJpeciaU ^c, $t pur tant que sis foiinf plu$ 

preftes a Jim /er*vice, et plus *voluntier^ aidants, quant il en avera m 
/aire.] Here is to be obferved, that the fubje^ ougjit to retribute 
to the kin? for a bill of grace two things, iirft: to be the more 
ready to do him fervice; and fecondly, tp aid him in time of 
need. 



CAP, II, 

JC'N prim^f pur cea pte un grange gECONDARILY, feraAnuch m 

•^"^ grievance {i) eji en cejl realme^ there is a great grievanf:e in diis 

ft dammage fans nombrey de fto qui realm, and dsonjure without meafiirei 

U roy et Jh mmj^rs 4e /& m^n^ey for that the ki^and thfe minifEers 

ff^^iimml^ 00m cme les iemfens^ of his hqufe, as weH (^aliens is de- 

^ tmr frtfa (2) per la ou Us pafr nizens, do make gre?[t frife^ Wher^ 

fent parmy U realmty et perneni les they pafs through die reatm^ and 

ytens des gentSy des cleresy et des layeSy take the goods a$ wdl of dcrks as of 

fans rien paiery ou hien meins que la lay-pcople, without paying dmcr 

value (3). Ordeine ejiy que de cy en fore any things or elfe muchleft diaa 

^vanty nul m preign* prifes parmy the value : it is ordained, that fnm 

fiflmey jfbrfqm Us par^urs le roy^ et henceforth none do take any fiicj^ 

' fes prifeej 
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arveyours piur loJielP U roy (4). 
«r Us parnours le roy^ et purvey^ 
pour fan hojitity ne preignent 
iforfque pur nufme loJleW (5); 
'/ prifes fue ilz/erront par my 
isy at manger ou de hoire, et aes 
s menus necejfaries pur lofteU\ 
*b facent la paie ou gree a ceuxj 
^eux les chofes ferront prifes (6). 
'«# touts ceux parnours le roy^ 
yoursj ou achatoursj eient de cy 
ant lour garrante ovefque eux du 

1 fiaUy ou du petite feale le roy^ 
nant lour potar^ et les chofes dont 
^ront prifes /y), au purveyance : 
f/ garrant tls mon/irent a ceux 
%eux lis ferront la prife^ avant 
e Us impreignent rien (8). Et 
eux parnoursy purveyours-i ou 
mrs le roy-^ ne preignent plus que 
Wy et mejier ne foit (9), pour 
it fin hyleWy et de fes enfants. 
It riens ne preignent pur ceux 
mi as gagesy ne pur nul auter, 
'€ ils refpoignent en lofleH\ ou en 
rdrohe pleinment de toutes lour 
, fans faire lour largeffes aiU 

ou liveries des chofes^ que pur 
ferront prifes (lo). Et ft nul 
ur del ho/leir le roy^ per gar- 
' que il eit^face prifes.^ ou liver es 
\ter manery que defus nefi ditj 
taint fait al fenefchaH\ et au 
^er del hofteW lejoy^ foit la ve- 
rite inquife, Et ft de ceo 

2 ] foit atteintj foit gre main- 

tenant fait al pleintify et 
fie de fervice le roy pur touts 
et demoerge en prtfon a la vo- 
le roy. Et ft nult^ face prifes 
wrante^ et les emporte encouhtre 
tnte {12) de celuy a que les biens 
(bit maintenant arrefie per la 
m le prife ferra fait^ et amefne 
>roehein gaole. Et ft de ceo foit 
tyfoit la fait de luy^ come de laran 
Ji la quantite des biens le de* 
• Et quant as prifes faire en 
^ et en bons villes^ et en portes 

pur 



prifes within the realm, but only the 
king's takers, and the purveyors for 
his houfe ; and that the king's takers 
and purveyors of his houfe fliall take 
nothing, but only for his houfe. 
And touching fuch things as they 
ihall take in the country, of meat and 
drink, and fuch other mean things 
neceflary for the houfe, they (hall pay 
or make agreement with them of 
whom the things fhall be taken. 
And that all the king's takers, pur- 
veyors, or catours, from henceforth 
fliall have their warrant with them, 
under the king's great or petty feal, 
declaring their authority, and the 
things whereof they have power to 
make prife or purveyance j the which 
warrant they fhall fhew unto them 
whofe goods they take, before they 
take any thing. And that thofe 
takers, purveyors, or catours for the 
king, (hall take no more than is need- 
ful or meet to be ufed for the king, 
his houfliold, and his children. And 
that they (hall not take any thing 
for them that be in wages, nor for 
any other. And that they fliall make 
full anfwer in the king's* houfe, or 
in the wardrobe, for all things taken 
by them, without making their largef- 
fes any other where, or liveries, of 
fuch things as they have taken for the 
king. And if any taker for the 
king's houfe, by reafon of his war- 
rant, make any prife or livery, other- 
wife than before is mentioned, upon 
complaint made to the fteward, and 
to the treafurer bf the king's houfe, 
the truth fliall be enquired. And if 
he be attainted thereof, he fliall forth- 
with make agreement with the party, 
and fliall be put out of die king's 
fervice for evor, and fliall remain in 
prifon at the king's pleafure. And 
if any- make prife without warrant, 
and carry it away againft the will of 
the owner, he mall immediately be 
arretted by the town where the prife 
3 L 4 was 
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fur la grande garderobe le roy^ eient 
ies pernours lour comtnen garrant per 
le grand feaU (13). Et des chafes 
que lis prendrontj eient la tefmoign' du 
Jeale du gardein de la garderobe. Et 
des chofes ijfint per eux prifes^ de mm- 
brej de quantite^ et de value foit fait 
dividende entxe Us pernours^ et Ies gar-f 
deins des f aires ^ niaires^ ou chief bay ^ 
lies des villeSj et portes^ per la vieu 
des merchants^ des queux Ies biensfer- 
ront ifjint prfes, Et riens ne luy foit 
fuffert de plus prendre^ que il ne mette 
en dividende. Et ceW dividende foit 
fort en garderobe foubs le feale le gar- 
deiuy mairej ou chiefe bailife avant- 
dits : et la demoerge tanque fur lac- 
compte du garderobe le roy. Et Jil 
foit trove que nul eit autrement prife 
que faire ne deveroity foit puny fur 
laccompte per le gardein de la gar- 
derobe le roy^ folonq\ fa deferte, Et ft 
nul face tielx prifes fans gar rant e^ et 
fur ceo foit atteint^ foit fait dejuy come 
de ceux que font prifes pur lojUW le 
roy fans garrante^ come defus eji dit 
(14). Et nentende mye le roy^ ne fan 
founfail^ que per ceji ejlatute rien de^ 
creffe au roy de fon droit des auncient 
prifes dues et accuJlomeSf come des vins^ 
et auters biens: mefque en toutes 
point es pleynment luy foit fave (15). 



was made, and fhall be* committed 
to the next gaol j and if he be at- 
tainted thereupon, it ihall be done 
unto him as unto a felon, if the 
quantity of the goods do fo require. 
And concerning prifes made in fairs, 
and good towns, and in ports, for the 
king's great wardrobe, the takers 
(hall have their common warrant 
under the great feal. And for th6 
things that they (hall take, it fhall be 
teflified under the feal of the keeper 
of the wardrobe; and of thofe things 
that they have taken, the number of 
the things, the quantity, and the va-. 
lue, fhall be fpecified in a divident 
made between the takers and the 
keepers of fairs, mayors, or chief 
bailiffs of towns and ports, by the 
view of merchants, whofe goods fhall 
be fo taken; and they fhall not be 
fuffered to take any more than is 
contained in their divident; and the 
fatd divident fhall be taken into the 
wardrobe under the feal of the 
warden, mayor, or chief bailiff afore- 
faid, and there fhall remain until the 
accompt of the keeper of the king's 
wardrobe; and if it be found, that 
any hath taken otherwife than 'he 
ought to do upon nis accompt, he 
fhall be punifhed by the keeper of 
the kings wardrobe after his defert ; 
and if any make fuch prifes without 
warrant, and be attainted thereupon^ 
he fhall incur the fame pain as they 
which take prifes for the king's houfe 
without warrant, as before is faid'. 
Neyerthelefs the king and his coun- 
cil ^o not intend, by reafon of this 
eflatute, to diminifh the king's right, 
for the ancient prifes due and ac- 
cuflomed, as of wines and other 
goods, but that his right fhall be 
raved unto him whole in all points. 

Thit chapter is confirmed by 18 E. i. cap. 2. (4^ d, 3. €• 4. 5 Ed, 3. c. 2. 10 Ed. 3. ftit 2. 
«• I. 25 £d. 3* c. X. 36 Ed, 3. c« 2. 12 Car. 2V c. 24.) 
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Seeing by many ads of parliaments the kings purveyance is li'r 
mited in certain, lo as the law there is certain^ and without quefr 
don ; it {hail not be impertinent nor unnecefTary to learne from 
antiquity, how, and in what fort the kings houihold was in thofe 
dayes provided of viduals : certain it is, that afwell before as after 
the conqueft, the king upon his ancient demefnes of the crown of 
England, had houfcs of hufbandry, and ftocks for the furnifliing 
of necei&ry provifions for his houfhold; and the tenants of thofe 
mannoors did by their tenures, manure, tiU> &c. and reap the corn 
upon the kings demefnes {, mowed Ids meadowes, &c. repaired the 
fences, and performed all necefTary things belonging to nufbandry 
upon the kings demeanes : in refpeft of which ferviees, and to the 
end they might apply the fame the better, they had many liberties 
andpriviledges, as that they (hould not be fued out of the court 
of that mannor, nor impannelled of any jury or inqueft, nor ap- 
peare at any other court, but onely at the court of the faid man- 
nor, nor be contributory to the expences of the knights of the (hire 
which ferve at parliament, nor pay any toll, &c. which liberties 
and immunities continue to this day, albeit the originall caufe 
thereof is ceafed : now all the mannors that were in the hands of 
Edward the Confeilbr before the conqueft, or in the hands of Wil- 
liam the Conqueror, and fo appeare in the booke called Domefday, 
are accounted the auncient demeanes of the crowne of England^ 
and had beene the demeanes of t|ie crown long before. 

In libro rubeo fcacc. cap. A quibus et ad quid fmt argent* exami- 
natio ; you (hall reade that which is very obfervable. In prtmiti<uo 
regnifiatu foft conquifitionem, regibus de fundis fuis non auri et argenti 
ponder a^ fed fola *viclualia fol'vebanturt ex quibus in ufm quotidianos 
domus regia ' neceffaria miniflrabantur, l^c. And lee the reafon 
wherefore thefe provifions of vidualls were changed. 

And this is evident by many records, but by little and little this 
courfe of good hufbandry vanifhed. 

When the kings own provifions for the moft part failed, then to 
fupply neceffary provifions, there was a continuall market kept at 
the court gate, where the king was better ferved with viands for 
his houihold, then by purveyors, the fubjedi better ufed, and the 
king at farrc leffe charge in refpeft of the multitude of purveyors, 
and the officer of this market was called ciericus mercati hofpitii 
rir^//, the clerk of the market of the kings houfe, fo as he retaineth 
his name dill according to the firH inilitution, although the good 
end thereof ceafeth ; when this market was difcontinued, then pur- 
veyors ftarted up, and the number of them dayly increafed, who 
by the lawes and datutes of this realme ought to obferve five 
things: i. To take onely for the kings honmold. 2. With the 
conient of the owner. 3. For the price as was fold in the market. 

4. To take no more then was necefilary for the kings houihold. 

5. Where it might beil be fpared, and where more plenty was. 
All which was inquirable before the juflices in eyre, before 6ur 

ftatute made in 28 E. i. and at the firft they were called emptor es^ 
buyers ; and it was a fpeciall article inauired by the juilices in tyt^y 
de prifis faS^ per 'vicecomitesy W conftahular*, W aUos bali<vos contra 
tuohmtatem eorum quorum caialla fuerint\ and this was before the 
making of oar ftatute of 28 £• i. 

And 
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• Inter leges Ct» 
nuc regis ca. 67, 
Omnibus banc 
porro impartt- 
mus ailpvatione 
ut ^uo prius op* 
primebat* onere 
populum libere-r 
mus : inprimts 
prsfeAis meis 
omnibus mand*, 
ut ex praediis 
meis propriis 
quaemihifuerin^ 
ad vidlum ne- 
cefTaria fuppc- 
ditent, neque 
alius quilquam 
vi6lui noitro all* 
menta praeftarc 
invitus cogatur* 
Itaq; fi eurum 
aliquis hoc no- 
mine rauldtam 
petierit, is pro« 
pril capitis aefti* 
mationem regi 
dependico. 

Lucabrat. 

n 543 ] 

Rot. daof. 
13 H. 3. m. 10. 
in dorf. Rot. 
finium 3 £. i, 
35. Kelwey, 
114. Brit. 75, 
76. Fleta, lib. 2. 
cap. 8.& IK 



Rot Pari. 
50 E. 3. nu. 87. 
& 152. 12 R. 2* 
cap.4.Lib. intr* 
Co. 445. 
32 H. 8. ca. 20. 
The number of 
purveyors enad. 
ed to be abridg- 
ed. 34 E. 3. ca. 3. 
36 £. 3. ca. 2. 
That they be 
fufficient men. 
Braa. 1. 3. fo. 
117. cap. Itin* 
fxpe. Brit. fot. 
33. 36. Fleta, 
1. I. ca. 20. 
. Lib. 2. cap. 1 6. 
Fortefcuc, c. 36. 
fol.43 Seethe 
ftatutAs hereafter 
mentioned. 
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Stat.deTallagio. 
34E. 1.4E. 3. 
c. 3.iS£.3.c.7. 
Int* brevia 
6 U. 3. Balivos 
4e Hoyl and 
Lenne* U Ger- 
sem. 7 H. 3* 
tit.Wafle 141. 
PUCom.incafe 
4e M/oes* 
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pjfch. 30 E. I* 
coram rege 
Kane'. 
The Cinque 
porta care. 

• Rot. Cha. 
17 July, anno 
6 E. X. Baroni* 
bus 5. Port, . 
conceiTus. 

In ligol. de prae- 
cept, dc Term. 
Hil. anno 
]6 E. 2. Nota 

tro jaftic. de 
anco regis tc 
corum honore Sc 
fuptcmajurir. 
didioM. 

* Purveyance. 
7.% E. X. Art fu- 
per Chare, ca. 2. 
2SE.x.Art.fu. 
per Chart* c 2o« 
Anno 33 £« 2. 
de conf^t. 
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»5E. 3. ca. I. 
36 E*. 5. ca« !• 



Articuli fupcr Chartsfs. Cap. 2. 

And for a conclufion hereof it is declared by Authority of par- 
liamenty in thefe words, Nullus minifter nofler, vel htendum mftro^ 
rum, capiat hlada, coreaf 'vel aliqua alia bona cujufcunque fine 'voluntatt 
et con/tnfu illius cujus fuerint bona : and this is coiinrmed and efta- 
blifiied by the llatute of i8 £. 3. 

So as no queflion can bee hereof made, and \i yon reade of iMf 
taking or purveyance in auncient time it mnfl; bee taken with thef<b 
limitations ; and the reafon why thefe words, ^«r 'voluntdte et con- 
/enfuy i^c, without the will and agreement, were expreffed, was for 
that purveyors would take the goods of fuch men as had no will 
to fell them, but to nfe or fpend them for their own necef- 
fery ufe. 

(l) En primes pur ceo que un graund grenjance^ ^f.] The mtf. 
chiefe before this ftatute was, that the infolency of the purveyors 
bearing themfelves fo proudly under the great officers df the kings 
honftiold, grew to that height that they would take what and how 
much as it pleafed them, and many times where it might be leaft 
forborne or fpared, and for others then for the kings houlhold, and 
fometimes would pay nothing, and many times lefle then the true 
value, and many perfbns would make purveyance without any 
warrant at all; of thefe great grievances and loiTes without num- 
ber, infinite damages, the fubje^ts complained of at this parlia- 
ment, and for retraining of the abufes of the purveyors and reliefs 
of the fubjeds, this adl of parliament was made. 

(1) Font lour pn/es.] Of the French word pri/e, comes the 
word prt/af ufed in law for the things taken by purveyors : reffii 
/r//2r, right taking or purveyance is there expounded, viz, Di uri$ 
dor ante malum et alio poft malum ■• * and fo explained in the charter 
of E. I. This is called reSa prifa, right taking or purveyance^ 
becaufe it didinguifhed it from the taking or purveyance againft 
right. Fide Jpeculum regis M.S. written by Iflep archbifliop of 
Cant, to king £,3. 

Ed'wardus Dei gratia rex Anglia, dominus Hibemidf W dux Aqui^ 
tan^ dileSis 13 fidelibus fuis Henric* le Scrop* ^ fociis fids juftic" no^ 
ftris ad placita coram nobis tenend* ajfignat'*tfalutem, Miramur quod 
cum <vos prafat^ locum nofirum in placitis hujufinoff-leneatis, ^ no-' 
firam prajentiam per loca per qua regno no/tro trdnfieritis in pritmif" 
fisfitpplere debeatis, • de prifis bladorum^ 'vi^nalium, et aliorUm bono^ 
rumfitbditorum noftrorum^ contra njoluntatem eorundem, conjpifeaoribus^ 
iran/grefioribuSf infi>rmatoribus falfarum querelarum^ convehticulis ^ 
confederaiidn. bus illicit is faSiis non inquiritis, nee ulterius facitis quod 
decent : *volentes igitur hujufmodi mala puniri prout decett vobis man* 
diamus firmiter injungentes quod de hujufmodi prifis^ conj^irationibust 
tranjgreffiombusy in/Muaionibus falfarum querelarum, con*venticulis, ^ 
eonfederationibus exnuncpirfinpda loca per yue tranfieritis^ tarn, infra 
libtrtates dtiam extra, cum omn* diligentia ^ mpdis quibus poteritis wt- 
qujiratis, & omnes illos quos Jentime convinci continnt, puniatis juxta 
jTotrgutm fiatutorum, ^ articmorum inde editorum, ^ ficmdum legem, 
^ confiutudinem regni nofiri in hoc piurte talit* *uos habentes, quod 
querela ad hos inde fan perveniat iterata. T. me ipfo apud Nenjuarkt^ 
XXX. die Januairii, anno regni noftri 16. per ipfitm regem. 

(3) On bien meynes qne la 'value.'] Hereby it.appeareth that the 
very value ought to be paid for the things purveyed according t6 
that which appeared in our auncient authors, 

(+) For/qug 
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(4) Porfque liptmours lert^, ei lis pur^efors fwr U hoftle le roy,'\ 4^- 3- «• 3« 
Herewith agreeth many later ftatutes, and explained to be the *sM"v"« 
)R>u(hoId of the king and queens, at this parliament, cap. 5. that Ro^. Pa^ *' 
the chaunc^Uor and juftices of the kings bench ihould follow the ,0 e. 2. pt. 2« 
courts and by pretext thereof purveyance was made for them as m. ao. li. 10. 
part of the houfhold, which lafted untill 4E. 3. cap. 3. at what ^'^'•J3- In cafe 
time (the chauncellor and judges difcontinumg to follow the court) ^* Marlbaifea. 
it is provided againft them, and all other that be not of the kings 

hou(hokl. 

(5) Ne permnt riens forfque pur me/me le houfidUe, &c.] All this 
is in affirmance of the auncient common above mentioned, and ra- 
tified by the later adis of parliament laft above remembered. 

(6) Et des prifes que Use ferrwt pir my le pays de manger ou de [ ^^^S 3 
Sqyer, et des outers menus necejfaries pur le hofteky que ilz facettt le paii 

9U gree a ceux des queux le chafes /erront prifes, 1 I'his is to be under* 
ftoody when the king is. pafling in the country, as in his progreffe, 
or in ahy jotirney, as it appeareth by the preamble ; there the pur- 
i^eior may take m^t and drink, which this a6i here in refped of 
fhe kings pafTage calls fmall things, but he muft pay the very 
valite therefore, and thake prffent payment, or agree with the >^ 
party, 

Thii is made certaine by a latter ftatute, that in all cafes where 4E. 3. cap. 3. 
the thing to be taken is under 40 ftiillings, there prefent payment 5 ^« 3- cap. a. 
<o be made, or elfe the owner may rctaine and refift, and for th6 3^^- 3 «.*•*«• 
fryall of the true Value, the tMng tcf be taken is to be praifed or 
^ced according to the very vald* by the lord or his baily, or 
t9ic conftable, and foure good men of the town where fuch taking 
ihall be, there to be fworne, in covenable and eafie manner with- 
out threats or dures and by indenture the quantity of the thing 
takeA, the price, and of what perfons ; but if it be not in the kings 
vaiTaJge,' but for his (landing jioufe, then the king cannot take any 
beere or ale, b^caufe it is a manufadkure, no more then he can takfe 
for his ftanding houfe any other vifluall made by art and labbur of 
Ihans hand, as bread, 6t the like ; but mault, having the ftfbftance 
df the barley remaining, and having nothing added to it, is n6 
fuch manufadlure, as it appeareth by a* later aft of parliament. 36E. 3. eip.*. 
But then the king by his officeTS m'uft convert it into beert ; fpr 
he cannot fell, or otherwife im plOy the fam6, which hath be6n the 
canfe that never any mault was: taken, and it mull be taken at the 
vtry value in the market. 

(7) Eyent de cy en anjdnt h^r garrante, ove eux du gNthd feali, 
ou de petit feale le roy, conteynani lour jttinjoer, et les cbofes dohi Us fer- 

ront prifes,'] By latter ftatutes the commilTiOn muft be uhd^r the j^ E. 3. cip. %, 

^reat feisd onely, and every half e yeare to b^ renewed. 2 & 3 Ph. & 

(8) Le quel garrant Us nionftj ent a eux des queuSe ilsfhrfSnl le pri/h ^^' ^*P- ^ 
en;ant eHo que Us impreignent riin, ] This is evident, arid tofifirined 

by later ftatutes. 

(9) Ni freigHi plus que hefoignt et mefter ntfoit, &C.] t*he ftatute 
of 36 E. 3. confirmethUhis, luhd doth adde, that the taking! 
*oft be in fuch places where gr eateft pknty is, and in a covfenible 

time* 

I have reade a booke cdled S'feculum Regis, written iii Latin by SpectilomR^Ut 
SfanoiiJflip archbilhop of Cahtt rbttry to king Ed^Hrard the foird, 
vHierein he iharply inve]]g;heth againft the intolerable abufes of 
puiveiors and purveyance in m s^ny particulars^ and earheftly ad- 

vifcth. 
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vifeth, and inftantly preflcth the king to provide remedy for thofc 
infufFerable oppreiRions and wrongs offered to his fubjedis, which 
the king keeping with him, and often perufing, it wrought foch 
€ffc6t, that the king at divers of hb parliaments, but fpecially alt 
his parliament holden in the 36 yeare of his reign, of his own wilU 
without motion of the great men or commons, as the record of 
parliament fpeaketh, caufed to be made many excellent lawes 
againfl the opprefllons, malice, and faKhood of purveyors. 

(10) Et que ih rejpoinent in Icftel ou en la garde robe pleinment de. 
^outs lour frifes fans /aire lour largejjes ailourSi ou li'veries des cb^Jes^ 
que pur le roy ferra fri/esJ] This account is to be made by this aft 
for viduals, ^c. to the hou(ho!d, that is, to the ofEcers of the green 
cloth ; and for fuch takings as belong to the wardrobe to the mailer 
of the wardrobe, 

(11) Et Ji nul face prifes fans garranU et les emport encounter le 
'volunt de celuy, i^c. Et ft de ceo foit attaint yfoit fait de luj, come de 
laronJ] By this branch, if any purveyor take any thing without 
warrant, &c. it is felony. And here it is to be obferved, that theie 
words, come de Jaron, (hall be underftood of a theefe that ftealeth. 
above the value of 1 2 pence ; for he that committeth petit larceny 
is not un laron within this a6t. 

( 1 ^) E^cmmter le 'vdunt, ] That is, when he takes it as the kings 
purveyor, pretending to have a warrant where he hath none, this 
is in law as againft his will, for with his will he would not have 
fufFered him to take it, if he had knowne he had no warrant ; bu( 
if the owner knew that he had no warrant, and yet willingly fold 
it him, then can^iot it be faid, that hd carried it away againft hia 
will. 

If the purveyors take any thing without praifment made by the 
ponHables, or other difcreet men thereto fworne, or otherwifQ 
againll that ftatute, it is felony, and divers purveyors in 2^0 E. 3, 
were attainted and hanged for offending againft thefe lawes. 

If any purveyor make any takings or buyings, or take any car-» 
riage in any other manner then is conteined in his commiilion, it 
is felony ; or if the purveyor take more then he deliver, and have 
not paid for that which is taken, it is felony. 

And at the feffions at Newgate holden in January, anno 32 Eliz. 
Nichols one of the queenes purve^rbrs was attainted and hanged 
for offending of this law. 

(13) Et quant as prifes f aits en f aires, et en hones 'villesy et en ports 
per le grand gardrobe le roy, eyent les fernours lour common garrant per 
legrandfeale^l For the wardrobe foe Fleta. 

And the letter of the law is plaiiie. 

(14) Et ft nul face tiels prifes faz^s garrant, et fur ceo foit attaint^ 
foit fait de luy come de ceux que font prifes pur le hoftel le roy fans geW" 

rant, come defuis eft dit."} That is ^) fay, let it be done of him as Sk 
theefe. 

(15) Et nentend mye le roy ne Jon counfaile, que per cefl fiatute 
rien decreffe al roy de fon droit des auncient prifes dues, et accuftomes^ 
come des vines, et auters biens : mefque en touts points pleinment luy 

Confirm. Chart, font fave.] Vide 25 E. I.' confirm* chart arum, the like faving ex-* 
cap. 6. plained, and whereof this ancient prices is to be intended. 

And hereby it may appeare how necefTary it was, firft t^ 
know what belonged to the king i;^ common right, and at the c^in-> 
mon law. 

But 
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But to prevent all fcruples by colour of this faving, the {aii z6l S4E. i. detail' 
c£ p2ir\\zment de tallag* non conced' auno 34 E. i. was made after noaconccd.ci. 
this ad of 28 £• i. which is a generall negative law, without any 
faving. 

And therefore what fubfequent a£ls of parliament have given to 
the king, the fame ought to be obferved and kept in fuch manner 
and ot&T as thereby is prefcribed. 



CAP. III. 



[S+7] 



f^£5 iftates des femfchah^ et des 
marjhals (2), et des plees que 
£ux dev$ient tener^ et coment ( i ) ; or^ 
deine eji^ que deformes ne teigne plee 
de franktenement (3), ne de dette^ ne 
de civenanty ne de contra^ des gents 
de pe9pley forfque tantfolement de tref- 
pdjfes del hoJieUy et dauters trefpajfes 
fait dedeins la vierge^ et des controls 
€t covenants^ que afcun del hoftel le 
roy avera fait a outer de mefme le 
hoftel^ et en mefme le boftely et nemy 
ailours (4J. Et nul plee de trefpaffi 
fiepledronty outer que nefoit attache ( 5 ) 
per euxj avont ceo que le my iffera (6) 
bors de la vierge^ ou la trefpajfe ferra 
fait* Et les pleder' hajlivement de 
jour en jour^ ifftnt que ilsfoient pledes 
it termines avont ceo que le roy iffera 
bors des boundes de eel vierge (7), ou 
le trefpajje fuit fait. Et fi par cos 
dedeins les bounds de eel vierge ne 
poient eflre terminesy cejfent tiels plees 
devant le fenefchalUy et foient les plees 
a la common ley, Ne deformes ne 
preigne ne fenefchalle conufances des 
detSj ne douter chofe^ forfque des gents 
del hoftel avantdtty ne nul outer plee 
en tiend per obltgac^ (8^ fait a le 
^rejfe U fenefchalle y ou le marefcballe. 
£t fi Us Jenejcbalsy ou le marefcbals 
rien facent encounter ceft ordinoncey 
foit lour fait tenus pur nul. Et pur 
ceo que avont ces heures mults des fe^ 
lonies faits dedeins la vierge ount ejftre 
depunies (9), pur ceo que les coroners 
de pays nefe ont pas entermis denquirer 
des tiels maners des felonies dedeins la 

vierge 



(CONCERNING the authority of 
ftewards and marihals, and of luch 
pleas as they may hold, and in what 
manner, it is ordained, that from hence* 
forth they fhall not hold plea of free- 
hold, neither of debt, nor of covenant, 
nor of any contract made between the 
king's people, but only of trefpafs 
done within the houfe, and of other 
trefpafTes done within the verge, and 
of contradh and covenants that one 
of the king's houfe (hall have made 
with another of the fame houfe, and 
in the fame houfe, and none other 
where. And they (hall plead no plea 
of trefpafs, other than that which (hall 
be attached by them before the king 
depart from the verge where the 
trefpafs (hall be committed ; and fhall 
plead them fpeedily from day to day, 
fo that they may be pleaded and de- 
termined before that the king depart 
out of the limits of the fame verge 
where the trefpafs was done. And 
if it fo be that they cannot be deter- 
mined within the limits of the fame 
verge, then fhall the fame pleas ceafe 
before the fleward, and the plaintiffs 
fhall have recourfe to the common 
law. And from henceforth the 
fleward fhall not take cognifance of 
debts nor of other things, but of peo- 
ple of the (ame houfe, nor fhall hold 
«one other plea by obligation made 
at the diflrefs of the fie ward and of 
the marflials. And if the fteward or 
marfhais do any thing contrary to 
this ordinance, it fhaU be hoiden as 

void* 
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vierge (lOJ, vus h coroner del hoftel 
k rcyj que eft pajanty de quoy tjfue 
nad my ejle fait en du manner^ He les 
felons mis en exigent ( 1 1 ), «/ utlagesy 
ne rien de ceo prefent en ejrcy que ad 
te a graund damage du roy^ et a meins 
bone garde de la peace: ordeine ejiy 
que deformes en cefe de mort de bome^ 
ou office de coroner appent as vieweSj 
et enquejls de ceo faire^ foit maund al 
coroner del pays^ que enjemblement ove 
le coroner del boll el le roy face loffice 
que appenty et le metier enrolle. Et 
€eo que ne purra mie devant U fene^ 
fchal eftre termincy pur ceo que les 
felons ne purr ont eftre attacbesy ou pur 
auter encbefony aemurge a la common 
ieyy iffiut que les exigentSy utlagariesy 
it frefentments en eyre foient de ceo 
faits per U coroner du paysy auxy come 
des outers felonies faits bors de la 
vierge* Mes pur ceo nefoit leffe ♦, que 
Us attacbments nefoyent faits frejhment 
fur les felonies faits. 
*C548] ^ 



void. And foraTmuch as heretc^re 
many felonies committed within thai 
verge have been unpunilhed, becaufe 
the coroners of the country have not 
been authorized to enquire of fuch 
manner of feloni^ done within the 
verge, but the coroner of the king's 
houfe, which never continueth in one 
place, by reafon whereof there can 
be no trial made in due manner, nor 
the felons put in exigent, nor out-* 
lawed, nor any thing prefented in the 
circuit, the which hath been to the 
great damage of the king, and no- 
thing to the good prefervation of his 
peace ; it is ordained, that from hence- 
forth in cafes of the death of men, 
whereof die coroner's office is to 
make view and enqueft, it fhall be 
copimanded to the coroner of die 
country, that he, with the coroner of 
the king's houfe, fhall do as belongeth 
to his office, and inroll it. And that 
thing that cannot be determined be- 
fore the fteward, where die felons 
cannot be attached, or for other like 
caufe, (hall be remitted to the com- 
mon law, fo that exigents, outlawries, 
and prefentments, {hall be made there- 
upon in eyre by the coroner of the 
. country, as well as of other felonies 
done out of the verge; neverdielefi 
they fhall not omit, by reafon hereof^ 
to make attachments frefhly upon the 
felonies done. 

(lo Ed. 3. ftat. *. c. 2. 13 R. 2. ftat. i. c. 2. 15 H. 6. c. i. x Bulftr. aoS. 2 Inft. 547. 4H. 6r 
f. 8. 10 H.6. f. 13. Bro. A£tion fur le ftat. 38. 44. 6 Rep. i». 20. id Rep. yx* 4 Rep. 4^ 
33 H. S. c. 12. 2 Jueoo> z6a 18 £d. 3. ftat. 2. c. 7.) 

(1) Des eftateSi des fenefchalst et des marfhals^ tt des plees, que eux 
devoient tener et coment.] Here in thi& ihort and effe£luall preamble 
three things are to be obferved : 

r. Des efta/es, that is the extent of the juriidi6Uon or ftate of 
the ileward and marihall, whereupon they may jaKly and fafely 
iland. 

2. What pleas they ought to bold, where Ma vfordCdevoientJ 
!s obfervable; for this a£t doth reflore and confine this court oif 
the marfhalfea to his right and ja$ juri£lidion> and to hpld tho(]b 
pleas which the il^war^ am) maril;iaU ought, that is, of right ought 
to hold. 



3. How 
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3. How and in what order and manner thofe pleas ougdt to be 
holdcn, exprefled in this word comettt. 

Hereby it appeareth, that this ad is in affirmance of the common 
law, and purpofely made for relieving the fubjed againft the ufur- 
pations and incroachments of the fteward and maiSiall. 

(2} D4t Jh^chaii et marfiah. See] Thefe words are generally 
bat tney are to be onderftood of the fteward of the court of the 
marfhaHea of the hooihold, who is ever a profeflbr of the common 
kw,' and npt of the fteward of the kings houftiold ; and the mar- 
fiiafl is here to be anderftood the marfhall of the houfhold, and 
the maHhalfea is to be nnderftood of the houftiold, and not of the 
Mngs maHhalfea; for that beloneeth to the kings bench. 

(5) Ordeine eftyque ue tetgtu pue defranktenemeni*'] This is ne« 
gajdve, abfolute, and in affirmance of the conmion law. 

(4) ^^ ^ ditti^ fu de covemoMt, ne de contraS des gents deficfk, 
Jwfqi tant filement des trej^affes del hofteU et dauiers trejpqffes faitf 
deifu lu *viergey et des contrads et co^enants^ que a/cun del hpftel le rqjf 
averafait M outer de me/me le bofieU et nemy ailoitrs,] Here by this 
ad it is declared, that the faid fteward and marftiall cannot hold 
plea bnt of three adions, *vsz» of debt, covenant, and trefpaftes : 
in debt and covenant both the parties muft be of the kings houf* 
hold ; in trefpaftes it fufticeth that one of the parties be of the kings 
houihold. 

And though this wBt fpeaketh generally of trefpaftes, yet is it 
enely intendable of trefpaftes 'vi et arms, as of battery, or taking 
away of goods, and not of trefpaftes quare claufum fregitt nor S 
trefpaftes and ejedment, nor of trefpaftes^ le ca/e» nor of detinue, 
nor of any other perfonall adion, nor of any reall or mixt adion, 
BOtwithftanding the generall words of the ftatute of 33 H. 8. as 
you may reade at large in the cafe of the * marftialfea ; for par* 
ticnlar jurifdidions derogating from the jurifdidion of the generall 
courts of the common law are ever taken ftridly. 

(5 ) Et nul plee de trefpajfes pledrantf outer que nefoit attache,'\ 

This is explained in the cafe of the marftialfea, ubifupra. 

(6) J'VOMt que le roy tjera,] Albeit the king himfelfe do goe 
out of the bounds of the vierge for his recreation, as to hunt, with 
no purpofe to reft, tarry, abide, or make his repofe there, and his 
councell and houftiold continue where they were, this is no re- 
moving within this ftatute: but when the king goeth in pro- 
grefte, there his houftiold goeth with him, there the king removeth 
within this ad. 

(7) Hors des bounds dt ceft 'vierge.^ The bounds of the vierge. 
See Fleta * and the Mirror, that the bounds of the vierge was 12 
miles round about the kings houfe, fo as it feemeth, that 13 R. 2. 
was but in affirmance of the common law. Vide 33 H. 8. the 
bounds of the kings houfe, or palace. 

(8) Ne ntd outer flee teigne per obligation.'] This is alio notably 
explained in the faid cafe of the marftialfea, ubi/upra, 

(9) £t pur ceo que an/ant ceux beures mults des felonies faits deins 
la *vierget ount eftre diJpuniesA Here are to be obferved, that as the 
adions abovefaid determinable before the fteward and marftiall, are 
confined to the vierge; fb felonies alfo determinable before the 
fteward and marftiall, are alfo confined to the vierge : and as they 
are limited of all the caufes of adions riftng within the vierge 
onely to thre^ and they not generally extending to all, but fpe* 

cially 
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Cially confined to certaine particular perfons ; (o of felonies dontf 
within the vierge, the jurifdiflion of the fleward and marfliall exm 
tend not to all, but to certaine, and thofe againe limited to certaine 
perfons j for of ancient time they had generall authority, as jof-^ 
tices in eyre, and as vicegerents of the chiefe jafiice of England 
within the vierge, at what time they held plea of all felonies with- 
in the vierge, which power is now vaniflied ; but as fteward and 
marfiiall ofthe court of marfiialfea of the kings houfliold, the tide 
of their court in criminall caufes was, pUtcita corona aula boJ^itU 
domini regis coram fene/challo et mari/cballo^ and alwayes confined \Jb 
felonies done within the circuit of the kings houfhold, the bounds 
whereof are made certaine by the faid aS of 33 H. 8. And by 
that ad it is provided, that all treafons, mifprifions of .treafons, 
murthers, manflauehters, bloudfheds, and other malicious (Irikings^ 
by reaibn whtrepf bloud is or (hall be (hed, which ihall be done in 
any of the kings palaces or houfes, &c. (hall be enquired^ tried^ 
heard, and determined before the lord lleward for the time being 
of the kings houfhold, or in his abfence before the treafurer, and 
controller, and fleward of the marfhalfea, or any two of them# 
whereof the fleward to be one : fo as thefe great omcers and coim^ 
cellors of ilate, the lord fleward, treafurer, and controller have na 
' jurifdidion in thefe criminall caufes, but onely within the circuit of 
the kings palace or houfe : and it is to be obferved, that this cooit 
of the marfhalfea of the kings houfe was, as bookes fpeak, of an- 
cient time inflituted for thofe of the kings houfe, but they have 
incroached beyond their true jurifdidion: and Standfbrd faith/ 
that the flewani and marfhall before the faid a£l of 33 H. 8. might 
have heard and determined all felonies, &c. perpetrate within the 
kings palace or houfe. 

A robbery was committed in a towne within the vierge, and this 
appearing to the court, yet the fame was enquired of, heard, and 
w?r^*** "^^°^ determined in the kings bench, and fo it may be before juflices of 
ton r1bl4.fo.V7* °^^^ ^"^ terminer, and juftices of peace, becaufe their jurifdidlion 
- '- -- * * is generall through the whole county ; but of an offence wiihin the 
kings palace it mall be heard and determined according to the 
faid adl of 33 H. 8. upon which aft this is obfervable, that if a 
man flrike in the kings palace, where his royall perfon is refiant^ 
nnlefle bloud be (hed he lofeth not his hand ; but in Weftminfler 
hall, when the kings courts fit, or before the juftices of affife fitting 
in their place, if any man flrike another, though he draw no bloud, 
yet fhall he lofe his light hand, fo great honour and reverence doe 
lawes give to the kings courts : for in judgement of law the king 
himfelfe is alwayes prcfent tominifter juflicc by his judges in thofe 
courts of juflice, according. to his kingly oj£ce to all hisfubjeds, 
fecundum legem et confuetudinem Anglia, 

(10) Les coroners de pays ne foient pas intermis denquirer des felo* 
flies deins la vierge,] This is underftood of felonies of the death 
of man; for the enquiry of that felony belongs to the office ofthe 
coroner of the vierge, and fo it is hereafter in this adl explained, 
Ofice del coroner appent a <vi^ws et enquefts de ceo f aire. 

Hereby it appeareth, that by the common law the coroner ofthe 
county could not intermeddle within the vierge, but the coroner of 
the vierge, and that if he took an inditement of the death of man, 
it was not allowable in law ; and fo it is if the coroner of the kings 
houfe take an inditement of the death of man out of the vierge, 

it 
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it is void, and turam nonjudke. And if an inditement of the death 
of a nan being flaine out of the vierge, be taken before the co- 
roner of the kin^shoufe^ and the coroner of the county, and fo en- 
tred of record, it is infuiiicienty becaufe the coroner of the kings 
houfe joyned with him, who had no authority. 

(11) N$ ksfekniet mi/e ht exigent, &c.] And yet the felony was 
not-diipanifliable; for at this time it might after the remove of 
the king be inquired of in the kings bench, if the bench fate in 
thatcoanty, or before jufHces of oire and terminer, &c. or if the 
coroner of the vierge had taken an inditement, though the king 
went oat of the vierge, yet the inditement ought to be removed 
into the kings bench; for that is the center whereunto all records 
of that nature doe fsdl, and there the offence might be heard and 
determined. 

But this aft was* made for more fpeedy proceeding, for being Lib. 9. fol. 11?, 
removed into the kings bench, there ought to be 15 dayes, &c. "9* Seignior 
And if a murder had been committed within the vierge, and ^*'*^'**" ^* *• 
. the king had removed before any inditement taken by the coroner 
of the vierge, the coroner of the county might have inquired 
of die iiune at the common law, ne maleficia remanerent impunita. 

See the ftatute of Magna Charta, Nullus wcecomes, conftahular\ Magna Charta, 
eorwimtw, 'vel alii hali'vl noftri teneant placita eormia nofira. See the ^'P* '7* 
expofition of that ftatute concerning this branch for awarding of 
eixigents, &c. 

Albeit the treaty of thefe matters concerning the marihaliea doe 
j>«perly belong to the jurifdidion of courts, yet it is pertinent to ' 
^fmis place to lay fo much as ferved ior the expofition of this 
^Snapter. 

See the faid cafe of the marfhalfea thorowout, which indeed 
■K^^ith open the windowes of the greateft part of this aft. 



CAP. IV. 

VSTER ceo nul common pice ne V/fOREOVER no common pleas 

. foit deformes tenus a lefchequcry fhall be from henceforth holdeii 

^^^"^ounter la forme dc la graund in the exchequer, contrary to the 

^ ^^^irtcr. form of the great charter. 

(Dyer, 250. 9 H. 3. c. 11. Rcgift. 187.) 

^-Here is intended the 11. chapter of Magna Charta, whereof 
^"*3 chapter (according to the title of Articiui fuper cbartas) is an 
^^^i^iition; for where that chapter is, communia placita non fe- 
^^'^^*9ttur curiam npftram, fed teneantur in loco certo^ this chapter ex- 
P^^ **udeth the fame, that from henceforth no common plea fhall be 
^^^^en in the exchequer againft the forme of the great charter: for 
^^*^*« nofira in Magna Charta are taken colleftive, and include as 

^" the exchequer as the kings bench. 

^^ ^« This aft makcth it without queftion; for admit that the 

^ -.•^ *"t of the kings bench had been named in that chapter of Magna 

I ^-^V"^^'^* ^^^ ^^" ^^ prohibiteth that no common plea fhould be 

* ^ ^n in the exchequer againft the forme of Magna Charta^ th^t 

-*^X! ^ Ikst. 3 M \%y 
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Articuli fupcr Chartas. Cap. 4- 

is, aKainft the forme that Magna Cbarta provideth for the kingt 
bench: and this is alfo confirmed by a ftatute made in the reigne 
of £. I. and tranfcribed to the exchequer under the great feale, in 
anno lo £, I. called the flatute of Roteland, in the& words : Sed 
quia qudtdam placita^ ^c. 

Now that this was a ftatute, the title or flile of the a£i is, Zta^ 
tutum novum de fcaccario^ aliter didum, ftatutum de. Roteland. In 
iibro rubeo it b called ftatutum de Roteland, and there is a writ in 
the Regifler under the title of hrevia de ftaiut\ rex the/aurario, et 
iHaronibus falutem : cum /ecundum legem et con/uetudinem regni noftri 
ewnmunia placita corMm *uohis ad fcaccarium pradiSum placitari nem 
debent^ niji placita ilia noj vel aliquem miniftrorum noftrorum ejufdcm 
fcaccarii Jpecialiter tanguntt ^c. which writ reciteth the words of 
the flatute of Rutland, and in the margent of the writ is quoted 
ftatUtum de Roieland, fo as without quellion this aft was made by 
authority of parliament, fo as without queilion whatfoever pleas 
were holden in the exchequer, in the raigne of H. 2. when Glan- 
vile wrote, yet now by two ads of parliament their jurifdidion is 
limited and fettled : and therefore rejed a late opinion contrary xm 
fuch authority, and never read nor heard of before. 

The exchequer is an ancient court of record for the kings af- 
faires, touching his rights and revenues of his crowne, and for debts 
and duties, and other things due to the king in the right of his 
crowne. Britton treating of the jurifdidion of the -excheqaer, 
faith, A oier et determiner touts les caufes que toucbent mm detts^ et auxi 
a nous fees f et les incidents chojes^ t^c, 

* Yet in three cafes the court of exchequer hath jurifdi£Uon of 
common pleas between conmion perfons in perfonall adions 
onely. 

1. Where an officer or minifter is one of the parties in any per- 
fonall adion, becaufe that his abfence in other courts may hinder 
the affaires of the king in his co.urt of exchequer. 

2. Any man that is a prifoner of this court, or an accountant that 
is entred into his account,, or any other that ought to have the like 
priviledge of this court of excheqaer, fhall not bee fued in any 
perfonall adlion. but in this court;- and the reafon is, becaufe 
neither of thefe adls of parliament take away the priviledge of 
any court : for then, if the party priviledged were fued in any 
other court, he fhoald not in refpedl of his priviledge of the exche- 
quer anfwer there ; and therefore lefl the party fhould be without 
remedy, he may commence his adion perfonall againft him in the 
exchequer, for llatutes mult be fo expounded, as there be no failer 
of juftice. 

3. He that is a farmer, or indebted to the king, for the kings 
more fpeedy fatisfadion of his debt or duty, fhall fuc his debtor 
by a quo minus in the exchequer, and this appeareth by Britton, 
who treating of the jurifdidion of the exchequer, faith, £t que il 
eyt po*wer a conufier de dett, que lun doit a nous detters^per ou nous 
puijhns pluis toft approcber a noftre. 

Now concerning the old court and the new court of exchequer, 
mentioned in 2 E. 3. and other matter concerning this court of 
exchequer, for that the fame doe properly belong to the treaty 
concerning the jurifdidion of courts, we fhall no further fpeake of 
it here, for that fufficient hath been ikid already for thb underftand- 
ing of this chapter.^ 

CAP. 



.Cap. §^ Articiili fupe^ Chartas. ^^i 



CAR V. 

JC^ T dautet part U Hy voit que le AND on the othei* party, the king 
chauncellor et les jujiices de fin willy that the chancellor and the 

bank (i) luy fuiventy tjjint que il eyt juftices of his bench Ihall follow him, 
iouts jours pres de luy afcun Jages de fo that he may have atrall times near 
la ley J quefachent les bejoignes {2)jque unto him fome fages of the law, 
veignent a la court duement deliverer which be able duly to order all fuch 
a touts lesfoits que mejllet Jerra. matters as fhall come unto the court 

at all times, when need fhall re* 
quire. 

Tlie true caufes wherefore the chancellour followed the kings 
court were firft, that the great feale is cU'vis regm, and in the cuf- [ 552 ] 
tody of the chancellour^ and meet it was^ that the king fhould have 
the key of his kingdome about him. 

2. 'Thsit curia cancellarieey was officinajufticia\ for in thofedayes 
not only originall writs in regijf cancellari^ef but all commandements 
upon any occafion for the fafety of the realme, or the good govern- 
ment thereof were by writs, and paiTed under the great feale: and 
therefore neceflary in thofe dayes, that the chancellour, having 
the cuftody of the great feale, fhould be about the king at all 
times ; and this is the caufe that the court of chancery cannot be- 
adjourned. 

. 3. The (Hie of the court of chancery is coram domino rege in can- ^ 
cellaria. But where fome hath fuppofed, that at the making of this 
ftatute the chancellour held a« court of equity, and that the judges , 
in this ad named attended on the king to decide matter of law, and 
the chancellour attended on him to decide matter of equity, it is 
mainly oppofed, that at this time the chancellour had no court of 
equity^ but onely a court of record of ordinary jurifdidlion, according 
to the courfe of the common law. Mailer Lambert that was a maf-* 
ter of the chancery, and had the keeping of the records of the Tower, 
and had abridged many of the principall of them (which I have feen) 
and was well learned, and belides a great fearcher of antiquities, in 
his treatifeof the jurifdidion of courts faich, that he could not find 
that the chancellour held any cour-t of equity, nor that any caufes were 
drawne before the chancellour for help in equitie before the time 
of Hen. 4. in whofe dayes, by reafon of the intefline troubles, feoff- 
ments to ufe9 did firll begin, as fome think, or elfe did firfl grow 
common and familiar, as all men muft agree : fo he. And he that Glanyile, 8ia£b' 
advifedly reads our. ancient authors^ which fpeak of the court of B"^* ^pl< i^* 
chancery, they all fpeak of the ordinary jurifdidion of the chan* ^^^^* ^'*l^V **^ 
cellour, but none of them of any court of equity. "* ^ * r ^^'^ 

Alfo the booke called the Diverfitie of Courts, written in the cap. 4I de oitii- 
reigneof £d. 3. treateth of th^ jurifdt^on of the chancellour accord-, nance, de Judga- 
ing to his oidinary power, but nothing of that which he holdeth in mcn« & jurif- 
caofes . of equitie. Neither fhall yt)u find in any booke cafe, or ^'e ^"io. ,3 1; 
reports of the law, any mention made of any court of equity before 3. 59, 60.' xj i. 
•r in the rcigne of H. 5. and yet all of them fpeake of the ordinary 3. prohibit, x. 

3 M a power H E- 3* *5* 
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26 £. 3. 6t« 42 power or jarifdidion of the chancellour. But in the reigne of 

air. 5. 43 air. 11^ 5, and E. 4. cafes have been reported where the chancellour 

1^' H. 6. fub ^^^^ heard fome few caufes in equky by Englilh bill, and moft of 

pceni, 19. & 23. them concerning ufes of lands. It is true, tlut the chancellour iaid 

35 H. 6. ibid, in 2 £. 3. in the court of chancery at Weftminftcr^ in Theoband de 

22. 37 H. 6.35. Vcrons cafe, in a cafe that concerned livery, which belonged io 

5 E« 4« 7« 7 Ei i^jj ordinary power, that the'court of chancery is a court of equity » 

J 5^/^^' where we grant a writ to every man that comes to demand his 

t2 b! 4. 6*. heritage, according to that -which is found by office, &c. So ke^ 

7 H. 7. ft. 14 H. ^nd m that extent 'of equity, all the courts at Weftminfter ase 

S 7> 9- H* ^' courts of equity, 'viz. to adminifter juftice acoordiag to the 

common law ; and thereupon it is iaid in 10 £. 3. that the chancery 

and the kings bench is one place or coart; but here it is to fai^ 

noted, that at this time, and before, the court of chancery was 

a fettled court in a certaine place, to the great benefit and eafe of 

the fubjedk. 

Sir Robert Parning, that was lord chancellour in 14 £. 3. and 

had been chiefe judice of the comnoon pdeas, would in the terme 

time come and fit in the court of common pleas to heare matters in 

. law debated and refolved, when he was lord chancellour, and fpeak 

to them himfelfe, as it appeareth, Hillar*. 17 £. 3. fbl. I4* o* ^ 

Trin. 17 £. 3. 37. b. and in both thefe termes Sir Johf^ Sconore 

knight was chicle juftice of the court of common pleas. 

Vide Rot. par- And Sir Robert de Thorpe knight, being chiefe jaftice^f the 

ftu*"!"'*^^^^' ^®""'^^" pleas, was made chancellour 26 JJ4«^//V,4J B. 3. and yet ia 

Michaelmas terme following he fate in the court of common* pleas, 

and fpake to matters in law, Mich. 45 E. 3. fol. 12. b. Trin. 45. 

£. 3. 19, 22, 23, b. 24, 25, 26, 27, 28.^ William de Pinchdea 

then bring chiefe juftice of the court of common pleas. 

So Sir Knivet knight, being chiefe juftice of the kin^ 

bench, was made chancellour of £ngland, 5 Jitiii, 46 £* 3* and m 
I 553 J 47 £. 3. fol. 13. b. Finchden chiefe juftice of the common pleas ia 
a matter of law depending in that court faid, that he would confene 
with the chancellour and the jiiftices of the kings bench, and in 
the end judgement was given by the advice of the chancellour C'uix^ 
Knivet) and all the judges of the realme. In 49 £. 3.4. b. Kmvet 
chancellour argueth a matter inlaw, and giveth judgement. 

Alfo perufe all the ads of parliament printed and not printed,, 
and you fhall find none' that giveth him power to hold any court 
of equity, whQie fome have thought, that the ftatute of36£. 3. 
cap. 9. doth give the chancellour power to draw men before him 
for reliefe in equity, but that ftatute without queftion referreth to 
his ordinary powers for thereby it is provided, that if any man, 
that finds himfetfe grieved contrary to the articles above written^ 
Or others contained in divers ftatutes, will come into the chancery, 
or any for him, and thereof make his complaint, he (hall pre-< 
fentty there have remedy by force of the faid articles and ftatutes, 
without pnrfuing elfewhere to have remedy; that is, the party 
grieved (hall have an originall writ in the chancery grounded upon 
thefe ftatutes for his reliefe, although no certaine remedy be ex- 
prefted in the ftatutes without purfuit in parliament, which aft 
IS but a declaration of the conunon law, as oftentimes hath been 
obferved before, and giveth ju) (hadow to the chancellour of any 
abfokte power. 
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Ifyoalodc into the parliament rolls : the firft decree in chan- Rot. parliament. 
eery that I find made by the chancellour wa« in 1 7 R. 2. John de ^7 R« »• »»• 'o- 
Wynde(br complalneth in parliament againft Sir Ri. le Scrope, 
and reaoireth to be reftored to the mannors of Rampton> Cotenham, 
and. Wefbvike in Cambridgefhire, the which were adjudged and 
ordered to hun by the kings awards then being in the pofTe&ion o£ 
Sir JohnLifley, and now withholden by Sir Riclmrd le Scrope, who by 
champerty booffhtthe fame: briefly, the cafe, as in the parliament 
jnU, it appeareth^ was this: upon the petition of John de Windefor 
againft Sir John Liiley for the faid mannors, they compromitted the 
matter to the kings order and award ; the king committed the fame to 
the connceU, they hearine the fame, doe order and adjudge the matter 
in controverfie for Sir John de Wyndefor under the privie feale, and 
lent a warrant to Amndell archbiftiop of Canterbury, then chancel- 
lour of England, to confirme the kings award made by advice of 
his counceu, who forthwith without more adoe confirmed it by his 
decree, and granted an injunction under the great feal againfl Sir 
John Lifley. After Sir John Lifley by petition to the king requireth 
that his title to the faid mannors might be tried and determined as 
it ou^ht by the common law, notwithftanding any former matter ; 
the king by privie feale giveth warrant to the chancellour to make 
a fapenedeas, which the chancellour without any flicking at it did 
by privie feale : after which Sir Richard le Scrope purchafed the 
.fiud mannors : upon the deliberate hearing of the whole matter 
by the lords of parliament, it was reiblved, that the purchafe of the 
iaid mannors was no champerty, and it was adjudged, that Sir 
Jdhn de WyndefOr fhould take* nothing by his fute, but iland to 
the common law, and that Sir Richard le Scrope fhould goe without 
day. 

ic is thought, that this court of equity began ^ under Henry 
Beauford, ibnne of John of Gaunt, that great biihop of Winchefler, 
.a.fterwards cardinal! in the reifi^e of Hen. 5. and in the beginning 
of H. 6. and increafed while Jg^ Kemp, bifhop of York and car- 
. <liiiall was lord chancellour in the 28 yeare of H. 6. But it in- 
creafed mofl: of all, when Cardinall Wolfey was lord chancellour of 
Kng^land, ofimS H. 8. and contmued undll the 21 year of the fame 
Icing: of whom the old faying was verified, that great men in ju- 
dipiall places will never want authority. But the jurifdidUon of 
this court belongeth to another treatife ; and therefore thus much, 
which was pertinent to the nnderflanding of this branch of this ad, 
upon this jufl occafion fhall fuffice: only thus much for the honour 
smd antiquity of that court, you reade, that in the time of king 
Alfred (who began to reigne antto Domini, 872. and reigned 29 Mirror, c 5.^1. 
yeares and fix moneths) he gave a pardon to Wolflon, and that [ 554 ] 
It was inrolled in the court of chancery, which record Wolflon 
vooched. 

( I ) j?r lesjufiices defin bankJ\ The caufes of their attendance on 
the king are afterwards in this chapter fet dowpe; therefore we 
purpofely omit to fpeak of this high and honourable court, but 
xeferrethe fame to the treatife of the jurifdi^lion of courts, onely 
tlus may be obferved, that albeit this court and the chancery 
became to have certaine and fetled places about one time, yet the 
returne of writs coram rege are flill coram nobis ubicunjue fuerimus in Flet. Ub« a* cap. 
Anglia. *• 

3 M 3 {2) IJpnt 
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' (i) Jffnt que ileyt touts jours fns de luy afcun /ages de la ley, qu^ 
fachent les he/oignes^ Sec] This claufc rcfcrreth to the judges of the 
kings bench, who are itrmtdi/ages de la le^, and which could de- 
cide the bu/inefTe which came to the court, and duly deliver joftice 
See more before tO all when need ihould be. This proveth alfo, that at this time 
in this chapter jj^g chancellour held no court of equity ; for the fages of the law 
TC^c^.^ (^^« i"^«" o^^e kings benph) were duly to deliver juftice to aU : 

10 E. 3. 59, 60. *"^ hereunto may be applyed the faid booke i» 10 E. 3. that the 
court of chancery and of the kings bench was bnt one place (that 
is) to be guided by one and the fame law. 

At the making of this ad John Langton bilhop orChiphcftor 
was lord chancellour of England : and at this time Sir Roger 
Brabazon knight, a man excellently learned in the lawes of the 
realme, was chiefc juilice of the kings bench, and three othe^ 
learned judges, here cdWed/ages de la ky, were his companions : 
FleL ubi fupra. t^efc in Flcta and ancient records are called, locum tenenta 



^7 H. J. coram 



regis. 



CAP- VI, 



rxESpUTH le petit feale {i)y ne TTHERE fhall no virrit from 1 
**'-^^ ijfera deformes f^ul hriefe que forth, that toucheth the 



I hence- 

^ ^ ,. ^ ,_ , the coip- 

touche U common lej. mon law, go forth under any of the 

petty feals, ' ' ^ 



The print that faith [de touts les pri*vie/eales] is not according to 
the record. 

For the better underilanding of this 3l&, it is to be underftood, 
that at the making of this datute, the king had three feales : firft, 
magnum figfllum, the great feale; 2; par<vum ^gillum, the Utile or 
petit feale; 3./^w//tt/ff, the fignet. 

The great ieale is in the cuftody of the lord chancellour or lord 

keeper of the great feale; and there is a fpeciall officer in tlie 

. court of chancery, called J^gillator, who hath the fealing of writs, 

. and other things that pafle the great feale. Parvumjigillumy the 

% E. 3. cap. %. little or petit feale, after this time called the privie feale: this feale 

tot.parham. ^^ jg \^ ^j^g cuflody of the clerke of the privie feale, fometime calle4 

M r! 2.c"ap'.i°. keeper of the privie feale, after called lord privie feale, of whom 

12 R. 2. cap. 2. Fleta faith thus, Cuftodifigilliprivati ajfocientur clehci honejii, etcircum" 

cap. II. Flet. fpiSti domino regi jurat i, qui in legibus et confuetudinibus Anglic anis nor 

jib. 2: ca. 13. ticiatn hijiheant plenicrem^ quorum officium fit fupplicationes et querelas. 

conquerentium audire et examinare, et eis/uper qualitatihus Hljuriarmn 

ojjinfarum debit um remedium exhibere per brenjiq. regis. By this ancient 

writer three things are to be obferved : 

\. That the clerkes, aflbciates to the keeper of the privie feale, 
are'thofe that we now call the matters ofrequefts, magiftri a 
libellis fiipplicumy whofe office is here lively purtrayed out, *vix. 
quorum ojficium fit fuppUcationes et querelas conquerentium audire it 
^(itfiinare^ 

2. Of 
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2. Of what quality ought thefe matters of the requells to be? 
They muft have three qualities : i , they muft be honejii et circum/pe^i: 
2. domino regi jurati : 3. qui in legibus et confuetudinihus Anglicanis 
notitiam baheant pleniorem, 

3. To what end did they hcare and examine the matters con- 
tained in thefe petitions ? Vt eis (id eft) conquerentibus fuper quali- 
tatibus injuriarum often/arum debitum remedium exhibere.per bre*ve regis. 
So as their office was, that being learned in the law, they (hould 
direft fuch as petitioned to the king, to take their remedy by the 
kings writ, that is, by originall writ in the chancery.. And here- 
by it appeareth, that this aft is but in affir^iance of the com- 
mon law ; for no writ before this adt could have been fealcd by the 
privie fede. 

Sigillum regis generally fpoken is the great feale ; and fo is 
£radon to be underflood, where he faith, Ji aliquis accufatus fuerh 
*vjel con'viBus^ quod JsgtUum domini regis falfarveriti confignando inde 
chartas f *vel brevia^ ^c, pro 'voluntaie regis judicium fuftiuebit. 

And the Mirror yet more plainly, Inur Us exceptions alponuerdel 
yudge;JilecommijlJton(iJebriefe) ne/oit feale delfealele roy defa chancery t 
^ar al privie feale le roy^ ISc, ne outer forfque folenunt at feale , que eft 
^iffigne dee cenue de la comimdtie del people, et nofmement en jurifdiSions 
^t bre'ves originals, neftoit a nulobeyer, ^r. And in another place he 
^aith> Et ifftnt ordeineront nous auncients un feaU, et un chancellour 
jffur le garder, et pur doner brief es remediels a touts fauns danger, ^c, 
^er eel feale fglement eft jurifdidiion afjignahle a touts pUintifes fans difti- 
^ultiet ^f . 

There are foure clerkes of the privie feale, who give their at- 
'^endance on the lord privie feale : the principall oHice and charge 
of the lord privie feale and of his clerkes is about fuch things 
<9s paife by bill figned, and are to gee to the great feale: of this 
^ou may reade in the flatute of 27 H. 8. cap. 1 1. & lib. 8. fol. 18. 
Mtt cafu principisn 

(1) DefouthU petit feale,'\ This aft faith not, that all writs which 
^oncerne the common law ihall paflTe under the great feale ; but no 
>vrit (hall paffe under the privie feale which touch the common law: 
^r it is to be knowne, that the courts of the kings bench and the 
common pleas had at the making of this flatute feverall feales» 
^whereby they fealedjudiciall writ^ : as the fdale belonging to the court 
<«f kings bench is in the cuflody of the chief juftice; and fo likewife 
^he feale belonging to the court of common pleas is in the cuftody 
of the chiefe juflice of that court; and the feale belonging to the 
<:oart of exchequer is in the cuflody of the chancellour of that 
«ourt. Ad cancellarium fcaccarii pertinet cuftodia fegilli regis, Offi* 
^ium cancellarii eft ftgillum regis cuftodireyfsmul cum contrprotulisfuis pro 
^^^oficuo regni. And thefe feales are incidents infeparable to the 
^faid courts for the fealing of all judiciall writs, &c. which, for ad- 
^iniflrationof jaflice diflributive to all men, are refpedtively under 
-^he faid feales, and without which the courts cannot adminifler 
jaftice : and therefore the profits coming of thefe feales have been 
^etten and demifcd of ancient and later times, but the feales 
^hemfelves were never demifed, or letten, nor could be, nor any 
^ther keeper appointed to be keeper of them, then hath been time 
^ut of mind. 

No effoine defer'vitio regis can be warranted by the king under 
iiis privie feale, nor protedion granted under the privie feale, but 
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both of them under the great fealc, becaufethey tend to the great 
delay of jufticc, if they be not duly obtained: and therefore the 
law doth require the great fcale in rkcfe cafes. But a warrant of 
the king under the privie feale to iiTue out mony out of his cofi«rs 
isfufficient; becaufe it-concerneth but a chattel! in poileffion. And 
in matters of fmall moment, and which can work no delay to the 
fubje<5l, the privie feale is fufficient ; as to grant TLjufirfedias of a 
proceiTe in the kings owne cafe, or to grant a nififrims where the 
king is party, or to allow a plea againft the king, to cancel! a re-^ 
cognizance made to the king, to difcharge a debt, -Or the 
like. 

At the making of this ftatute the king had another feale, and 
that is c2L]\td fignettum, his iignet. This feale is ever in the cuftody 
of. the pi-Jncipall fecretary. And there be foure derkes of the 
iignet, called clerici fignetti attending on him. The reafon where- 
fore it is in the fecretaries cuftodie, is, for that the kings private 
letters arc figned therewith. Alfo the duty of the clerk of the 
fignet is to write out fuch grants or letters patents as paffe by bill 
£gned (that is, a bill fupericribed with the ii^nature, or iigne tna- 
nuall, or royair hand of the king) to the privie feale, which bill 
being tranfcribed and fealed with the fignet is a warrant to the 
privie fcale, and therprivic feale is a warrant to the great feale. Such 
was the wifdome of^prudent antiquity, that whatfoever ihould palTa 
the great fcale fhould come through io many hands, to the end that 
noting fhould pafle that great feade, that is fo highly edeemed and 
accounted of in law, that was againfl l^w, or inconvenient; or that 
any thing f}iould paffe from the king any wayes, which he intended 
not, by lindue or lurrcptitious meanes. 

And of the fignet the law in fome cafes taketh notice; for a m 
exeat regnum may be by the kings Writ, under the great fealb, or by 
commmandemeiiit under the privie feale, or under the fignet ; for 
in this cafe the fubjed ought to uke notice as well of the privie. 
feale and figner> as of the great feale : for this is but a fignification 
of the kings commandement, and nothing paffeth from hiiti. But a 
warrant under the privie fignet to iflue any treafare is not fufiicient, 
but there it ought to be either under the great ox privie fcale. 
The mifchiefe before this adt was not concerning writs under the 
fignet; for that was not attempted, but under the petit or privie 
feale, which this z&. oufleth as a thing done againft Magnc^ 
CJbarta, czp. Z9» where it is faid, nee fufer eum iSimns, nee fuper 
etim mittemus, nifi per legale judicium parium fuorum, *vel per legem 
terra^ And to grant writs qod^r the privie or petit feale was eemtra 
(f^em ierr^\ 



^y 



CAP. 
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CAP. VIL 

B coHfiahli du cbqftU di Dover HP HE conftable of the caiU<^ of 

* {i) ne tUde defomus a la port Dover ihall not from henceforth 

^^^^ rhaftk nut plee forreim du countie^ hold any plea of a foreign countv 

^^^e ne toucbe la gard du thaftle. Et within the caftle gate, except it toucn 

j^ ^t conftable ne diftreimr (2) les the keeping of the caftle. Nor (hall 

^^^^s du cinque ports^ a pleadeY ailours the faid conftable diftrain the inhabi* 

^^ ^n outer manner que Us devoienty tants of the cinque ports to plead anjr 

/^^^rr^ue la forme des charters que Us otherwhere, nor odierwife, than diey 

^f^^ des royes^de lour franchifes aun- ought after the form of their charter 

^^^^*Jts affirmes per le grand charter. obtained of the king for their old 

franchifes confirmed by the grett 
charter. 

(Regift, 185.). 

^9) CenflaUe dn ehaftle de Dover,] It is to be knowne, that he F^N.B. 240.^. 
J *^^-t is the conftable, or ]ieftenant> or keeper of the caftle of Dover, 
^ ^J .<b the warden of the cinque ports. And the kings writs di- 
^^^^«d to him, ar^ diredked, ReXt tic, B,ctmfteJndario caftrt Jin de RegSft.fol. 13a. 



- ^'^r, et cuftodi quinque portimmfuonm. But he is commonly called F»N.B. 240. 

t^*"^ warden of the cinque ports. The cinque ports be, Haftings, 
^^^^V-er, Hithe, Ruxnney, and Sandwich, whereunto Winchclfcy and • 
, y«5 (as nioft of note) and other townes be adjoyned. 

^*X^]i«> conftable of Dover and lord warden hath twojurifdidHons, 
^^^^ I* the authority of an admirall; and the fpeciall charge is com- 
^^^*^^ed to one that is not onely of great prowcfle; wifdome, and «c- 
J^^**Bnce in miliury knowledge, and fpecially in fea-fervice ; but alfo 
. ^Jf^ pprovcd truft and loyalty, becaufe, in regard of their fituation, they 
2^Sl^ire the vigilant care of their particukr admirall, and his re- 
^^^^ticc thereupon, in refped of the danger of the invafion of enc- 



by reafon of the narrownefie of the fea there, and. that this [ 557 ] 
'^^^Wc was never conquered by any enemy, bat knding at one of 
.^^"^fc five ports s as by the Roman at by mt Saxon at 

^^ and by the Norman at Haftings. But with this jn- 

^•^iidion out ftatute dealeth not witkall, 

^. This conftable of the caftte of Dover ilientioned in our aft hath Braa. lib. 5. fol. 
^ JUrifdidion to hold plea by bill concerning the guard of the 4"- k- FUt. lib. 
;^^^^^lc, &c. according to the courfe of the common law, and of this ^' ^*P* 3^' 
J ^ ^"iftiiaion doth our ftatute ^k. « E. L ^ 



l^^,^^iid it is to be knowne, that of fuch things, whereof the con- i E.3. i. b! 

^^*^1 « of Dover and lord warden hath jurifdidion, he is die imme- 30 H. d. 5. 

^^^^^ ofiiccr 10 the court, and, as it hath been faid, writs (hall be » ^* 4» »o* 

~^^^"^^^ed to him, as in all rcall adions &c for land within the dnqne S' Ji^ ^ 



|^;^«. And true it is, that they of the cinque ports have great jj i. V. JiiriO. 

^A^^«"^es and priviledges, in refped of their neceflkry attendance 6o. if ft.aj 

^ ^-lie portt fiir the defence and ^ety of the realme: but bunbig^ 
T^ *<:lieciiiqaepar|9 are not exempted out cf the county, for divert 

I. The- 
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coram rege ia 

appeale. 

19 H. 6* J, 2. 



Vide a notable 
Recnrd, Pafch' 
30 E. I. coram 
regcy Kanc\ 



|9 E. |. s. 



9 H. 7. iz, 
33 H. 6. 33. 
39 H. 6. 21. 
12 E. 4. 16. 
45E. 3.junf. 
53. 40E. 3. 24. 

49 E- 3- *4- 

50 E. 3. 5. 
14 H. 4. 20. 
Braa. lib. 5. fol. 
411. Flee. lib. 6. 
cap. 36. Dyer, 
23 El. 376. 

30 H. 6. 6. 
49 E. 3. 24. 
33 E. 3. jurifd. 
60. diverfity des 
courrs. cap* 
5. Ports. 
Brook, Cinque 
ports 25. 
30 H. 6. 6. 
PI. coin. 3*^. b. 
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See the terrne* 
of the law, verb, 
cinque pofts. 



Articull fupcr Chartas. Cap. 7, 

1. The conftable of Dover hath no generall jurifdidtion within 
the cinque poits, but it is limited; for example, if a man be 
murdered in an/ of the cinque ports, the wife (hall have an appeale 
againd tlie murderer direded to the (herifeof the county, and he 
fhall execute the writ within the dnque ports, for the conftable hath 
no jurifdidion to hold plea thereof, as it was refolved, Trin. 
±2 Eliz. in an appeale brought by Dorothy Waes againft Baynes, 
ror the murder of her hnfband at Feveriham in the county of Kent. 
And fo it is, if he be i/t cuftodia nutrt/caUi, the appeale may be brought 
by bill againft him for murder in any of the cmque ports. Alio if 
the conflable of Dover hold plea of a forraine plea, contrary to the 
purport of this ftatute, an aaion upon the ftatute doth lye againft 
nim, and the writ may be direded to the iherife of the county, and 
he may ferve it within the cinque ports. 

2. If a ftran^er doth trefpaffe, &c. in the cinque ports^ 
&c. the fuit fliau be by writ, left the trefpafle ftiould b^ dif- 
punifhable. 

3. IfsLfr^ecife be brought againft one for land within the cinque 
ports, and he appeare and plead to it, and judgement be given 
againft him in the court of common pleas, this judgement (hall bind 
him for ever ; for the land is not exempted out ot the county, and 
the tenant may wave the benefit of hh priviledge. 

4. The priviledge extendeth not but to certaine particular townest . 
whereof the kings courts cannot judicially take notice. 

But otherwife it is of a judgment given in the common pleas in 
zfrarcipi of lands that lye in any of the county palatines of Chefter, 
LancaHer, and Durham; for they are exempted from the jurifdic- 
tion of the kines courts, and within them arc jura regalia, and 
plenary jurifdiAion, and fo knowne to the kings courts : for they 
take notice of all the counties of England, becaufe they be innme- 
diate to them foe diredidn of writs : and therefore although the 
tenant doth admit the jurifdi6tion of the court in thojfe cafes, 
the judgement againft him for many of fuch lands is void. 
And thus are the doubts in fome books in this and other like cafes 
fully refolved. 

It is further to be underftood, that the maior and jurats of the 
feverall cinque ports have power to hold pleas, &c. and' upon their 
judgement no writ of error out of the chancery doth lye returnable 
in the kings bench, nor writ of falfe judgement returnable into the 
court of common pleas : but by the firanchife and cuftome of the 
cinque ports fuch an erroneous judgement ihall be by bill, in the 
nature of a writ of errour, examined c&ram domin9 cuftodtfiu gardiam 
quinque portuum, apud curiam fuam de Shipnvey* And if the judge- 
ment be erroneous, it fhall be reverfed by the warden of the 
cinque ports, and the maior and jurats (hall be finedt and the 
maior removed from his place, and yet the court is a court of 
record. 

And this kind of jurifdidion could not begin by letters patents, 
but by parliament. And I find in the book of Domefday of the 
liberties and franchifes granted to the cinque ports, as granted in 
the reigne of king Edward the Confeflbur. 

And this manner of reverting ofajudgement,andthe judgement 
thereupon, is the onely phenix of the law for three refpefts : 

Fiift, that a judgement in a court of record (hall be reverfed or 
afErmed without the kings writ piirchafed out of the chancery. 

Secondly, 
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SecoAdIy> that they being judges of record fiiall be fined, where 
in a writ of falfe judgement the fuiters fhall be but amerced. 

And thirdly, that the maior that gave the judgement fhall be 
removed from his place. But our aft extends only to courts holden 
before the conftable in our ad mentioned, and not to the court 
holden before the maior and jurats. Rot. cart, i Johan. part. 2. 
m. 12. 2. Johan. m. 51. Rot. clauf. S H. 3. & 10 H. 3. in dorf. m. 
18. Pafch. 9 £. I. coram rege Kane' Rot. 35. Rot. Parliam. 18 E. |« 
fel. 6. Hill. 21 £. I. rot. 4. Pafch. 21 £. i. fol. 4. Rot. Vafc. an, 
22 £. I. nu. 2, 3, 7. 13. Rot. clauf. 23 £. i. Rot. pat. 34 £. i. m. 
25. Rot. parliam. 13 £. 3. nu. 1 1. Pat. 33 E. 3. m. o. Rot.brevium, 
1 £. 3. part. I. Rot. clauf. 10 R. 2. bis. Rot. clauf. 8 H. 6, 
m. 15. 

He that defires to reade more of the liberties and priviledges of 
the cinque ports, he may reade the records (amongft maay others) 
next before cited. 

(2) Ei le dit conftahU nt Mftninira^ &c.] This branch is evident; 
and therefore without further expofition, with one record of parlia- 
ment I will^conclude this chapter. 

The commons of the county of Kent complained againfl the Rot parliament 
officers of the caftle of Dover, for arreiHng them by their catch- ^^ *35* 

poles to anfwer before them, whereunto they were not bound. The 
anfwer hereunto was, that the officers ihould have no jurifdidion 
out of the fee of the honour and cafUe of Dover, . nor ihould 
make no procelle by capias out of the liberties of the cinque 
jports. 



CAP. VIII. 

TB roy ad grant a fin peepU^ que 'T'HE king hath granted unto his 
•^ ib eyent eUSiion de lour vifiount people, that they fhall have ^lec- 

9n chefcun countie^ ou vifiount nejl my tion of their llheriff in eveiy (hire 
4efeeyftU voi/ont, (where the fhrivalty is not of fee) if 

they lift. * 

(9 Ede 1. ftat 2« 14 £d« 3. ftat i. c. 7.) 

Of ancient time before the making of this aft fuch officers or Vid. inter leges 
minifters as were inftituted either for prefervation of the peace of ^^ fol^"*6* 
th'e county, or for execution of juflice, becaufe it concerned all the Howndai'annaf. 
fubje^ of that county, and diey had a great interefl in jufl and cap. 35. 
due exercifes of their feveral places, were by force of the kings F.N.B^ z&j. k. 
writ in. every feverall county chofen in full or open county by the 
freeholders of that county : as befote the inftitution of juftices of 
peace there were confiryatores facis in every county, whofe office 
(according to their names) was to conferve the kings peace, and to 
protect the obedient and innocent fubjeds from force and violence. . 
Thefe confervators by the ancient common law were by force of Rot pat ao. 
the kings writ chofen in full and open county de probiorihus et po^ 5 ^' '* 
finticriSus comitatus, ^c. by the fi'eehqlders of the rounty ; after 
I^Jiich eledtion fo made and returned^ then in that cafe the king 

dut&^ 
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This Brftun was 
lord of the man- 
norof Wiching. 
}um io NorflT. 
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Rcgift. 177. 
F.N.B. 163. k. 
4 E. 4. 44. 
F.N.B. 164. c. 



J E. X. Line, de 
Vicecom. 14 E* 
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ca. 24. Sc 26. 
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ArticuH fuper Chartai^. Cap. S. 

direfisd a writ to the party fa defied. EdiAjardus Dei gratia nsf 
Anglia, ilomimu Hiberma, it dux Aqidtani^t dile^o itfidtk Jcbamd 
de Brttunjalutenu Cum 'vicecamts mjitr Ntrjf* it Cottatefyfdimxiomi' 
tatus eiigenutt *vos in cu/hdim patis noftr/r iSidtmp 'vohii mtmdawmf 
quod ad hoc diligtnter iniendatiSiprmd idem fuicicomes *vohis/cribi faciei 
ex parte noflra^ donee aiiud inde pntceperimus. In cujut rcfV ^e. daiime^ 
lie. afmd. Cefir\ 2* die Sept* anno regni^ noftri 5. And fo it was 
then> and. yet is of coroners to be duifen in full and opea counQfi 
by the freeholders of the county by force of the kings, writ ; aM 
though the words xxi this writ be de affen/u comitatuSf.snd of the^ 
other* per communitatem ejufdem comitatus, and, by this adi, by the 
people, yet onght theeiedion to be by the freeholders of the county : 
and fo it was then> and yet is of the knights of the (hires for thft 
parliament, and of the verderors of a foreft. 

And likewife it was of ancient time of the iherife of the coontjR* 
and reftored b^ this aft to the freeholders of the county; hut tlua 
is altered by divers ads of parliament, wV. the a& of 9 E. 2. Linaein 
de 'oicecatmtiimsr 14 E. 3. 12 R. 2. and 25. H. 6. The knights and 
burgefTes of parliament were then, and yet are elieible as d2ul]P. 
experience tvacheth. Now becaufe that tfaefe and odiers were 
eiigible,. the fthtnte of W« i. provideth,.that eledions flioiild bo 
freely and duly made without anyr diflurbance, as by that ad ap« 
peareth. See hereafter, cap. 13, 

But I couldrnotletpafib »re&latioBof all the judges of Englatod 
in 34 H'. 6. which grew upon this occafion upon a reference byr 
the kin^s privie conncell to Sir John Fortefcue, and Sir John Priibl 
chiefe juilices, and to the rell of the juftices concerning a 
iherife confHtuted by the king himfelfe, it is thus in the counceH 
booke recorded, 3 Martii anno 34 Hen. 6. as follpweth in theie 
words: 

Upon a demaund that my lord ckancelor made to the chiefe 
juges, and to the remnant of the juges, howe that the kings lawes, 
neyther juiUce might not be executed in Lincqjnihire, byeaufe ther 
was no (berried Siere, and that the kinge by hi» letters patents 
under his great feale had deputed certaine men for to hs^va 
be iherricfes there ? what them feemed (hould be doon in thi^. 
behalfe. So that the kings lawes and juftice might ben executed 
in that (hire, as it is executed in other (hires of England. 

Theijiohiefe juftice^the fame day came unto my lords of t])e 
kings counfiel in the fterred chamber, and upon the ahouefaid de- 
maund fayde, that them femed, and fo it femed unto the remnant 
of the juges, that the king did an errour, when that he made anor 
ther perfon (herriefe of Lincolnfhire then was . chofen and 
prefented unto his highnes after theifed of the ftatut in fuch 
behalfe made. 

And though that he that fo was made fherrief wolde not take it 
vpon him, ought not to be fo punifhed, and to make alfo great a (ne 
for his difobeiflknce, as that yif he had be one of the lij, perfons 
that were chofen to be iherriefs after the teneur of the datute. 

Andr furthermore them femed, that the king fhould have 
recours to the three perfons that were chofen after the teneur 
of the (htut, and 'make one of hem fherrief by letters patents 
beringe date, ether ^t the d^y of theledion 0/ hem, or eU at 
]^lichelmas, 
> And 
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And tihongh that fithence die faid eleftion any of hem hsLvt 
geie "him an ex€mption> that he (hould not be made iherriefe* 
yet them femedi that he fhould be charged to cake the faid office 
▼pen him. . 

And fnrthermore them femeth, that yif none of the faid iij. 
peifims cboTen be made, that dien fome other thrifty man 
dwdUng In a Ibreine fliife be entreted to occupie the faid 
office for tiib yeare. And the next yeare, that in efchaing of fuch 
inconveniences, that the ordef of theftatnt in fuch behalfe made be 
obierved and kept. 

To the king our fouereigne lord, and to the lords fpirituell and 
temporell of his moft noble counfail. 

Befechith mekely your humble liegeman John Tempeft 
Inieht, to graunt your letters under your privie feale to be made 
in tome fdlowing, and he ihall pray to God for your mofl noble 
cfbue. 

Henry, &c« To the treforer and barons of our efchequer^ 
Porafmoldi as our tn&y and welbeloned John Tempeft knight, 
l>y 08 orde3med and deputed to be fheriefe of Lincolnihire for this 
7ere, hath for certaine caufes for him alledged vuerly refufed to [ 5^0 j 
-take vpon him the charge of the faid office, without that it like vs 
-fo to puruei for him, that he take no lofle in the faid office, like as 
we haue doon nowe in late yeeres for othir that haue ben fheriefs of 
the faid (hire. We coniidering the hurts and manifold inconve- 
niences that fhould enfue not only to us, but alfo to our fubgites, 
namely, in letting of their fuites at commune law, if the faid (hire 
ihonld long'ftand defHtnte of a (heriefe; wol and by thadvice of our 
counfail haue graunted to the faid John, that he ihall occupie the 
faid office by approwment, and fo accompte for this yere. And 
therefore we charge you, that in his accompt that he fhalbe to 
yeiide unto us bycaufe of his faid office, ye charge him not with 
the hoole extent of the faid ihire, that is to fay, of thees twoo 
fennes called iie reman' firtme com' poft. terras dat' KsAJirma cem' nu* 
mero. And alfo of thees particular prouffites, called defirmis bml^ 
Jivorum, auxilium *oic* frajicipkg* cent fines , iffiies, prouffites, nor 
none othir things by him to be reifed by vertue of the fommons of 
the pipe, or of the grenewex in the faid (hire, faue onely of fuch 
parcelies as he with his true diligence (hall arrere and gader. And 
that of ail the remenant that ihall come and grow vnto us of the 
faid fhire, ye vtterly and clcrely difcharge and acquite the faid 
John Tempeft knight iheriefe aforeiaid by his othe, or by th'othe 
of his deputy fufficlant accompting for him, withoutcn any 
iffiie, tryall, or auerrement betwix vs, and him to be had therein^ 
Yeuen, &c. 

T. Cant*. R. Salifbury. 

W. Ebor. R. York. ' R. Sandli Johannk 

T« London. Stourton> 

J. Lincoln. W. Faucomberge. 

XIX, die Non;embriSy an* 34. apud Weftn^ in camera ftellata rex Inchrfiamcnt* 
de ofvi/amento con/slii ijoluiiy et martda^vitt quod cufios pri<vati figiUi 
fm liter as fub eodemfigillo fieri faceret fecundum tenor em infrafcriptmm 
dominis Je fithfcribentibust ui patet attent' ut Henricut Rat/ord . . 

t ^w* 
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qui fuit nficecomes anno pr^terito ijufdem com* 9 et noumtUi alii 
viacomites retroaSis temporihus eodem modo habuerunt, et occu'^ 
faverunt. 

T. Kent 

Which aboveiaid unanimous ' opinion* being the advifed rt-r 
folution of two fuch famous chiefe jttftices> and of all the judges 
of England, and finding it in the councell book* I thought fit to 
be publiflied in fuch words, a^ it is there fet downe, as a (iirc 
and jufl expofition o^ the ftatutes concerning the maldng of 
Iherifes. 



C A p. IX. 

T E roy voet et commaund^ que nul 'T'HE king wiUeth and command^ 

vijcounty ne bailtfey ne mitte en eth, that no fheriflF nor buliff* 

enquefts^ ne in juries plus des gents j ne fhall impanel in inqucfts nor in juries 

outers ne en auter manner que il nejl over many perfons, nor otherwife 

erdeine per ejlatute {i)ytt que ils mit- than it is ordained bjr ftattute; and 

tent en tiels enquejls (2) et juries le that they fhall put in thofe inquefb 

plus procheines {2)y/e plus fuji/ants^et and juries fach as be next neigh- 

nieynes fujpicious. Et que auter/nefit bours, moft fufficicnt, and leaft fuipi- 

leferraj et de ceo fiit attaint-^ rend* al cibus. And he that otherwife dotby 

plaintife Jes damages au douhle\if\ et and is attainted thereupon, {hall pay 

Joit en la greve mercie le roy. unto the plaintiff his damages double^ 

; and (hall be grievoufly amerced unto 

the king. 

(z Inft. 15$. a. 34 Ed. 3. c. 4. 42 Ed. 3. c, 1 1. Regift. X7S, 179, x8o. 13 Ed. i. ftat i. c 38.) 

I. part Inftitut. . Of the antiquity and right inftitution of the .tryall by 12, and o( 
fc^- 234* the number of m &c. See the firft part of the Inftitutes. 

[ 561 ] (i) Ordeine per lejlatute,} That is, by the ftatute of W. 2. cap* 

98. See the Hatute of 21 £. i. P'et, Magna Charta 87. and fee 

before in the expofition of the ftatute of W. 2. cap. 38^ 

(2) Enquejls.^ This ad doth extend to all enqueils ex officio, or 

for tryall of an iflue between the king and the fobjeft, or between 
' * party and party, alfo to all fuits or proceedings, either crkninall or 

civilly really perfonall, or raixt, publike or private, grand or petite 

ailifes or enqueils. 
Vid. 7 E. 3. %6. (3) Le pluis procheinCf &c.]. If the purview of this ad were weH 
bis. S £. 3. 30. executed, then were the right inftitution of tryall by. juries oh- 
^o Fortefcu? fcrved ; for then every juror muft have two .moils, and one 
€30.27. F.N.B. leaft, /i;/«. moft neere, moft ftLffiqient, and leaft fufpicious. Sec the 
i65.a.andi66.d. Regifler, and F. N. B. how the party grieved may have remedy 
Jib. 8. fol. 118. upon this ftatute, and that in writs of aftife, attaints, and other ac- 
Bonhams cafe, tjons, where there he juries at the firft day, or when a 'venire fac\ is 
«rthe Inilitu^es awarded to the ftierife to returne a jury, the demandant or plains 
iif£t. 234. W.2. tife, the tenant or defendant may have -a writ to the ftierife to pe- 
ca.i. 38. Magna tume jurors according to this aft, and if he doth not accordingly, 
ciiarta, cap. 29. ^^ attachment lyeth againft him. And where tlic party plead tor 

187. ^^^' 
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aiid fuffer the jury to be Avorae, or challengeth thefn,<and tried 
ferent, and pafTe againU him; it is faid, that he hath ho 
dy, but firft to reverfe tl^e judgement by writ of attaint, 
hen to take his remedy upon this ftatute. But fee the ftatutes 
I E. 3. cap. 6. and 34 £. 3. cap. 4. 42 E. 3. cap, 1 1. & 4 £. 
p. II. & 5 £. 3. cap. lo. 

y Set damages au double.'\ That is double the value of the land, 
damages^ or othi^r thing that he loft, or was barred of by rea* 
f diat verdidt. 



CAP- X. 

N droit des amfpirators {1), faux TN right of conQjirators, 6lfe in- 

enformers (2J, et malveyes pro- formers, and evil procurers of 

•J (3) d^5 doufetns (4), enquefts^ dozens,- affifes, inquefts, and juries, 

f, et juries^ U ray ad ordeine reme^ the king hath provided remedy for 

s flaintrffes per brtefes de chance- the plaintiffs by a writ out of the 

, Et jadenieins voet' le roy^ que chancery. And notwithftanding, he 

tftices de lune bank et de lauter^ et willeth that his juftices of the oiie 

es "dajjijes prend^ ^Jpgnesj quant bench and oC the other, and juftices 

eignent en pals a faire lour office^ affigned to take affifes, when they 

w facent lour enquejis a chefcun come into the country to do their 

t Jans brief e.^ et fans delay facent office, (hall, upon every plaint made 

as pleintifes, unto them, award inquefls thereupon 

without writ^ and (hall do right unto 
the plaintiffs without delay. 

(Kel. 81. Rcgift, 188. Raft. 123, &c) 

) Ccnfptraiours.'] Thefeare defcribedby theftatuteof33 E. i. Dcfinitiodccon- 

) Faux enfbrmers.] Thefe are to be underftood of imbracers, §|."^'J^ ^' *' 

mder-hand inftru6lers, and leaders of jtu-ors returned, and albeh cimL gc^V 

natter which he enformeth be true, yet is he a falfe informer, 

ife he doth it in in undue and unjuft manner. 

) Mal'veis procurors,] That is underftood of fuch as ufe to 

e juries by nomination, or other practice, or procurement. 

) Doufetns, duodeniin let is, &c.] Note here this law beginneth F.N.B, 116. a* 

the inferiour, as doufeins in leets, and therefore the makers 

e Z&. doe particularize the reft, 'ui%, inquifitions, aflifes, and^ 

J. 

) Le roy ad ordeine remedie per brief e de chancelarie."] The f y>7. } 

lance here mentioned, whereby a writ is given againft con- This Gilbert de 

tors (which writ was framed/^ Gilbertum de Rowberie eleri- or^*f [hdwn t 

(5f concilio domini rep's, Sind allowed by authority of parliament) juftjcc* of his"^* 

snafbed at the parliament hold^n an. 21 £. i. Rot. 2. which bench, ashere^ 

lance you may reade in Fet. Magna Charta. But there it is after (hall ap- 

owne 10 be made in 33 E. 1. where in truth it was made in pe*re- VcuMajr 

. I. which errour there, and the miftaking of Richard Tottell "^ *"* 

trinter, in quoting 33 E. i. to this branch (as if the makers of 

id had been indued with a propheticall ipirit) would in tha 

impre£»n be amended. 



^u 



Kcgift, 
I'.N.B. 114, 
ti5.&c. Stamf. 
pi. cor. X7Z.&C. 



»7 aff. p. 59. 
14 E. 3. 34. 

43E.3.conrp^ii. 
4H. 5Judgem. 
220. Stamf. pi. 
cor. 175. 198. 
lib. 9. t'ol. 56. 
Poulters cafe. 
5 E. 3. cap. io« 
34 E. 3. cap. 8* 
38 £. 3* cap. I z. 
41 E. 3. 15. 
Coram regeapud 
LincHil. 29 E. 
1. rot 19. 
Secundum ordU 
nationem regis, 
i. zi £• I. ubi 
fupra* 



eUbert de Row- 
bcry. 

r.N.B.fol. 116. 
Jc 3 E. 3. 19. 
8 E. 3. 18. 
II H. 4. 2. 
22 R. 2. bre*88. 
J8E.4. I. 
24E.3. 34. 
Vtd. 22 £. 3. 1. 



Articuli Taper Ciiartas. Cap. ,ii. 

Tius ordinance was bat in affinnance of the oommon law; for 
the writ of confpiracy was nuuntainable both in cafes crinunaU 
concerning life* and civill, as it appeareth in the Regifter and 
F*N.B«and plentifully in our bookes: and incaies concerning life, 
if the conipirators oe indited and convided at the kiags fuit, 
judgement villanous fhall be given agsdnft hiin» but not at the fait 
of the party, which judgement is oy the common law ; for it is 
given By no ftatute. 

(6) Et jaditnaines 'voit U rcy que Us jufttces dt Urn imtk it Imatr, 
Sec,] See the (latutes of 5 £. 3. 34 £. 3. 38 E. %. Scc.hy the which 
this ilatute is inlarged as to the juflices. And a notable cafe in 
41 £. 3. in expounding of thefe flatutesy and upon like reafon this 
ad concerning the proceeding by bill> accoiding to the words of 
this branch,yiz;/j 6rie/e, kt fans delay. 

In the next yeare after the making of this a6t, which wa^ in the 
2^ yeare of £• i. William de Welbye brought an action by oti- 
gmall writ of confpiracy* returnable in the kings bench againft 
William of Henifwell* parfon of the church of Newton, and John of 
Maiden, parfon of the church of Aikerbye,>^a(«^Mf» ordinatimtem 
regis ; for that they per confpina'fnem et cmfederativnem isHir e6s ma^ 
litiofefaSt'* afud Groiam, &c, anno regni domini regis nunc 2^ ff^fu^ 
rofuerunt etfecerunt prafatum WHlusn de Welbye atari coram NicUaa 
de fVhitecburcb arcbidiacono epifc^ Lincoln^ ad rejpondendum pnrfat^ 
IViW l^c' for a trefpaflc, whereof he had been acquitted in the 
kings court. Hemfwel pleaded not guilty. Maiden the other 
parion pleaded that he was communis advocatus, et profuo dando, &r« 
and juilified as an attorney, and denied that he con^ired, &c. 
Whereupon iffues being joyned, it was found before ixilbert de^ 
Rowbene, that Maiden the parfon of Afkerbye was communis eu/vo^ 
catus, and was not guilty of the confpiracy, &c. and the other 1 
found guilty, and judgement was given agunft him; for 
this and the like a confpiracy will lye againft one: otherwiA 
it is in cafe of felony. By this record it appeareth, that a wri 
of confpiracy doth lye upon the faid a£t of si £. i^ (for-thi 
confpiracy was alledged before our flatute) for a Gonfpirac] 

between two for the one of them to fue the phuntife in- the fpiri^ 

tuall court: and note the record faith, contra ordinationem damink 
regis, ' And note^ it did lye for confpirac/ in a fttit in the eccl< 
fiaflical court. 



CAP. ,XI. 



jTyE rechiefe pur c^ que le roy avotf 
avant ordelne per kjiatute^ que 
mil de fes minjfiers ne pr'iji nul phe a 
cbampcrfie \ et per eel ejlatute outers 
minifters nejiatent pas avant ces heurcs 
a ceo lies : voit le roy, que nul minif- 
ier, ne nul auter, pur part avoier des 
chijfes que font en flee* ( l ), enpreigiie 
les befoignes que font en plee^ Ne nul 

fur 




A ND further^ becaufe the kii _ 
hath heretofore ordained by fta~ 
ttite, that none of his minifters flial: 
take no plea for maintenance^ b 
which flatute other officers were noi 
bounden before, this time ; the king^^ 
will., that no officer nor anjr otbsi — 
(for to have part of the thing m pka)^ 
(hall not take upon him the bufinefi^ 

that= 



/ 
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fiar ti^l €9VinmU {j^) Jim dntt m lejfe that is in fuit; nor none upon any 
a'auter. Etfi ul Ujace^ et ie ceo foit fuch covenant fhaU give up his right 
ahaintj fiit fiffaity 'it encurr^ devers to another ; and if any do, and he be 
bY&j des UertSy it As Urres te par* attainted thereof, the talcer (hall for- 
muty a la vahii de tant (2) r^mr fa feit unto die king fo much of his 
fart de fm purchafi per tiel emprife lands and goods as doth amount to 
ammnter^. ' Et a ceo dttehd\ foit the value of the part that he hath pur- 
refcue celuy que fuer voudr* pur le roy chafed for fuch maintenance. And 
Jevant Us juftices^ devant queux (3) for this atteindre,whofoever will, (hall 
tiplee iavera efle^ etper eux foit la'gard* be received to fue for the king before 
fint. Me$ m ceo cafe kejl mye a en* the ji»(tices, before whom die plea 
tiniery-qui bonu m poit aver counfaile hangeth^ and the judgement &all be 
des countoursy et des fages gents (5) given by them. Butitmaynotbeun- 
pur fin donanty ne de fes procheine derftood hereby, that any perfbn (hall 
nmUs (6)« be prohibit to have counfel of plead- 

ers, or of learned men in tht law for 
his fee, or of his parents and next 
friends. 



t 



3 Xd« I. c. 15. 13 Cd. I. (bt. I. c. 49. 13 H. 4. f. 17. Fits. Champerty. 3, 4. 6. ii. 14, 15. 
ft. iiS. I £4. 3« ftat %, c 14. 1 R. 1. c 4. 3ft H. ^ c 9. 21 Ed, 3. f. 52.- Bto. Champerty, 11. 



The canfc of the making of this ftatute was, that where Ae ftatutcs W. i. cap. 25. 
oFW. I. II E. I. and W.i. of champerty were particular, and cx^ ?^' **."-fL*^*- 
tended only to the kings ininiftcrs, the chancellour, the treafurer, J^jj^ \^ ^^£^ 
JQiiices, the kings counccllcrs, clerkes of the chancery, of the i, Vet. Mag, 
exchequer, and ofjuHices, and to thofeof the kings houfhold, clerke Chart, fo. So. b. 
or lay. Now this a6t is general), and doth extend to all peribns; 
for the words are general!, W/m^^fr, ne nul auter. 

(l) Pftr fart -aver des cho/es que font in fleaA If A. bargaine 19R. 2, cham- 
with B, owner of the niannor ofD. B.is impleaded, B. enfeoffed A; pcrt.15.Wl.com. 
hanging the fuit according to the bar|;aine, though this be within g?^]^^*^,*^*'^* 
the letter of the law, yet is it not >yithin the meaning. On the 
other fide, it is adjudged champerty, if he maintaine any party 
hanging the plea to have part, though he purchafe not, nor take 
any ftate. And this a6l extendeth to all anions, as well perfoi^all^ 47 ^* 3* 9* 
real!, and mixt. If the tenant hanging the plea grant a rent out *^N.B. 172. k, 
of the land, this is champerty, and yet it is no part of the thing in 
demand, but it is within the Tame miichiefe. In an affife brought 47 E* 3- 9« 
againft the difleifor, and the tenant nmintaine the plea upon cove- P->^-5. ij** 
nant or promife after recovery to have part; although the diflci- 
ibr hath nothing In the land, yet (hall he have an adHon of cham- 
perty, becaufe he may be charged with damages^ and the tenant 
sun have his aflion al(b. 

If the hufhand and wife be impleaded, and one doth maintaine 47 S* 3* 9* 
ibr champertie, the hulband onely may have the action, or the huf- 
band and wife may joyrte. 

And this adion may be brought hanging the principall plea before 47 K* 3* 9- , 
judgement; and if the demandant be non-fuit^yet may he have an 33 £• 3 '"a'n' 
aaSn of champerty. '*^"- *^- 

If two be. impleaded in a reall a^ion, and one doth maintaine 47 E. 3. 6. 
the demandant to have part, the tenants bring a writ of champerty, J-»^ 6* ^ol. 25. 
Htut fion-fmt of one is not the nonvfoit of the odier^ becaule the 
JI. Inst, 3 N aftion 



»3* 



fl.6.7. 

N.B.I7S.I. 

. B. 3* c. 14. 
f R. 1. C.4. 
3ftH.8.c.9. 

[56+ J 



6 t. 3. ft>. 33. 
to H. 6. 12. 
PI coir. 305. 
F.N B. 172. h. 
Li.7. to. 13, 14. 
Calvtns catir. 
ai H. 6. 16. b. 
29H.6.it>aince- 
nance 12. 
19 B. 4. 3. b. 
34. H. 6. 26. 
39 H. €. 5. 
6 E. 4. 5. 
9 E. 4. 32. 
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a6(ion of champerty being bat acceflkrf, doth taXkm dis nature ^f 
the princifHdl a^ion. 

If the tenant make a feoffment in fee hanging the writ« 
if one doth maintaine the demandant to have part; the feoSbf 
ihall bare the a^ion Of champerty $ for he renuunes tenant to the 
demandant. 

(2) J la 'ualue di tattt, &c.] That b to fay, the valiie of the 
land. 

See the ftatute of 32 H. 8. cap. 9. 

(3) Dtvam ks juflicfs divant fmux.^ See the ftatute of 4 E. ). 
cap. II. 

Note» the party grieved may upon this ftatate either have a writ 
direded to the (henfe, or a writ dire&ed to the joftices before whom 
the principall a^on dependeth. 

(4) iVir tudfur tiel crvemmt.] Here it is uken for a promi(e 01^ 
contntdt by parol, as well as by deed. 

See the ftatutes of i £. 3. i R. 2. and 32 H. 8. 

(5 ) Ma in cio cafe tuft my a imttndir, que borne mpm mter cotmiM 
dejes cotmtours^ ne dtsfages geiUs^'X CouncelU con/ilium^ is taken for 
advice and diredion in law, and that is to be had of three peribna, 
viz, I. of ferjeants at \slw, Jervien/es ad legem, exprefled here under 
the name of countors : 2. of apprentices of law, affmttidi lefts, in 
pleadin? called homines conftliarii, ei in lege feriii, exprefled here 
under tim word /ages. And thefe have ofidnmin^imi: 3. Ac- 
tornies of law, that have officium laboris^ in followme the advice 
of the learned, and difpatching of matters of courfe and experience, 
and they are under thefe womitfages gents. Con/ilium W alio taken 
for afliilance, maintenance, and comfort in their fnits* And lb it ia 
taken here. 

(6) De fes prochein amjes.'^ That is, of their next of bloud, 
who are or ought to be their fureil afli(lants, aiders, and com- 
forters; for natura 'vis maxima, and as fome fay, naiUra his 
maxima. 

And according to this diverfity of fignification, if the ferjeant at 
law, apprentice, or attorney doe take a feofiment hanging the 
plea, or the like to maintaine the tenant, though it be pro/no dand§9 
m lieu of his fee, yet is this champerty within the purview of this 
ftatute ; for their counfell, that is, tneir advice and djredion in their 
profeflion of law is excepted: but to take any eftate in the land, 
hanging the writ, for maintenance, is to become a party, and in no 
fort allowed to them by this a6l. 

But if a father be impleaded, he may infeoffe his fon for his af- 
fidance, maintenance, and comfort ; for that b natures profeflioa 
for the fon ajfftftere, manutcnere, et ctrnfolari, et e conwr/o, etju deftmili" 
bus: etjic alia eft profeffiolegiSf et alia not writ, ' 

So it is, that the (on may of his owne mony, and in his owne name 
give kti to his fathers councell, or attorney, without any e3n)eAa 
tion of repayment, and fo may the father to his fons councell; 6 
he is procbeine amye, but fo cannot the ferjeant nor apprentice f 
that their counfell, advice, and diredion in law is only iKt 
to them. But the attorney may in his mafters name lay 
his owne mony to hb councell, to be repaid to him by hia au 
again e. 

In like manner, and by the like reafon, if the father be demin 
in TLpracipe, he may promife and contrad with the fon to f 
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him die land after the recovery, and is not any champerty within 
thb a^ and fb of any other ancefter and hb heire apparant : but ib 
it is not of the ferjeant, apprentice, or attorney; for they cannot 
contrad to have any part of the thing in demand after the reco* 
very, //^ dt ftmilibus. And therefore Penros cafe maketh not X3H.4.X9« 
agunft this» nor any thing that hath been faid : for there the cafe 
(as Hanckfbrd imperfectly citeth it) was, that in a writ of champerty 
brought againft Penros, for that he had parcell of the land reco- 
vered againft him at another mans foit, Penros faid that he was of 
councell with the party which recovered, and had that land for his 
wages: but let us take the ford as we find it (though Fitzherb. in F.ti^t.MaiBteib 
abridging this cafe, not knowing what to make of it, omitted it) ^3* 
the uudng of the ^te for his wages after the recovery could be no 
champerty, unleife there had been a covenant or promife hanging 
the plea on the demandants part, to make the fame after the reco- 
very^, which was not alledged but only the taking of the Hate: . 
neither doth it appeare what became of Penros plea : and we are 
of opinion, that it mall remaine for ever a blemifh to his reputation, . 
as often as it is cited; for, quamvis aliqmd ix/e nonfit malum, tamen 

Ji'fit maU eximfli, no* eft faciendum. 

(6) Dejesprocheinamyest^^^ Of frocl^ein ai/tyes yon hzvehezrd 
before, this is to be added, that there be not onely prochein aniyes in 
Uood, but in eflate alfo: and therefore as the next of bloud is 

^frocbein amy^ in refped of the expeClancie of a difcent (and yet 
It may be it ihall never defcend to him : for foius deus facit m* 
ride*9 MOM homo) fo they that have reverfions, or remsdnders expec- 
tant npon eilates in taile, life or lives, are prochein amyes in eftate, 
and are excepted out of this law, and yet it may be the land (hall 
never come in polleilion to them: and therefore if a pracipe he ij'E.^.thxm* 
brought againft a tenant for life, and he furrender to him in the P^rty 14. per kfe 
reveHion or remainder, hanging the writ, for maintenance, this is ^"2*5^ «9^-4* 
no champerty within this a£t, no more then it is when the tenant in- 3» *»•'•"•»• 
feoffeth his heire apparent: and fo it is if tenant in taile, [ 5^5 j 
hanging the writ, conveyeth the land to him in reverfion or 
remainder, this is no champerty for the caufe aforefaid within this 

aa. . 

For the word procbstn amy, proximus amicus, or amicus propinquus, L»tU. feil, iij, 
fee Littl. W. I. and "^^ 2. 8cc. W. 1. ca. 4S. 

W* 2. ca« 15. 



CAP. XIL 

rj E richiefe voet le toy que dtftrejfesj XpROM henceforth the Icrng wll, that 

que font a faire pur fa dett^ nt fuch diftrefies as are to be taken 

Joyent fails per hejiesdeicharues^tanque for his debts fhall not be made upon 

fme home pint auter trover^ folonqui beafts of the plough^ (b long as a man 

Ci9 pie ejl ordeine ailours per eftatute may find any other, upon the fame 

(\\9ve la pairuy l^c. Et ne vset pain that is elfewhere ordained by fta- 

que trope greve difire/Ji foit prife pur tute, &c« And he will not that over- 

Ja dettj ne trope loigne mefm (2). Et great diftrefies flialt be taken for his 

^ le dettour poet trover fujfifanty et debts, nor driven too far; and if the 

covinaUi furetie [z)'i}^fyi ^ ^'^ P^^ debtor can find able and convenient 

deint 3 N 2 futet^ 



S6S 
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Cap.: 



diins lejour al vifcount^ dediins U quel 
home puijfe purcbafer nnudie a fain 
gree aela demaunsijfiit la difires relejii 
endementiersy et que auiirment U Jra 
fait grevenunt punii. 



mit^d to the ibenfi> widiia -w^ 
man mav purcfaafe remedy to 4 
for the demand, die diftrefi fltt 
releafed in the mean time; an 
that odierwiie doth, Ihall begmv 
punifhed. 



(4 H. 7. f. t« .51 H. )• ftat 4. 51 H. 3* c 4* RQgift« 97* 1S5. Raft. pla. ia6.) 



MH.j.Vct.N. 
B. fo. 89. b. 
Regift. 97. b. 
Kaft. pi. X18. 
393« 450* 



F.N.B. 174- 
Regift. 97. 185. 

Marlbridge,c.i5. 

F.N.B. 174. 
Regift. 97. 



ACt of grace. 
VU.Mag.Cbart 
cap. 8) &c. 
Reg. 185, X 86, 
F.N.B. 174. b. 
36 £. 3. ca. 9. 



(i) Perjfattiie.] This is intended of the ftatote intitiiled,/« 
de diJhiSiMbus fcaccarih ediii an. 51^ ^* 3* which J)y minki 
in the ahridgement of ftatates^ tit. Diftre&s 10. fappofed to 
0909 21 E. I. which ihonldbe made 51 Hen.* 3. the words d 
aft (amongft other things) are, J^ nul borne de religion, ne 
fiit dijhrein per lis heftest queux gaingnent fa terrOf ne per lista 
pur la det le roy^ nepurle dett dauter borne y m par auter encbe/i 
les bailUes U roy, neper auters bonus tanque come un trove outer d 
mi outers cbateux JuMJantos, dont ils potent leaver le det, ou qutfu^ 
demandey ISc* Bat nerepf fuificient hath -been faid in the expo 
of the ftatnte of Marlebridge. 

(a) Et ne 'ooet que trope greve dtfires fiit pri/ey ne trope 
9ufiie.\ This is alfo proiddra for by the faid aft of 51 ] 
and infficient alfo hath hereof been faid in the expcmdo 
the faid ftatute of Marlebridge, cap. i c. and thefe afts were 
to take away the abufe of die- memes/ bailiifes, and odia 
niilers. 

(3) Et Ji le dettor poet trover fu^fant et covenahle fierth. 
This is an aft of grace, and upon this aft there lyeth a writ dii 
to the {herife, commanding him to receive furety according t 
aft, which if he refnfe, an attachment lyeth againfl him, or the 
offering faretie according to this aft, if it t^ refiifed, may ha 
aftion againft the fherife, &c. 



fs66] 



CAP. XIII. 



^ Tpur ceo que le roy ad grant (i ) 
^^ le ehnion des vifcounts aceux de$ 
counties^ voit le roy que ils ejlient tieh 
vifcounts^ que ne les charge my : et ne 
mittent nul imnifier en bailie pur 
lower J ne pur don*. Et que tiels nefe 
herbergent trope fivent en tm lieuy n^ 
fur lespoversy nefur les religious* 



A ND forafmuch as the kinc 
^^ granted the ele£lion of m 
to the commons of the fhirej 
king will, that they {hall chufe 
iberifFs that fball not charge t 
and that they (hall not put any 
in authority for rewards or bi 
and fuch as (hall not lodge too 
one. place, nor widi poor pedin 
m^ of religion. 



(j) Jd grant. \ This grant was made before at this parlia 
cap. 8. 

I[y .thif aft fiv^ things are to be obferved by die ibenle: 
that he be not chargeable to the county : 2. that he fhall { 



mj 



I 



Cap; i^. Ardcidi fiqier Chaxias;. 566 

ininiiler in office ttndcr Um lor lire» gift* or bribe: 5. tkit 
diey^fluiDlMyttDO often lo^ or bubooriaooeplKe: 4. tiiac ikef 
flum not lodge or bftibowflc aD vitk taofet^atafepooR: 5. nor 
with m^iooininL 

And ubett the manner of making of fhei&s be alaered, as 
hefore in the expofition of the e^hth ch^^er dock appeaie, yet 
the iaid articles are to be oUcnrcd bf him: fbr ther foCow the 
office of the iherife without icijpea of the maner of his 
maldng: and dierefbre if anf frenfe take anj hiie, gift, or 
bribe o£ May onderihenfe bayli£^ keqier of the gnole^ or other 
miniftef for his office or place, he mstj be indited* and ined» and 
impriibned. 

See other ftatutes againft fide of offices^icc. la Ra. 11 H.^^ »R.s.afLi# 
5.E.6. And in.like manner touching die reft of the articks pf». '<H-4.R«.^' 
hibitedV this chapter, fee the neat cLpier. .,. ]^^^^l' . 



CAP. XIV. 

7^ £ ricbufs Hmit U 119, qui let hai^^ V^ RO^M^heneefordi the king will» 

^^ Efeset Jis bumT du rff^neUs • that the boiiiwitks and hundreds' 

ituitrs grand fiigm§n ie Im Urre ne tsfAt^ kinp;^ norcf ticher great lords 

fiiifa leffis a tr9pe grand fumme a of the landy be notlct to ferm atpver.: 

firmeyperqmfkpnpkfnt greve^ ne great 'fums, vdier^by the people ace! 

charge per antrihution faire a tiels over^ch^u^^dd by nudung conthbutioa 

firmest to fuch fenns. 

This ad was made for aFCMding of extoitioa aodoppreffion ; for 
they that buy deare, mnft iell deare. For addition to this law it 4E. 3. ca. X5«» 
w^.ena^iedy that (herifes ihoiild not let their hundreds and wapen- 
takes but for the old rent, and not above* 

After by another ad neither fherife^ nor bailifes, or-hnndredors 14 ^* 3* ^: 9* 
in fee ihpald let any .hundreds, &c but for the -ancient ^mne, 
without any thing increafing. 

And by another (laifX.te it was provided, that he (honld not let his 4^4- <^*- 5« 
bailiwicke at all to any inan, and that it flionld be parcell of his 
oath. Vpon which ad feme doubt was conceived, whether if he 
let not his whole bailiwicke, it was within that law; and befides, 
there was no penalty' inflided by that ad ; therefore by another 23 H. 6. ca. 10. 
kw it is enaded, that no iherife ihall let to ferine in any manner his »o H. 7. 11. & 
county, nor any of his bailiwickes, hundreds, or wapentakes, upon "„/g^\^ ,^ 
piiine of forfeiture of xl. IL Vid.*Ma*g.chart. 

Ahd.thii#d,as to the king, is a bill of grace. cap. S, &c. 



CAP. XV. [567] 

V Nfummns {i) et aiiachments {i) TN fummons and attachments in 

'^^ enpka detern ( 3), defortnes con- * plea of landi* the fummons and at- 

^eigM la fummns §h /attachment le tachments from henceforth ihall con- 

Mirme de xv. jmts a t$Uf la meym (4), tain the term of fifteen days full at the 

fclonque 3 N 3 ^^^^ 
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Articttli fuper Chartas. 



Cap. 15. 



ftknqut la cwnmm Uy^fil mfilt en at" 
tacbmntt des ajjifis pnnder gntrefence 
U roy (5), eu devant lis ju/ticis del 
common bank^ ou des pUes devant juf-^ 
ttcesen eirej durant U eire^ 



leaft according to the common law, if 
it be not in attachment of affifes taken 
in the king's [Nrefence, or of pleas 
before juftices in ejre during the 

eyre. 



Set Marlbridge, cap. 11. Its ft6. 
15, 16,17.) 

F.N.B.i77.d.f 
1 1 afl*. p. 30. 
22 aff. p. 79. 
3oafl;26.&44* 

• X2E.4. "• 
Olali.ll.t.ca.7. 
Braa. li* 4« fo« 

955. He lt2. 

BiicfoL279.b. 

Fkt.li.6.ca.6. 



(Fits. Jour. 16, 17. 36. Bm. Attack. 3, 4. 6, 7, 8, 9» le. 13. 



The printed bookes leave out (ou devant Us juftices del t 
hank) wluch ought to be added. 

This ftatute was made in afHrmance of the common law, as by the 
ei^reife words of the itatute it appeareth, contrary taa fodden and 
mifconceived opinion in our * bcKokes : for Glanvile faith, Susmao-^ 
tubitur pef inServallusn atundecim dierum ad minus : and therewith 
agrecth Bradon and Bntton, Etfi afcunfiit re/ouablement/mmmoit, il 
doit aver /pace de xv. JQurs au m^yrns, de Jiiy gamer defin r^fpota. 
And Flcte faith, Hec etiam/ufflcit quod fummonitio fiat ad ftatim r^ 
fpendendum^fed decet quod quiiibet habet tempus xv. dierum ante Mem 
litis, et fi fummonitio minus Jfacium, pro illegilima debet reputari, nifi 
in caufis jpecialibus ; ut funt caufa mercatorum, et crucefignatoirum^ et 
bujufmodi qu^e inftantiam defidenxnt et celeritatem, l^c. And all thefe 
authors wrote before the making of our a6t : and the author of the 
Mirror that wrote of the ancient lawes of this realme, fpeakin^ of 
M'tfT. c. 1. \ 19* the time of fnmmons, faith, Et reafinable re/pit al meyns de xv. fours 
de purveire re/pons, et de parer en judgement. And the caufe where- 
fore theconunon law iet downe the certaine time of i^ dayes was, 
for that a dayes journey is accounted in law 20 miles, ratiouabilis dieta 
conftat ex viginti miliaribus : for dieta both in the common and 
civill law iignifieth a dayes journey, contiuet Ugalis dieta viginti 
miliaria. ' And therefore 1 5 dayes was accounted by the common 
law a reafonable time of furomons or attachment, within which 
time wherefoever the court of juilice fnre in England, the party 
fummoned or attached, whercicever he dwelt in England, afore the 
kings writ did tome, might per pradiStai dietas camputatas, by the 
faid account of dayes journies appeare in court, &c. 
-^ (l) Enfimtffiotts,'] In a writ of pone, to remove a replevin at the 

^^"'^•^•^'\fuit ofthc defendant, the writ faith, ir/ die pnefato querenti, quod fit 
ii'k,4.ii. coram jufticiariis noftris apud Weftm* tali die^ there ought to be a 
warning by 1 5 dayes, for that this (die querenti) is in nature of a 
iiiromons, and fo the writ of venire fac* for returning of a jury is in 
nature of a fummons: but this flatute extends not to a writ oi 
.erroor, nor to dayes of prefixion, as upon a forreine voucher in 
London, and the like. 

Thfo a^ fpeaketh of a fummons, and fo it is in a refummons. 

(2) Et attacbments.] And fo it is in a re-attachment. 

(3) Enpka de terreJ] Upon an originall writ in any reall a£Uon 
the tenant muil be fummoned by 15 dayes, as is aforefaid; but if 
the originaJl writ be returned tarde, i)itfimoneas ficut alias muft have 
;)ine returnes between the tefie and the returne: for albeit the 
Jummoneas .fic4it alias be in lieu of the fummons in the original!, yet 
•being a judicirfll precede in a reall aftion, there muft be nine re- 
turnes, &c. and the fummons thereupon ought to be made by 15 

. istj^^f. or more, before the returne. ' " 

f 568 ]| l^'^ ^^^"^ ^^ *5 P^^ ^ ^^^^ ^^ meynes.] Thefe i^ dayes or 

»*^-3i!$5-4^» indrc"miift.Jbc before the day of the returne of the writ, ^nd the 
22 E. V 7. '^^yr Qf^ik^^ rfciiirne muft be accounted none of them. 

" ^£/,6 2. (5) ^' 



Bra6t.rib.4.fn, 
235. b. t9H*7« 
ca. 1, the like 
account it made. 
Lib. intr. tit. 
Journica ac- 
coimtt, f» 382. 
li. 6.f. laftiit 
Spcncen cafe. • 
x8 £. 3. 42. 
3* E. 3. 
loumiea^cc^i^. 



I E. 5^ 2.'b.- 
Bra^ lib. 4& 
Ibl. 255; 
.1 £• 5. 2. b. 
Dycr8EI.2Ca. ' 



/ 
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Mr9^t that IS, in the kings bench, for there all pleas hi coram rege. l^Z.^^ ^ '** 

It was accorded in 7 E. 2. by Sir Gailliam Inge chiefe juftice of f j4iL^ioo.a. 

the kinn bench, and the jadices, that in writs of attaints apon an * ' 

aflife oinovil iUffetfim taken in the kings bench, there (hall be a 

certaine day given as in the aifife ; for example, the Monday, or 

the morrow, or in the laas or ^uimln* of Eafter: but it behoveth 

that the tenant hath gamiflinient by 1 5 dayes in the attaint, for this 

ftatate ofartiadiJmUr cbmrtas doth not give any le/Te terme, but only 

in an affife oi mvJ Sffeifin in die kings bench, common pleat, or in 

eirc ^ 

TUs branch, as to the kings bench, feemeth to be in affirmance Li.9.f.irS.b. 
of the conumm law; for in criminall caufes, which conceme the Seignior Zaa- 
nie of man, if a man be indited of treaibn or felony in the county ^'^^ ^^ 
where the kings bench doth fit, the vtnire/ac* for the returning of 
the jury need not have 1 5 dayes between the ttftt and the returne, 
nay the entry may be Uto immtdiaie *venit Me jurat a, ^c. But if 
die inditement be taken in*any other county, and removed into the 
kings bench, there ooght to be 15 dayes between the iejte of the 
^turtfac^ and the retarne. 

* Cfommiffioners of oire and terminer may in cafe of treafon, * HiL 2. H. 4. 
ftlony, mifprifion, trefpafle, &c. trie the prifoner the fame day they rot.f. Thomtt 
award the vimrefac^, as by divers preiidents ancient and late doe ^JJ'.*^'^'^'^'**" 
appeare; bat the commiffioners muH make a precept in parchment Lonae^poft * ^^ 
■nder their (eales for the returning of a jur}' immediately the fame feftum Mich. 
day, if they will, or any day after, and likewife juftices of gaole an. i. H. 8. 
delivery, or joiBces of peace may trie the prifoner the fame day, or J'^ Richard 
any day after, but need not make any particular precept: for the 7<^]5cceraTE 6* 
jaftices of gaole delivery, and juftices of the peace make a general] Thomas Boa- 
precept in parchment under their feales for tlie fommons of the ham, before 
leffions, and for retarne of juries, &c. and therefore any particular Portman chiefe 
precept is not reqaifite. i^"^? "^ 

There was a general! fommons made 40 dayes before the fitting tre^" ' 
of the jaftices in eire* ■ % pecem. 3 £. d, 

* We have the rather (pokdk {bmewhat hereof, becaufe there before Lyfter, 
is a report of the refolution of the judges, thAt commiflioners S[j*V°^ff"* - 
of oire and terminer, or jaftices of peace cannot trie a prifoner that Robert Bel'l 
pleads not guilty the fame day that he pleads, &c. But herein at treafon. * 
this day nQiotkAyjuri/ferith but ufuperiti alfo doe agree. 4Aagtift. 10 £l. 

JohnFelCon,&c. 
London, treafoo. Hill 36. El. DoA. I^opet in London, &c. treafon* ^ 4 H. 5. tiL en^ueft 55* 

Piifch' 9 H. 8. Kdwey. HolL Chronic. 8 H. 8. lol. 843. ai £. 4. tit. coion. 44. 



CAP, XVL 

QO It fait di- ceux qui font faux re- TP H A T fhall be done with them 

^ iarkts dis iriefis al maundenunt U ^ that make fiilfe returns f whereby 

f»f, per quoy droiture eft delay^ auxy right is deferred) as it is ordained ia 

hm ctdtine eft en Ufecond eftatute dc the fecond ftatutc of Wcftminfter, 

Wejiminjiir we la peine. with like pain. 

(13 Ed. I. ftat.i. c;39.) 

This isan aA of confirmadon, whereby the ftatnte of W« 2. cap. 
19. tonching falfe retarnes, is confirmed. 

3N4 c^?• 
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Cap. 17. 



CAP. XVII. 



17 Tpur ceo qui muHs mlsfeafors font 

en la terre finis que nejolent^ et 

robberiesj arfionsj e homicides fait s Jans 

number^ et la peace meynes bten garde^ 

pur ceo que kflatute^ aue le royfiflfaire 

nadgaires faffes a frinchefterj nad pas 

ifte tenus: voii le roy que eel ejlatute 

Joit de novel env9y en chefcun counties et 

foit lie et public 4 foits per an {l)y 

auxybien come les deux graund charters 

(2), et firmement gardes en chefcun 

poirttyfur les paines que la cyens font 

affejjes. Et a eel ejlatute garder et 

matnteineTyfoient charges les trots chi* 

valiers (3), que font afjignes per mye 

les counties pur redrefjer les chofesfaits 

encounter les grand charters^ et ae ceo 

eyent garrantie* 



A ND forafmiich as thwrc be marc 
'^^ malefitftors in the realm, thati 
had wont to be, and thajt robberiesf, 
bumi ngs, and man*flaughters af e com- 
mitted out of meafure, and the peace 
little obferved, by reafon^that the fta- 
tute which the king not long paft 
caufed to be made at Wincheller il 
not obferved; the lung will, that dm 
fame ftatute be fent again into evcfy 
county, to be read and publilked fomi, 
times in the year, and kept in every 
point asftrainy as the twogrea( diar«» 
ters, upon die pains therein limited. 
And for the obferving and maintenance 
of this ftatute, the three knights that 
be aiiigned in the (hires for to redrelii 
things done againft die (aid great 
charters, (hall h^ charged, and fliall 
have their warrant therefore. 



V!d.Flct.lib.u 
cap. 04. this Aa- 
tute of Wincbef- 
ter recited. 

Vid.rt.7.f.6,7. 

cafes fttf ceft, 

fiatutCi 

3 £• 3* coroo. 

293. 

aS E. 3* ca. ti« 

27£lix.ca. 13. 

Dyera3.El.370. 
Brit. f. 20. 32. b. 
^ 263. x6o. 

El^it* 



(13 Ed. X. ftat.2. c. I.) 

The efFe6l of the flatute of Winchefter made at a parliaaeathokleit 
hi 13 £• f. is this, that fFom thenceforth every coimtry (hobld 
be fo well kept, that immediately upon fuch robberies and iekmies 
committed, frefh fuit (hould be matie, &c. 

The letter of this ftatute is generaU; and firft, coRceming the 
place: if a man be robbed in his houfe, it is not within the meming 
of this ilatHte. Secondly, the time: if a man traveU xa th\e lught, 
and be robbed, he (hail not takif the bentfit of this wSt, as yoa nwy 
reade at large, lib. 7. ubifupra. 

See the fta totes of 28 £. a. and 27 £liz. which have in fome jpointtt 
altered, in fome explained and added divers articles to tins ftatute 
of Wincheftcr. 

Britton maketh mention of the fiatote of Winchefter in thefe 
wOT^^fJhlottque n^re ordinance de mus fiatutes de Winchefter, and of 
the ftatute of W. 2. an. 1 3 £. 1. So as he wrote not his book in 
5 £• i.as Prifot fuppofed: neither died he in 3 £. i. 49110 Dem. 
1272. as Bale, fol. 1 1 1. hath miftaken ; bat certainly he wc9bc his 
booke after 13 £. i. 

And it app«:areth by Fleta, ubijifpre^ that the tunc 0vca to the 
country by the ftatute of Winchefter is not wtthin i|0 oaves, ^ ike 
booke of' ftatutes. lately printed miftakes it, \m infra dhiiuf etlmi, 
and fo is the printed Iv>c4se of ftacotes by Berthelet; and therefore 
it would be refonned accordingly. True it is, that the ftatute of 
• :. ajE. 



( 



Cap. 17. Articiili ftiper Chartas. +5^9 

38 E. 3. *)lh exprefly fct downc 40 daycs ; Iwt yet the words of a« E. 3. ca. it. 
die ftatute of Wincbefter muft remaxne as they were. 

For adioits brought upon the ftatote of Winchefter, fee Hil. 4 Lib. intr* Raft, 
H. 8* rot 515. Pafch. 4H. 8, rot. 510. Mich. $ H. 8. rot. i. 5«o. 
Pafch. 12 A; It Hen. 8. rot. 4 EI12. rot. 508. &c. which were l^b.7.fo.6. 
before the ftatate of 27 E&. "*** ^"P"- 

Se< Trin. 28 Eliz. rot. 7c. Afhpoles cafe, and Trin, 29 £1^ rot Lib. intr* Co. 
1 0*7. Mflboms cafe. ^*>»- 348. 

WMch precedents. I have addded, becanfe they ferve bodi for Lib. 7. fol. 6. 
expofidoB of -die iaid (tomtes, and for dirc6tion to the party grieved wW ft>P». 
Co attaine to the benefit of the fame. 

If 4iiy deftre to fee fome precedent neerer die making-of the 

Satute OT Wincbefter, let diem fee the record of that notable cafe 

csf ElHce Caller in 2 £• 3. and diey (ball percrive, that aAioni HiU.ftE. %. 

^ gr o tt t ij gd upon this ftatote were not fnbjea to fach captions and fb. 6. ifc 7* 

^t^oqft exceptions, as now they be. There the cafe was, that 

JBUice Odler was robbed in the hundred of H. in the confines o£ 

t^wo conndies, ipc. and brought his addon upon this ftatute, and»haa 

J "tttfge«e nt, and fued execution to die fiierife of Staftbrd, who re- 

-turned, that he had levied x. marks of the men of the bilhop of [ 57^ J 

^^oventry and Litchfield of the hundred of H. the biftiop came and 

^aicl, that the hundred of H. was of the right of his church of Sunt 

CZ^adde of I<itchfield, and (hewed forth to the court the charter of 

^ing Richard the firft, by the which he granted to £. then bifliop 

«>f Coventry and Lichfield, and to his men, that they ihould fa^ 

<^uit of murder and larceny, that is, to be quit and difcharged of 

^^"Vtry dung that ly^ in charge of his men, by reafon of murder 

^3r felony; as of amerciaments and of preientments of murder and 

felony. But the authoritv of the booke is, that the bifhops n^en 

^)Uj^lit not to be difcharged, and Shard that giveth the rule, givedi 

^io two reafons thereon 

Firlt» th^t the charter of Rich, i • could not difcharge this a^ipn, 
~^r that at the time of that charter an action againft the inhabitants, 
Iby reafon of robbery, &c. was not granted, but it was granted long 
stner, that is to fay, iu ommo i 3 E. i . and we doe not emend,, that by 
:«eaibnofthecharter, being more ancient then the ftatute of Win- 
«hefler, yoa mav barre er cufcharge the execution. 

Secondly, albeit the long by his charter may grant, that a man 
jnay be aequited agunft Mm and his fucceflbrs, yet thereby the . 
siBioa or right of tia party cannot be taken away. 

The bnrgefi^sbf the towneofTewkfbury in the county of Gk)cefter YiH.6.ro.47,^ 
brought an a^ion of deb t -up on the ftatute of 8 H. 6. which liadirie- S H.t. ca. 27. 
Ssrence to this ftatute of Winchefter, if ratisfa£tion be not made for 
i^^ robbery therein mentioned within i $ dayes after proclamadon, 
and the adion is given againft the comminaj^es of the fbreft of Deane, 
which are adjacent to the river of Severn, and of the hundreds of 
Bledftow and Weftbury, and the writ was, Fnecipe communUoii fo^ 
Tift4t de Deamttit bundredis deB.l^ fV, and exception was taken to 
the writ, for that the writ oi^ht to have been, Pracipt communitaii 
Jbrefta de Diom, et bwidrtdorum de £. ft W, according to the words, 
of the ftatute of 8 H. 6. as one entire comminalty ; and yet the writ 
was awarded good, for that it was the fame in efe£i, though it Had 
been the better, if it had accorded with the words of the ftatute. 

It is laid, that one that took upon him the jjrofeftiqn of the law^ 
made a modod, that alTthe fuperfluoiis cafes of the law reported in 
our bookes might be rejeded, and left out of the next imprefiion. 



570 Articuli fuper Chartas. Cap. iS. 

and principally thofe that Fitzherhert had not vouchfaftd to abridge, 
fiat indeed the motion was faperfluoas and finoakie, and therefore 
vaniihed ; fot there is no cafe reported in our bookes, bat is worthy 
of obfervauon ; for thereof vcat ufe may be made at one time 
or other, if it be well nnderSood and remembred» and we (bould 
have been right forry, if thefe two excellent cafes, amongd many 
others^ had been reje^ed. 

( 1 ) Et^t fyt et fMi \fiitspmr ann*.] This is evident. 

(2) Auxyhien come Us dtnx grand charters.] Here it is to be ob- 
fervedy that MagMa CbartOt and Cbarta deforefta are called. Us deux 
grand cbdrters* 

fiy.the firft chapter of the aAs of this parliament it is provided* 
that thefe two charters dial be read foore times every yeare before 
the people in full countie, that is to fay, in the next county after the. 
feaft of Saint Michael, and after the feaft of the nativity of our 
Saviour, after Eafter, and after the nativity of Saint John Bapti^ 
and fo oft, and at thofe times, ought the ilatute of Winchefter to 
^ ipad and publifhed. 

(3) Soit charge Us trots chivaliers.} Thefe three knights are aa« 
thonfed before cap. i . ' 
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CAP. XVIII. 



JPN drwt des wq/tes et defiruSfions 
fait 5 en gar as per efcheators et 
fuhejcheators (i) de meafons^ bohy 
parkesy viuers (2) j et de touts aiders 
chofes, que efchient en Us maynes U 
roy (3) : voit U roy^ que celuy que aver^ 
h danf re/cere^ eit briefe de wajl (4) 
en k chancery vers Ufcheator de fin 
fait^ ou fubefcheator de fin fait^fil eyt 
de quoy rejponder^ etfil nad de quoy^ ci 
refpond' fin fiveraigne {5) per autiel 
petncy quant as damages^ come* dar^ 
reine ord^ine eft per ejlatute (6) fitr 
eeux queftnt waft en gardes. 



p^OR redrefs of waftes, and de* 
ftru<9ions done by efcheators or 
fubefcheators in the lands of wards, 
as of houfes, woods, parks, warrens, 
and of all other things that fall into 
the king's hands ; the king will, that 
he which hath fuftained danuge, fhall 
have a writ of wa(^e out of the chan-p 
eery againft the efcheator for his ad, 
or the fubefcheator for his a£t Tif he 
have whereof to anfwer) and if be 
have not, his mafter fliall anfwer hj 
like pain concerning die damages, 
as is oidained by the ftatute for them 
that do wafte in wardfhips. 



(6Ed. z.ftat.1. c. s« i4£<i*3.ftat.i. c. 1^. ^6Ed.3.c.x3. Regift.72. Raft. 693. ii Car. a. 
c. a4.) ^ 



36 £• 3. ca. 13. 
ic Magna Chart, 
cap, 5. • 



• Reglft. 301. 
eap. Efcheatrie, 
Mirr. ca. x. § 5, 



Where feme have thought that the efcheator and underefcheator 
are not within the ftatute of Magna Charta ; and therefore In 'this 
point the title of confirmatio cbartarum is not apt as to^ this 
chapter, let them reade the ilatute of 36 £. 3. and they will be. 
iktisified. 

- (i) Perefibeators etfahefibeatorsJ] Of their •names, and whence 
they are derived, of their antiquity and office, of their number 
Scacc! in igicient time, and what alteration hath been by a&s of par- 
liament 
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ikuDOit- of later times, jaa maj icade In Uie firft jMMt of the In- 
iitutes, 

(2) P4u4fi,yiuerfJ] Here vivcn* vivaria, are taken for £Qi- 
poods and warrens* as heretofore we have obferved. 

{3) £t it touts atatrt cbo/cs, qut tf'cbiemt tm U tmajfmis It rcyJ] 
* That is, of all other things which caioally hUl, or efcheat, or come 
into the kioj^s hands. 

^4^ Eft brirftdi wajif.] ^ For the adion of waft againft the 
efcheator, fee the Regifter, F.N.B. Sec. 

(5) Rg^iuT fin fiveraigncJ] Rt/ppmUat fuperim', that is* the 
.eicheator ihall anfwer for the depot/ efcheator* or onder- 

efeheator. 

(6) Per ifiatwie.] That is, hy the ftatate of Glocefter* omm 
6 £. I. cap. 5. and W. 2. amju 13 E. i. cap. 21. 

And it is to be obferved (that we may note, it once for all that 
in this and other ancient ads of parliament that huve reUdon or 
reference to any former* there is not any mendon made of the yeare 
or chapter of the former ftatute* bnt the generall reference was 
then thought the fnreft* and the more pariianrntary way* 
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firit.foL33y34, 
FSet.lib.i.ca.6. 
Rot. Pari. 
iS£.i.foL7.& 
2 1 £. I. roc. I. 
z8 £. 1. cap. zS. 
20 E. I. de 
cUbcaL 14E.3. 
cap. S. I H. S. 
C.S.F.N.B.ICO. 
Scamf. pr. 8i. 
I .part of the la- 
fticutes, (ed. 4. 
•Seetbefirft 
partof cfaelafti- 
totet*obirupn. 
^ Rrgift. 7». 
F.N.B. 59. b. 
Vet.N.B.fo.36. 
Scamf. prcr. 8i. 
14 £- 3- ca. 13. 
36 £• 3. ca. 13. 
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p\E mblefi la 9u Ufehtator^ 9u le 
^^ vifcQunt feiJUnt en la maym le 
mj (l)auters terres^ la ouilnadrfa" 

^m difetfier: gtfms quant trovieflla 
•M reafon^ let tjfues du msfm imps 
M eftre ceo en arete retenusj et nemy 
rendusj ptant le roy ad la majne oufte: 
wit le roy que defirmesy la w terres 

^M iffintfeijies^ et puis la mayne eufte 
pur ceo que il nad reafon de fificr^ ne 
ceo tener^ foient les iffias pleinment 
rencbis a celvy a que la terre .demur ty 
etMvera le damage refcetve. 



pROM henceforth, where the 
* efcheator or the flierifF fliall feife 
other mens lands into the king's hands 
(where there is no caufe di feifer) 
and after, when it is found no caufe, 
the pr(^ taken in the mean time 
have been ftQl retained, and not re- 
ftored, when the king hath removed 
his hand ; the king wUi, that if here^ 
after any lands be fo feifed, and after 
it be removed out of his hands by 
reafon that be hath no caufe to fjifc 
nor to bold it, the iiTues (hall be fully 
reftored |to him to whom the land 
ought to remain, and which hath iUf^ 
tained the damage. 



▼idc W« u cap. ft4« (RegUL 314. Raft. 604.) 

€ee die ftatute of 29 £. i. de efcbaftoribus, commdnly called the 
fiatute of Lincoln, made the yeare after this law ; an4 (ipon thefe 
two ftatntes ten points ale to be obferved ; 

I. That by the common law, although the feifure was not law- 
fully yetibr tire mcfnc profits upon the livery, or oufler le nut^ntt the 
farty grieted was not reftored to the mefne pn>fits, which mifchiefe 
]| remedied by thefe two fUtutes. 

z. Iflues are intended rents and thines leviable by the efcheator, 24 ^- 3- 2^> ^9* 
irhich may be reftored^ though the efcheator hath accounted for 59* i^* 3 ^• 

them, 
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them, tnd not paid; bat die moiqr, bring once in die Idiigs cof- 
fers, ihall not m reftored. 

3. Thit though both thefe ftatntes fjpeake onel^ of an MsfAr U 
majne, yet being both beneficiall lawes for reftitntton to be made 
to the party grieved, by equity diey extend to Uveries.* 

4. Where the words feem to extend onelv to feifures before 
office, and after by the office that is found the kine is not indded> 
yet by conftru6lion the fame extend onely to feunres after office 
found. See hereafter verSe Sei/ent, 

H2. 3. 33- 5. Thefe ilatutes extend by equity to emfter U mapn, and mrnvtas 

wiwr \ H '«. ^f^f""^ opon peddons, and monfirans de droits, not only xn cafes con* 
,.|| ceming wardlhip, but freehold and inheritance. 

6. Thefe flatutes extend alfo by like equity to wfiw U muKpits 
upon traverfes, although traverfes were not in ufe at the time of 
the making of thefe ftatntes. 
atH.6. fo<9. b. 7. By the faid ftatute of 29 E. t. if any loipner offiee or record 
^t^'J'i}'^^^' ^ found after livery, or oufter le mayiu^ that maintainedi die tide, 
4H 4 cfDyw ^y reafon whereof the king is feifed, the king upon that re- 
8 El. ^V, ^l cord (hall not refeife maintenantt but thereupon foe out a /cite 
2iE.3. i.aiaflC facinstl^c. 

15. 12 R. 2. li- 8. But if an ^ office be found, which doth endde the king to the 
very ^. 4oafl; \^j^^ \^y ^ |j(|g gxQvmt to him fince the livery, or oufier It majfme^ 
2i*i^.ic?4o*afl: ^^^'^^f of thefe ftatutes reftraine the king, but that he may refeife 
36. 9'E. 4* without z/cire facias. 

51, 52. ^ 9. * There is a diverfity, when the party hath a livery or mi/ifr 

• 18 B. 3. IWer. ig fnttftu upon an infufficient office, or by erroneous procefle, there 
Vud^die. dioogh the party hath right, yet die king fhall refei^ wxthoaty^r» 
44 E. 3. 12* /^ • foi* ^ livery imf-fued is as it had been never fned, and du 
Stamf. pr. fol. ftatute of 29 £. i . is to be underftood of a liv*er^ or oi^hr U MMgm 
II. ft ^ St. dvdy and lawfully fucd for that which is infuffieient is nodang 11 
Bn^ rcieiC 1 3. ja,^ . but. when the party fueth oat hb livery or csfinr U wut^ d 
^ ' ^' ^^* and according to: law, where in truth he hath no right* b«t 

king, if he YioA. been apprifed of his dde appearing of record; n( 
livery or ^idUr Umayne ought to have been granted, yet theie a] 
that record the kine cannot refeife without Vifciri/Aciasm 
C 573 j 10. Some have holden^ that at the connnon law he that was ii 

pofleffion of the land, &c. by judgement, as in cafe of an ojfter i 
mayjUi Uvery, or asnoveas manum, that no refeifufre could' be madi 
for the king without si/cire facias, and therein to avoid the fbraan 
record by matter of as high nature: for the generall rules of la^ 
> be^ NiSii tarn cttwemiems eft naturali iequitati, unamquodfui diJfihfB^ 
io iigamsMi, fus ligmtum tfi : etjudsciafunt tanquam juris diSa^ €ifri^^ 
*veritatt aicipiuntur, 
5 E. 6. tit. Of- (i) Seifient en la mi^ne le royi] This feifure is iniended aftei^ 
fice. Br.55.Lib. office: for before office lands or tenements cannot be feifed ii 
% fol. 169. Paris ^^ kimrs hands, and fo is the common experience at this dn; 
Scoughton cafe. ^^^^^^ ^^^^ ^^ ^ ^ ^^^^ ^^ 

That we pafTe over nothing thafe the ftatute of ipE* i. _ 
us occafion to remember which is worthy of obfcrvation : it i^ 
faid, that the ftatute was commanded to be obferved di 
wtmrabiUs fatris Walters de LangtM,- Coventr* et Liek/SM efi/jt^^^' 
tunc ejufdem regis thefaurarii, et Jchannis de lamgtom^cmsieiUmii^ wkc 
then had the dealing with wards, &c. wc will fpcak fomewhtt oi 
. both thefe great officers. • " 

o Thi^ 
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This Walter^ Lfln|[tim, a gentlemMi of an tncient and falre 
jkfagndtd family, was >iiiad« lord treaTarer of England in. the 23 
ji^are of .king £dward -the firft; lie was a gcave and a wife man* 
and was much fiivoored by the hingi-and in great authority under 
{dm^tlieiiather, for jijiat he with great difcretion and moderation 
^ wife^4iifiirade prince Edward (who after was king by the 
aame of Edward the fecond) from fuoh diihonourable and dilute 
coorftt a^ be took, and was the principall motive that Pierce 6a- 
Teftoay.tbe wicked corrupter of the princes yonth, was baniihed 
the lodme. The prince in vequitall hereof, on » time amongft 
other injuries ttxvt ^ treafarer fbnle and difgracefull woras, 
whereof the noble king underlbnding, deemed the ofience done 
unto himfelfe ; for fo I find it of record in the fame kings time, 
which rccocd fpeake^ in tbefe termes : £t hoc exprejfe nuper ap^ Coram rege 
farmU turn idem rex jilium Jkmn primogenitum, et charijpmum princi- J?'f|*' ^^ ^* '* 
pern fFalU^r, pm to fuoJ quadam fuerhagrqffa tt acerha cutdam minifirtk ^ ' ^* 
fi» dixerat^ ab hoj^itio fuo fert per dimd^ an^ ttmovit, nee ipfum fiUum 
faum in ctm/peSu fuo venire permijitt quoufque diSio minifiro de prted* 
tranfgrejpim fatisfecerat : quial^fiaU honor et reverentia qui miniftris 
dtmini regis ratione officii Jiunt^ ipfo regi attribmmtur : Jic dedecus et 
eoniemptus nutuftris ipfius domini regis fa^ eidem domino regi infe^ 
rmitftr. But we are forry to remember, that the favour of a king, 
and the height of profperity, which rightly ufcd are the bleiiings 
of GbJU mould make him prefume to de&e his hands with cor*' 
rapt iMsd fi»rdid bribe^, and to beguile himfelfe to thinke that no 
man fliouid dare to bring him in qiieftion. True it is, that he was 

K^^dally convicted in the firfi yeare of king Edward the fecond, • 
i^ wa9 before fbure of the principall judges of the realme and 
in effed upon his owne coofeflion^ 

An theie briberies you may reade in a bundle of the records 
remaining in the treafury, intitled Placita apud JVin/or coram Ro" 
ierta de Sratazon, Will* de Bereferd, Rogero de Heigham, et Will* 
Inge jufiicisuriis, ^c* affignatis in cro* SanSi Andr^e apojloli, anno 
Hgm regis E. Jllii regis E.primo^ rot. 3. 8. 14* Wr. Ser-viU eft ex • 
pilationis erimen^Jola innocentia libera. Hiftories may fafely be be- 
]eeved> when there is a record to warrant them. 

John Langton named alfo in the ad of 29 E. i. was then bi(bop 
of Chichefter, and lord chancellour of England, he was of a great 
ipirit, and feared not the face of great men in that dangerous time 
to doe that which he ought : for whereas Thomas the noble earle 
of Lancafter had lawfully married Alice onely daughter and 
beire of Henry Lacie earle of Lincoln, fon and heire of William 
de Longa Spatha earle of Salifbur^ ; and John earle Warren and 
of Surrey had to wife the kings niece, that is, Joan daughter of * 
Henry earie of Barre, and of Elinor his wife daughter of king 
Edward the firft, yet the faide earle Warren by great force and [ 574 ] 
ftrong hand (nt dicebatur djjenfu regio) caufed the faid Alice coun- 
' lefle of Lancafter to be fetched from the earle of Lancafters houfe 
in Canford in Dorfetibire, and in great pomp and bravery (in 
defpight of the earle of Lancafter) to be brought t6 him to his 
came of Ryegate in Surrey, where they lived in open advoutry. 
This worthy bilhop looking neither above him nor about him, but J^* ^^^^^ 
according to bis office and duty called the faid earle Warren in cwam »ge"' 
queftion for the faid fhamefall and open adultery, and by eccle« 
mfticall cenfures excommunicated him for the fame, as he well 

dcferved : 
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deferved: in rerenge whereof the earle» adding a hew ofience to 
the old, came with manx of his foUowers weaponed for the tmr* 
pofc towards the biQiop, to lay violent ^nds on him : hut the M* 
ihop hirofclfe being a man of great coonige, and being well at. 
tended with gentlemen and other his honihokl fenrants, under- 
fianding thereof, they addrefled themfelves, and having put them- 
felvcs in good order, iflued ont, and encomitred with tCe earlc and 
his men, and not onely manfully defended themfelves againft tha^ 
barbarous attempt, but valiantly overcame the earle and his fcl- 
lowers, and took them into their poOeffion, and laid the cade and 
his gallants faft in prifon by the bifhops commandement. 

Armaque in armaiu funun jura fimmi. 

Bat, fearing that one of Virgils verfes fliouU be applied to us, 

V:rg.5f/Eneid. ^f^ jam age^ carpe vianhfufief turn perfici muttuSt 

We will rctiirne to our ftatute. 



CAP. XX. 



r\RDEIGNE eft que nul offeure 1 
^ (T jtngleierre m aihrs de la feig* 
niorie le roy^ he ouere^ ne face de ti en 
avant nulynanner de vejfel^ ne joudxy 
ne auter chrfe dare ne aargent^ out ne 
foit de hne et veray aUay^ eeftajfavoir^ 
ore de certaine ioucbe (i), ei argent 
del allay del ejierling ['i)^ou de nulior 
allayy fohnque le volunt de celuy^ a que ^ 
tes ouerersfonU Et que nulouer pejor 
argent que money (3). Et que nul 
maner de veffel dargent ne depart hors 
des maines desoueroursy tanquel el foit 
affay per les gardeins de la nAfter^ 
(4) et auxy que el foit figr^ dun tefte 
dun leopard (5). Et que nul ne ouere 
pmr ore que de toucbe de Paris (6). 
Et que les gardeins du ndfterie alleni 
de Jhope en Jbope enter les orfeours^ af 
faiants que lore Joit'tiel come la toucbe 
avantdit, Etjils trovont ul ^or que 
la toticbej aue (our foit forfeit al roy. 
Et que nut ne face auneux^ croixj ne 
firmaux ( 7 ). Et nul ne rnetf pire en 
orcj ft il ne foit naturel (8). Et que 
tat Hours des aimans et desfeales^ r end- 
ant a cbefcun fon poy% dargent et dore 
auxy avant come tls le purront fcaver 
fur hurjoialtie. Et les joyaux dore^ 

^ue 



T is ordained, diat no goMfinitll 
of England, nor none odierwhere 
within the lung's domimbfl, fliall 
ftom henceforth make, or cau& to be 
made, any mahner of veflel, jewel, or 
any other thing of eold or filver, ex- 
cept it be of good and true allav, 
that is to fay, gold of a certsmi toudh, 
and filver of the fterling allay, or of 
better, at the pleafure of htm to whom 
the work helongeth; and that none 
work worfe fil t^er than money. And 
that no manner of veflcl of filver 
depart out of the hands of the work- 
ers, until it be efiayed by the wardeha 
of die craft; and further, that it be 
marked with the leopard's head^ and 
that they work no worfe gold than 
of the touch of Paris. , And that tlie 
wardens of the craft (hall ga 6xnii 
ihop to (hop among the goldfiniths, 
to eflay if their gold be of the £une 
toudh that is fpoken of before; and 
if they iinde any other than of the 
touch aforefaid, the gold fhall be for- 
feit to the king. And that none 
fhall make rings, crofles, nor locks» 
and that none fhall fet any ftone in 
gold, except it be natural. And that 

gravers 



Gsip.20« 



Articuli fuper Chartas. 



fUi Us §nt ifiUrmainis de veilouere^ 
qme its feu diliveront a plus tofi que 
ilspurroHt. Etjib* achaient defir en 
avaunt de mefnu celP oueraigej que Us 
lacbatent piir deferej et nemypur r/- 
vender, Et touts les bones vUles 
Dengliterre^ la ou ily.ad orfeutes^ que 
Us facent per me/me lefiatute^ come 
eeux di Londres font* Et que un 
veigne de chefcun viUe pur touts^ a 
LondreSj de quer* lour certaine touche. 
EtfiuW orfeurefoit attaint que outer* 
wunt le face que defuis neji orMne^ 
foit punie per prijon^ et per ranfome a 
la volunt te rey. Et en touts les chofes 
defuis dits^ et chefcun de els voit le roy^ 
e$ tenend* Uetfon councelj et touts ceux 
que a cejl ordeinment fuerent^ que le 
droit et la feigniorie de la corone faves 
biyfoient per toutSj (^c* (9) 



*S7S 

Svers or cutters of ftones and of 
s fhall give to each their weight 
of filver ana gold (as near as &y 
can) upon their fidelity; and the 
jewels of bafe gold which they have 
in their hands, they {hall utter as £dl 
as they can; and from henceforth, if 
dtev buy any of the &nie work, they 
(hall bu]^ it to work upon, and not to 
fell again; and that all the good 
towns of England, where any gold- 
fmiths be dwellings (hall be ordered 
accordine to this eftatute as they of 
London be; and that one (ball come 
from every good town for aJl Afr-re-* 
iidue that be dwelling in the (ame, 
unto London, for to be afcertained 
of their touch. And if any gold- 
fmith be attainted hereafter, becaufe 
that he hath done otherwife than be« 
fore is ordained, he (hall be puniflied 
l>y imprifonment, and by ranfom at 
the king's pleafure. And notwith- 
ftanding all thefe things before-^men- 
tioned, or any point of them, bodi 
the king and his council, and all they 
that were prefent at the making of 
this ordinance, will and intend that 
the right and prerogative of his 
crown (hall be ikved to hin in all 
things. 



(Altered by S & 9 W. 3. c 8. f. 9. and 6 Q. i. c. xi. f. 41. 
% H. 6. c. 14. 17 B. 4. c. X. 4 H. 7. c. 2. iS £1. c 25.) 



ax J9c. I. c. a3. 37 £• 3. c« 7« 



( 1 ) Ore de certeine toucbeJ] The pound of gold and filver con- See heretftnr m 
taineth 12 ounces: la grabes of fine gold make a caret, 24 ca- thii chapter. 
rets of fine gold make an ounce, 1 2 ounces make a pound of fiae 

gold of the touch of Paris; but by the fiatute of 18 Eliz. 22 careu »S Ells, cap. 15. 
fine make an ounce. 

(2) Et argent del allay de eflerling.'] In our law it is called /rr- 37 E. 3. cap, 7. 
Umgum. ^ For the name of eilerling or Herling taoney there be di- 
vers opinions. 

Our hifiorians thinke it is fo called, ab ejfipefturnl^ avicuU, qtu^ Polid. Vlrg. M. ' 
in altera parte nummi imtreffa /mt, nam ftumus anglicl fterling <//- 394» *«. 
citwr, &c. vel quod numtms in altera parte baheret notamjlell^, quam 
J/igli ^r njocant* 

And with the conceit of the fierling aereeth • Liawood the ci- 



viltan in hisglofle dj^n the prbvinciairconfiitutions. 
The Scots thinke it (hoald uke his name of a towi 
called Striveling, alias Sterling, 



towne in Scotland, 
But 



• Tit.de tefta- 
mentis cap. 
Item quia wttho 
ceotam folid. 
Matter Skene. 
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TbcMflK. Bat die •iterliBgOFfleilingpcnv«)oket]i^iitme(tf Ihetw 

^a^.^u^ men, bmog £ilerlkigi,that IkhH omned it« aadgave it tkeaUay a» 

Su^foMT? K theflorenceof gold k called of the Flotctttinet, andthe portagues 

«>B.f/vft: of the Portugal, &c* 

M4g.Chart.%67. And the efterling pennv was firft cmned by the Eftexfines in 

The iimt. the reigne of Henry the lecond ; and now itioncly of that allay is 

Dle^ 7£L coanted the lawfull money of Ehgland. 

Thewluc ^^ P^^^ ^^ A^^ ™^^ ^ donee, and twelve onnees made a 

{Mmnd of fine filver, and detren oooees of. fine fitver, and one 

ocmce of allay maketh a pound weight of fterfing filver tstended by 

thisaa. 
By the fiatate of 18 filiz. plate of filver ot^ht tt> be of tbe fines 

of xi. oances two pehy wdehc» 
^fl. 5» fttt. «. Allay is the mixture of a bafer metall then filver or gdd> caOed 
^^*** b *" ^^^ ^*o®J^®® ^^® ®®*3ll. 

1 7. M fopn ^^ ^ ^^^ ^^y ^ P^^ '^^ .^ money then is limited to them 
'.by the indenture between the kinff and tnem» or make it of lefie 

weight, it is treafon> and herewim agreeth Britton, treating of 
Brit f^. 10. b. treaibny where he faith, Juxj^ Uftfirs de mofirt money cjMmtirfeity ou 
Flct U. 1. c e*. ^Ij^j ^ ^jj^y ^j ^ noftre money que mifter ne ferra filonque It forme 

et nf^e de no/hre reabne^ and hereunto accordedi Fleta. 
Whit kiii4 of The ancient currant filver was the penny: ibr fi> I find in the 
^"^ Regifterin an a6bitm of account againU a receiver, the plaintife 

FS.B.Sft.^Stat. ^^Ppofed the defendant to be recettor denariortm : and when a man 
4e^iE. i.dt ' wageth hiB law in an adion ot debt, the entry is, quoinon debet 
Md^oMofar.rib. frifato fuertmii /^ Uhras nee aliquem denarium inde. And at the 
i«t(*t. making of this ftatute in 28 £. i. the peny was the currant money 

of England : it is called in Latine denarius^ and very aptly to be 

Denarivi onde. derived u numero denarso, as it b taken by us ; quilihet enim denarius 

r 57^ J ergetui malebat 10. denarios oris: denarii diSi^ quia denos ^ere *vam 

kSant; quiliBet denarius puri auri *valebat 10. denarios furi argentic 
Penny in Englifh cometh of the Saxon word penn^. 
Jtee. thirf'. an. In 13 H. 3. there was found by a plowman in tillmg the earth 
1 3 ^* 3- money in vefiels fo ancient, as it was not knowne ; the record 

fiiithy De veteri moneta ignofa in doliis arando reperta, ^c. 
^ ^"^ ^ The richeft king of England of treafurc, that I have read of, 
3 H« 9* ^jy^s kine Henry SkC feventh, who left at his death in ready 

mony fif^ and three hundred thoufand pounds, mofl of it info* 

raiiie c<ntte. 
37 1. 3. cap. 7. (3) £t &ne Mul onre, fnor argent que sroaiV.] The fenfe hereof is^ 
% H. 5. ca. 4. ^t none ihall gild worfe filver then of the fines of fterling ; fot 
**** il* "* ^ foch ottjht the mony to be, and all filver vefiell ou|rht to be of the 
"^* ^ allay of^good fterling: for the plate of England is both fbt the 

honour, and riches of the realme. 

(4) Taetfte il fiit effaie per hs gardens del miflerie."] This is 
evident of itfelfe. 

(5) Auxy que foitjigne dun tefte de leopard.] This is oblerved to 
37 E. 3. cap. 7* this day : the fUtnte of 37 £. 3 . added, that every goldCaiith fliould 

have his private marke, 5ec. to the end it may be knowne who 
\ made it; befides the furveyors mud fet their marke; aiid then an 

alphabetical! letter muft be alfo fet unto it, fo as it mvA have fbure 
markes. 

For thefe matters iee the flatutes of a H. 6. ca. 14. 17 E. 4. 
ca. t. 4H. 7* ca. a. 18 Eliz. cap. 14. 

(6) Si 
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(6) Et qui nul ne oure pejor ore que de touche de Paris.} Of this 
fafficient hath been faid before. 

(7) £t que nul nefac* auneux^ croix^ ne firmeauxJ\ This branch is 
kvpealed by 21 Jacobi regis y cap* 28. ^erfus finem* 

(8) Et nul metf pier en ore, Ji il ne fiit natureL"] Counterfeit 
ftones (hoold not be {et in gold> to the end that the fubjedl fhould 
not be deceived thereby. 

(9) ^J^ ^^ ^^^^^ ^^ ^^ feigniorie de la corone faves luy foient per 
i9uts,\ Here is ofFred juft occafion to fpeake what prerogative the 
king hath in filver and gold, and iirll and principally in making 
of money currant within the realme. 

It is faid by thofe that were of councell with the king in the Plo.coni. 316. 
cafe of the mines, that it doth pertain e to the king onely to put a 
value to the coine, and to make the price of the quantity, and to 
put a print to it; which being done, the coine is currant for io 
much as the king hath limited. Before we fpeak to this, let' us fee 
what our ancient authors and afts of parliament have holden and 
enafted concerning the monies of England in genere, 3,nd then (hall 
we the better conceive of this opinion. 

The Mirror treating, Des articles per veiels roys ordeins, faith thus, Mirror, cap. i. 
Ordeinfuit que nul roy de cefl realme ne poet changer fa, moneys ne im^ § 3« 
pairer, ne amender^ ne outer money f aire ^ que de ore ou dargent fans laf- 
fent de touts fes counties^ that is, without affent of parliament. 

For the better underftanding hereof, and of that which (hall be 
faid hereafter, it is to be uiiderftood, quod metallorum funt feptem Eucilidcs, lib. r. 
fpecies, viz, aurum, argent urn, o's, five cuprum (fie diSium^ quia pri- ^P* '• , 
moin'ventumfuitin Cypro) ft annum, ferrum, plumbum^ et aurichalchum. )\^.,1^^ ' 
Now as to the making of coine thefe metals by the law of Eng- * r '-*^ -j 
land are fubdivided in metallum legale^ five *veram, et metallum illegi- l ^l I 1 
timum fkfe falfum. And this fubdivifion appeareth both by ad of 
parliament, and by our bookes. 

^icunque in tmptionibus et 'vendiiionibus obulumfeu quadrantem /p- Statutnm dc dl- 
galis metalli, et debitam habcntem formam recufare prafumpferit, tan- '"i^^*^"* dcnari- 
quam regin^ majeftatis contempt or capiatur, et in carcerem detrudatur. jq £,',. Vct. 
)iY this adl it appeareth, that no fubjeit can be enforced to take in Mag. Chan.' 
buying or felling, or other payment, any money made, but onely foL 167. 
of lawful! mctall, that is, of filver or gold, as the Mirror hath told 
you, and by this it is proved, that having refpcfl to money, there 
is an unlawful! raetall, and thefe be the other five. 

The mony of England is the treafure of England, and nothing 
is faid to be treafure trove but gold and filver. See the third part 
of thelnftltutes, cap. Tr^«/^r^/r(?^^. And this is the reafon that PI- com. 3 16. the 
the law doth give to the king mines of gold and (ilver, thereof to P**'"^ adjud-ed. 
make money, and not any other me tall which a fubjeft may have, re"qui*runturmc- 
becaufe thereof money cannot be made. And hereof there is tahum legale, 
great reafon, for the value of money being the meafure of all pondus,& forma . 
centrals, &c. is in efFcdl the value of every man. And herewith 3H.7. ujiiuprd. 
agreeth the booke in 3 H. 7. ^wd ille qui/acit monetam contra or^ ij ^ J:*P* ^* 
4/nationem, ^c, cdlaiatam^ *viz. alcamino, 'vel alio fdlfo metallot pro^ ^^p, - ' ' 
ditio e/lt where all the faid dvt bafe metals (as to be put in coine) Brad. lib. 3. 
are deemed falfe metals. Bra^on calleth money made of them f^^' "S- 
monetam reprobam^ et monetam fal/am, Fiet. li x . c . 2 s . 

To omit many things that might be faid to the fame intent, and 

to confirme this point with an aft of parliament made in the 25 

il. Inst« 3 O yeare 
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l^E, 3. cap. 13. 
9 H. 5. ftat. a. 
ca. 6. 

See the third part 
of the Inftitutety 
cap. Felony, by 
bringing in of 
certainc coine> 
&c. 



Rot. Pari. 

17 E. 3#nu. 



Kot. fin. an. 
28 E. I. 

Holl.pag. 309.tu 
Wair. an. 
28 £• X. 

See Matih. 
Parif. 3X H. 2« 



Inter leges H. i. 
cap, 11. dejure 
re^ji.. 



Inter leges 



Articuli fuper Chartas. Cap. 20» 

yeare bf the rcigne of tliat wife and vidlorious king Edward the 
third, in ihefe words : *< Item, it is accorded, that the roony of 
*' gold and (ilver which now is currant, (hall not be impaired in 
** weight, or allay, but as foon as a good way may be found, that 
" the iamcbe put in the ancient ftate, as in thefterling." 

By this a£l three things are to be obferved : 1. That the money 
of England mull either be of gold or (ilver: 2. That the currant 
money of England cannot be impaired either in weight or in allay: 
3. That the allay of the fterling was the ancient currant mony of 
England. And herewith agreeth the ftatute of 9 H. 5. 

By an ad made, not in print, it is enafted, that filver (hall be 
coined according to the old eilerling in poize, and allay, to be cur- 
rant amongft the fubjedls, and not to be carried over, on paine of 
death. And if the Flemings (hall coine their (ilver accordingly, 
that the fame be currant amongft merchants. And that the fterl- 
ing mony was the ancient currant money of England. That in the 
raign of £. i. there were divers white monies called pollards, 
crocards, ftaldings, eagles, Iconines, and fteepings artificially made 
of filver, copper, and fulphur, and yet currant within the realme; 
and for that two pieces of thofe monies were but of the value of 
one (lerling, king E. i. by his proclamation utterly forbad the 
fame. And yet to lock foiT.ewhat higher, Matth. Paris 33 H. 3* 
pag. Denarius Anglia^ qui nominatur ftertingus rctundus Jme ton^ 
Jura fonderabit iz grana frumenfi in medio fpiaet et 20 denarii /aciuat 
WTciam, et \z uncits faciunt libramy l^c. 

And yet to afcend to former times, Hi^ec funt jura quet rex An* 
glia Jolus et fuper omnes hahet in terra fua, \5c» *vi». murdrum, fid/k^- 
ria moneta/ua, incendium, ham/ockna,forJiaW, Jirdinga, JUmen firmiff 
P'etmeditat^ aj/itltus, roheriat ^c. 

But 1 will dcfire' the (ludious reader to caft his eyes upon the 
lawes before the conquell. 

Si quis nummiri corriputrit, ei manui fcelere 'violata pr^eciditorf eeuiP^ 



Ediemar>i^ regis, ^^^ ^^^^^ 'vel prcuo redimi nefas ejh, i^c. 



cap. 14. 
garijCap. 8. ic 
Canuii regis, 
cap, 8. 
7E.2. cap. 12. 



In dimenjione et pondere nihil ejio imquum^ ah iniquitate deinCeps ftdf^ 
que iemperat, ^c. 

And melting of the good monies of the realme, and altering the 
fame into bafe coine. was deemed in parliament amongft the reft of 
the calamities that then fell upon this realme. And that the law 
[ 57^ ] '3 t^is, it is beft for the king ; for by the impairing of the coine of 
England either in weight or in allay, the king hath the greatefl: 
loffe both in his owne revenues, forfeitures, and fubfidies> and aUa 
in the difvaluation of his fubjeds : for the king can never be rich, 
or his kingdomes fafe, when his fubjcds be poore, and the fine* 
nefie and goodnefle of his coine is inter magnalia et regalia^ 
corona* 
Z5E 3. cap. 20. At the aforefaid parliament of 25 Ed. 3. another excelletit law 
was made in thefc words : ♦' Item, it is accorded and afiTented, that 
« the monicrs, and other wardens and minifters of the money (hall 
« receive plate of gold and fiiver by the weight, and not by num- 
** ber, and in the fame manner (hall deliver the mony, when ik 
*' (hall be made, by weight, and not by number, without delay. 

Queen Elizabeth (J?:^lia amor) finding in the beginning of hef 
raigne feme copper money, and all too much, and againft law al- 
layed, amongft many ethers, reformed the fame, as upon her tombe 
in VV (Iminfter it appeareth, ReVgio reformata, pasc fundata, moneta 
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*Obv uwfciiM rwdmffMp cL^fii mftnsijamm mffmraiJt^ ^arU mrcsut 
r^iimUh nUh aimam, Jhg&m nt%s 4c mmmts fr^dsMtj^mit ^dm:^ 

Bt^JS^hmtsim, Ht^maim cserdtm^ HihirmLs fm:stm» mrSt^a^ Uirmram 
fiwit* at fat ittn^ artMMv%?tgatMi» 

Now lor tlic idogs prero^tiTe hi the mines or Teincs of gdd ?*•«««• w jfce 
and filler (for he hath no ptcrogadFc in anr othrr metaC) yoa ^^^^j^T^**** 
auyreadeathrgein thecaieof theciiacs. If toq defire to rrade Bnft.nvrV^. 
other anthoffitks not chcd there «> aarifcJiKs, mr^ati fuBms, tt ts2.b.Fiet. 
altiimiwnisyjon may reade Bradcn, FIcta, th? Regi:irr, And odicr 1'*^ 4- »p. 19. 
aodent aothors, record;, and book-ca^ln. Aad to this yoa may '^*'**\i*j^^ 
adde a record which we lately found ont. *-'e i n^-^ 

• PsUrimi dd GiU i^ jrri;/. alii ««/ar:/ apad JUnrJfm im- Cv4tm itje^* 
fiacitttiawr per Htrnt' de Whzteh^ l£ Jcamsam -^xzrcm ej:is /r» r» qmeJ Dtrrr. Rot* 
^^^fituidermmt aritm Jkas mfsJ Aldaufitm vi C^ srwa's^ ^ tas if/per- P»**l- 3 R- ^ 
UPoenmi md wtimtittm ix.U. <3c, hji dicnt fusd tcmetg miaeram de "g'/^',^' , 
Aldga^tm adfirwum dt dsaC nge^ ^ dJcazt qu*J talis eji liitrtas «r- foj^*6o. i; aiC 
nerdt p-geiUQ^, fsW wttmttarii ejufdem aumtr^t fcf-me: cs*^re ^/cam^ jo. 43 £. '3. 
<i^a/amfm fmrit, frtj^aqaicrem & atilzcrem via^ argnii^t prsedid^ 3>* &c. 
a^atne^ faaat iaveaire aatigerit, £t facd iJdat auaetarii p*J^ ca- T *?'^^ ** ^ '• 
pnefraHfdaataU/amk^iUamadauatraMiUamardeadamiSf^ ^o^i^H. 
deadam, Et licitam *^ as capere hofcam illam ad ^tSficaadam^ l3 ar^ Minera argent. 
dtadoMt ^ claadsadaat, Et qaad licitam eft its hcjcam illam dart au- de AiaeneOon. 
—aiftris aumne prgtdia^ fr§ ftiptaSis /mis. Et ttiam licitam eft di- LibcrtAies mi- 
vitthas tjafJtm miatrst dare pauperibas de hcfcc ilh ad /tifteatatiaaem ^^^* 
Jum pumtam 'ooLtriat. Et dicuat, qaod^ quia pr^tdidus hsfias fait 
^^pnpiaqaior l^ atilior audan vemt qaam ipfi iaveaerant^ ipfi Jacci* 
dtnmt bofcam pTitdiaamadc^mkartndamy k5 fundendam adatram pr^^ 
diffam, (^ ad adificaadum^ claadiadum, 13 ad d^Uum pauptribus ^ 
miniftris tjufdem aunerst pro ftipeadiis Juis, ficut prsedidum eft. Di^ 
euatttiam, quodaoa eft licitam aliqaihus dominis bofccram p9pqaam tfi 
miattarii iaceperiat fuccidtre ia bcjtis illis ad miaeram pr^tdiSam^ ficat 
^4tdi3am eft^ aliqaid de bofcis illis 'ueaderey nee dare, nifi taatam iadt 
caper e ratioaabilia eftweria /ua, Ei dicuat quod ipfi <S aatectf. Jai, 
aomiae domiai regis in bofcis tjiciais qawrumcunque fueriat ad aiineram 
tali libertate afifunt a tempore quo non extat memoria, aade bene ad^o^ 
cant qaod ipfi fucciderunt pradiSlum bofcum raiione ejufdem liber teuis, 
& aoa contra pacem, ^c, Et Henr* \3 Joan* bene cognofcunt qacd 
licitam eft minetariis pntdi^is capere de propinquioribus ^ atilioribus 
bofcis admineram regis ardendam ^fundendam, fet dicuat^ quod^ altra 
neceffmria ftigicieniia ad mineram illam ardendam {^ fundendam, vi ^ 
armis bofcam fuum ad 'valentiam xL li. fucciderunt, vendideranty et 
a^ortaverunt, de quo niiil prcficui ad mineram regis devenit, nee ad 
ejufdem miaer^e promotioaem. Et quod itafit, petunt quod iaquiratur ; 
andtfi bcfcus ilk et alii de partibus illis deftruantur, & ad aliqua alia [ ^yg ] 
inde facienda, quam ad mineram pnedidam comburend* ^ fundend\ 
hoc erit ad dampnum domini regis ; pet* judic* fe minetarii pra:didi ad 
pr€enttja qua edleganty cum in tianifeftum dampnum domini regis re^ 
duadaat, admitti debeant, i5fc, cum deftrudis bofcis illis c^'abit miner a 
iUiUS profieuum, ^c. dies dat* eft in tres Pafcb\ Uc. Domcf.Iay Ox. 

Modt reddit Oxenford Ix, li, ad numerum de 20 in or a, (i.) ad nu* c ► . .« u. on 
. mtram de xx,d. in ancia, fie interpretatur in lib. abbatia di Burton Oxenford. & ibi 
in'cm'Staf. Si:!;. 37 H. 3- 
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* Moneta iinde*. 
Ifidor. lib. x6. 

Ethic, cap. 17. 

^ Pecunia unde. 

' Unde ct, vide 

Caeiirs Com- 

xaen. 

' Argentea pe- 

conia quandn. 

* Aurea quando. 
' Kummus uade. 



^erlingus unde, 
Stat.de 51H. 3.. 
Afilfapaaisy&c. 



Jobi, ca. iS. 
ver. i.&ver. 6. 



Dlodorus.Slct>« 
lirs, lib. 5. ca. S. 
fol. 142. b. 
Polibius^ lib. 3. 



De Aij^tatis Religioibrunl, 

* Motteta appellata eft^ quia nos monet ne qua fraus in tnetalU ^J 
pondere fiat : ^ Pecunia a pecudibus eft appellata^ ficut ajwvando ju' 
menta dida/untt quia in pecudibus uni'vet/a antiquorum fubftantia con- 
ftabat : antiqu^ffimi mn dum auro ft argenio in*vento, ^ are utebantur, 
nam prim area pecuuia in ufit fuit^ poftea * argentea^ deinde * awrea 
fubjequuta, Sed ah ea qua incepit nomen retinuit, undeararium dicitur, 
quod prius asfuit in ufu, Hac Ifidorus, 

^ Uvfjua-fAM utrl rv iro/x»y hoc eft, a lege » in v commutator quia cum 
antea permutatione mercium homines uti fokrent lege, lege ufus nummi 
introduSlus eft. Some deriveth it, a Numa Romanorum rege^ quia ipfe 
primus imaginibus ncfavit, et titulo nominis fui pra/cripfit. Others 
imagine, qu)id dicitur nummus^ eh quod nominibus ejjigieque fignatur. 

Panis IVafteUi de Ferlingo, (i.) quudrantis, deri'vatur a verb^ 
Saxottico peopblinj, per contra6lionemferling» 

Where you reade de auri fodlnis and argenti fodinss, it is affirmed 
by merchants that have travelled for gold, that there arc filvcr 
miijcs, that is, th</re is oare or foile of filver digged out of the 
earth, and out of that by art is filver tried, but there is no oare or 
foile of gold, but it is gold originally in fmallef pieces as it were 
dull, which being walhed downe.to the (hoare, it is found by the 
yellownefle of the water. And this is confirmed by Job; for he 
. faith, Habet argent um <venarum ftiarum principia, et auro locus eft in 
quo conflatur : furcly, tliere is a veine for the filver, and a place for 
gold where they finde it. And foon after, locus fappbiri lapides ejtes, 
et gleba ill'us aurtm : the Hones of it are a place of faphires, 
and the duft of it is gold. And yet ibr diAinflion fake it is called 
aurifodina. 

Yoxftannum^ tinne, England hath of ancient time fumifhed other 
countries, both farre and neare, as you may reade in Diodorus 
Siculus, who lived in Auguflus time. But Polibius, who wrote 
about two hundred yeares before him, affirmed this ifland to be 
abundantly ilored with tinne; and we have taken the greater li- 
berty herein (to delight, if we could, the reader) for that herewith 
we conclude this laft chapter of this excellent parliamenL 
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STATUTUM DE ASPORTATIS RELIGIOSORUM, 

Ediium Anno 35 Edw» I. apud Carliolen. 



'jVrUPER ad notittatn domini r€' 
P^ ^x gravi querela magnaium^ 
procerum-f et aliorUm nabilium regni 
( I ) fui pervenit ; quod cum monajleria^ 
prioratusy et domus religiofie (2) ad 
laudan et honor em Deiy et ad escalia^ 
tioncin fan^a ecclefia per regcm et 
prog£nit$res 



C\ F late it came to the knowlec^e 
of our lord the king, by the 
grievous complaint of the honourable 
perfons, lords, and other noblemen of 
his realm, that whereas monafteries, 
priories, and other religious houfee 
were founded to the honour and glory 

of 
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pngenttores fuosy et per dlSfos mag" 
nateSj nobilesj et eorum anteceffbres 
fundata fuijfent^ et terra et tenementa 
quis plurima ejfent data per ipfos diSfis 
nionafleriis^ priorat'thus^ et domibus^ ac 
viris religiojss in eifdeiu Deo fervien- 
4i6uSj ut in hujufinodi monafleriis^ 
prioratibus^ tt domtbus feligi^ps^ tarn 
clerici quam laid admitterentury fe- 
cundum fuarum fufficientiam faculta^ 
turn I et infirmi ac debiles fujlenta* 
rtnturj hypitalitatesj eleemajynaram 
JargitioneSj et alia pietatis vpera ex^ 
ercerentur\ et pro animabus funda^ 
torum pradi^foranij et haredum fuo-^ 
ru»n fierent in eifdem : abbates^ prior es^ 
£t cujiodes eorumdem domorum^ et qui^ 
dam eorum fuperiores alienigeme (3), 
utpote abbates^ et priores Ciunacen\ et 
Pr€pmontraten\ et fanSlorum Angujftini 
et BenediSfi ordinum^ et asteri qui 
ptures alterius religionis et ordinis no* 
viter per Jingula monajleria^ et do?nos 
^ts JubjeSfa in Anglia^ Hiberniay 
Scotia, et fPallia (4) diver/a tallagia, 
cenfusj et impojitiones infolitas graves, 
€t importabiles (5), domino regi et 
magnatibus fuis inconfultis, fieri Jia* 
tuerunt, et profuo libito ordinaverunt, 
contra leges et confuetudines diSii regni 
(6). Ex quo fit, ut numerus religio- 
forum et aliorum fervitorum in hujuf- 
modi domibus et locis religiofis per taU 
lagia hujufinodi, cenfus, et impofitiones 
opprejjis, minuittir cultus divinus (7), 
et eleemofyna pauperibus, infirmis, et 
debilibus fubtrahuntur, et falutes vi* 
'uorum, £t aninue mortuorum mi fir a- 
biliter defraudantur : hofpitalitates, 
eleemfiynarum largitiones, ac catera 
ceffant opera pietatis, ficque quod olim 
in ufus pios, et ad divini cultus aug- 
mentum charitative fuerat erogatum, 
jam in cenfum reprobum eji converfium 

(8). Unds praterea, qua 
£ 581 ] pratermittcntur, fcandalum 

non modicum crefiit in po- 
pulo, et damna innutncra, et exb.^reda- 
tionem fundatorum pradl5iirum, et 
haredum fuoriim, prQcul dubio per- 

v>:n,JJe 



of God, and the advancement of ths 
holy church, by the king and his 
progenitors, and by the faid noble- 
men and their anceflors, and a very 
great portion of lands and tenements 
have been given by them to the faid 
monafteries, priories, and houfes, and 
the religious men ferving God in 
them, to the intent that clerks and 
laymen might be admitted in fuch 
raonafterieSj priories, and religious 
houfes, according to their fufficient 
ability, and that lick and feeble meu 
might be maintained, hofpitaiity, 
almfgiving, and other charitable deeds 
might be done, and that in them 
prayers might be faid for the fouls of 
the faid founders and their heirs; the 
abbots, priors, and governours of the 
faid houfes, and certain aliens their 
fuperiours, as the abbots and priors 
of Ceftercienfes, and Premonftra- 
tenfcs, and of the order of St. Au* 
guftine, and St. Benedid):, and many 
more of other religion and order, have 
at their o'.vn pleafures fet divers un- 
wonted, heavy and importable tal- 
lages, payments, and impodtions upon - 
every of the faid monafteties and 
houles in fubjeflion unto them in 
England, Ireland, Scotland, and 
Wales, without the privity of our 
lord the king and his nobility, con- 
trary to the laws and cuftoms of the 
faid realni ; and thereby the number 
ot religious perfons, and other fer- 
vants in the &id houfes and religious 
places being oppreffed by fuch tal- 
lages, payments, and impofitions, the 
Xervice of God is diminiihed, alms 
being not given to the poor, the fick, 
and feeble, the healths of the living 
and the fouls of the dead be miferably 
defrauded, hofpitality, almfgiving, and 
Other godly deeds do ceafe; and fo 
that wnich in times pad was chari- 
tably given to godly ufes, and to the 
increafe of the (ervice of God, is now 
converted to an evil end ; by psr- 
miilioh whereof there groweth great 
3 O 3 - fc.^w^'ii 
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veniffi nofcuntur: et adhuc veriftmU 
liter prafumuntur pervenire^ nip tan- 
iis et tarn gravibus detrimentis celeri 
et fclubri remedio obvietur. Con^ 
Jiderans igitur prafatus dominus rex 
fibi et populo fuo valde fore damnofum^ 
ft tarn grcndes ja£Iuras et irfolentias 
fvflineret diutius fub dijftmulatione 
tranfire. 



Volenfque idcirco monafleria^ pri- 
oratuSj et alias domos religiofas^y et loca 
in regno et terris dominio fuo fubje^is 
conftituta fecundum voluntatem et pia 
vota fundatorum ipforum manutenere 
et defendere^ et contra hujufmodi op- 
prejjiones de congruo remedio providere 
de catero^ ut tenetur de confiUo comi^ 
tum^ baronunty magnatum, procerum^ 
et aliorum nobiliuniy et regm fui co» 
tnitatum in parliamento fuo (9) apud 
WeJltnonaJP die dominica proxinC pofl 
fefium SanSfi Matthia apofloli anno 
regnifui 33. habito ordinavit et Jia» 
tuity ne quis abbasy prior^ tnagifler-^ 
cuflosy feu quivis alius religiofus^ cu^ 
jufcunque conditionis^ aut flatus feu re^ 
hgionis exjlat fub poteflate et jurif 
di£iionefua conjlitutus^ cenfum aliquem 
per fuperiores (10) fuos abbatesy 
prioresj magi/lrosy cujiodes religiofarum 
domorufUy vel locorum impofituniy vel 
inter fe ipfos aliquaUter ordinatum 
extra regnum et dominium fuum fub 
nomine reddituSy tallagiiy apporti feu 
impofitionis cujufcunque^ vel alias no* 
mine excambiiy venditionis mutuiy vel 
alterius contra^lus quocunquc nomine 
cnfeatury per fr vel Tnercatores-i aut 
alios clam vel palaniy arte vel ingenio 
defer* vel tranfmittaty feu dcferri fa- 
ciat qtioquo modo-^ nee etiam ad partes 
exteras fe divert at caufa vifttationisy 
aut alio colore quafitOy ut fie bona ?no- 
nafleriorum et domorum fuarum extra 
regnum et dominium pradi^um ab- 
ducat, Et ft quis contra prafensfla- 
tuium venire prafumpjerity conftderata 
ualitate delid'ii^ et regia prchibitionis 

pe'fatQ 



■^^^ 



fcandal to the people, and infinite 
lofTes and difheritances are like ta 
enfue to the founders of the faid boufes 
and their heirs, unlefs fpeedyand fuf- 
ficient remedy be provided to redrefs fo 
many and grievous detriments. 
Wherefore our forefaid lord the king, 
confidering that it would be very 
prejudicial to him and his people if 
he fhould any longer fufFer fo great 
lofles and injuries to be winked at. 

And therefore < being willing to 
maintain and defend the monaflreries,, 
priories, and other religious houfes 
erected in his kingdom, and in all 
lands fubjei^ to his dominion, an(l 
from henceforth to provide fufficient 
remedy to reform fuch oppreffions^ 
as he is bound by the counfel of bis 
earls, barons, great men, and other 
nobles of his kingdom in his parlia- 
ment holden at Weftminfter, in the 
five and thirtieth year of his reign, 
hath ordained and enaded, that no 
abbot, prior, mafter, warden, or odier 
religious perfon, of whatfoever con- 
dition, flate, or religion he be, being 
under the king's power or jurifdic- 
tion, fhall by himfelf, or by merchants 
or others, fecretly or openly, by any 
device or means, carry or fend, or 
by any means caufe to be i^nt^ any 
tax impofed by the abbots, priors, 
mafters or wardens of religious houfes 
their fuperiorSj or afleffed amongft 
thcmfelves, out of his kingdom and 
his dominion, under the name of a 
rent, tallage, or any kind of impo- 
fition, or otherwife by the way of 
exchange, mutual fale, or other con- 
tradt howfoever it may be termed; 
neither fhall depart into any other 
country for vifitation, or upon any 
other colour, by that means to carry 
the goods of their monafleries and 
houfes out of the kingdom and de- 
minion aforefaid. And if any will 
prefume to offend this prefent f ^atute, 
he fhall be grievoufly punifhed ac- 
cording to the quality of his offence, 

and 
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ptiifaio centtmptUy graviter punia- 

JPraierea inhibit prafatus dominus 

r^^x omnibus et fingulis ahhatibus^ 

^rioribusy magiftru^ it cuftodlbus n- 

-/i^iofarum domorum it locorum^ alii* 

Txigenis quorum potejiati^ fubje£iiom^ 

.^X obediintia domus iorumain ordinurn 

^^2 regno it dominiofuo ixiftintis^ fub- 

^^^unt*^ m di catiro tallagia (12), 

-^r^njtisy impojitiomsy apporta^ fiu alia 

qu4tcungui omra aliquibus 

[ 582 ] mona/iiriisj prioratibusy fiu 

aliis domibus nligiojis iis 

^ lii pr^dicitur) ftc fubji£fis imponantj 

..^^u faciant aliqualiiir ajfiden^ it hoc 

.i^Zrf^ forts faSlura omnium^ qua in po^ 

^^ftatefua obtimnt, it foris faan po- 

-^^^runt infuturum (13). 

£t infupir ordinavit dominus nx 

^'^J^ Jlatmt^ quod abbatcs Gftirc*^ it 

-^^r^nf ordlniim (14I aliorum nli^ 

^S^Joforum^ quorum JigtUum in cujfod^ 

^^^iJbatis^ it non convintuSiprius rejidin 

^^^intummodo confinvit^ di catero ha^ 

^^^ant figillum communis it illiid in cuf- 

^^^^ prioris monqftirii fiu domus it 

^^uatuor di dignioribus^ it difcntioribus 

"^^jufdern loci convintus^ fiib privato 

^^gillo abhatis ipfius loci cuJloiT dipo- 

^^^^eniPm Ita quod abbasy fiu prior do- 

^^nus €ui praiflj pirfi contra aliqucm 

^^u obti^ nuUatinus poffit firmar\ Jicut 

-^^a^enus fiiri confuivit, Et fiforfan 

^s^liqua firipta oblig* donationuniy imp^ 

^^ionumj vinditionumy alUnationumy fiu 

■^^liorum quorumcunqui contract* alio 

xgilloy quam tali figillo communiy ficut 

f^r^^mittitur cujlodito^ inviniantur a 

^jtoilo Jigillatay pro nullis pinitus ha- 

^eantuty omniqui car cant firmitatc, 

^J^terum intentionis domini regis non 

^xi/iit (is)' abbatiSy prior esy it alios 

'^^eligiofiis aliiniginas pir ordinatioms 

^^t ftatuta ixpnjpi fiiperius ab officio 

^jijitatiomis in ngno it in dominio fiio 

^xercenao ixcludiriy quJn per fi irfis 

^jel aUoSy monaftivia it alia loca eis in 

regno it in dominio fidis pi'aui^is fitb- 

je£lay juxta officii fui dcbitum in his 

duntaxat 



and according to his contempt of tb9 
king's prohibition. 

Moreover, our forelaid lord the 
king doth inhibit all and lingular ab- 
bots, priors, matters and governors 
of religious houfes and places, being 
aliens, to whofe authority, fubjc^lion, 
and obedience the houfes of tne fame 
orders in his kingdom and dominion 
be fubjedt, that they do not at any 
time hereafter impofe, or by any 
means aiTefs any tallages, payments, 
charges, or other burdens whatfoever, 
upon the monafteries, priories, or 
otlicr religious houfes in fubjedtion 
unto them (as is aforefaid) and that 
upon pain of all that they have or 
may forfeit. 

And further, our lord the king hath 
ordained and eftablifbed, that the 
abbots of the orders of Ceftercicnfes 
and Premonftracenfes, and other re- 
ligious orders, whofe feal hath here- 
tofore been ufed to remain only in the 
cuftody of the abbot, and not of the 
covent, fhall hereafter have a com- 
mon feal, and that fhall remain in the 
cuftody of the prior of the monaftery 
or houfe, and four of the mbft worthy 
and difcreet men of the covent of 
the (kme houfe, to be laid up in fafc 
keeping under the private feal of the 
abbot of the fame houfe \ fo that the 
abbot or prior, which doth govern 
the houfe, fhall be able of himfelf 
to eflablifh nothing, though hereto- 
fore it hath been otherwife ufed. 
And if it fortune hereafter, that 
writings of obligations, donations, 
purchafes, fales, aHenations, or of any 
other cojuradts, be fealed with any 
other feal than fuch a common feal, 
kept as is aforefaid, they Ihall be ad- 
judged void and of no force in law. 
But it is not the meaning of our lord 
the king to exclude the abbots, priors, 
and other religious aliens, by the or- 
dinances and flatutes aforefaid, from 
executing their office of vifitation in 

3 O 4 his 
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duntaxat qua ad ohfervantiam regu^ 
larem^ et ordinis fui difcipUnam p4r- 
tinenty libere valeant vifitare* Pro- 
vifo quod Hit qui officium hujufmodi vi-' 
fitationis exercuerint^ nihil de bonis 
cut rebus hujufmodi monajhriorum^ 
prioratuunty et domorum extra pra- 
fatum regnum et dominium'^ prater ra- 
tionabiles et moderatas eorum expenfas^ 
defer anty vel defer ri procur ant. 



Et licet ordinationum et flatutorum 
prafcriptorum pronunciatio et public 
catio a parliamento proximo praterito 
(16) ufq\ ad prajens parliamentum 
apud Carliolum in Ooiabis San^i Hil- 
lariiy anno regni ejufdem regis Ed-' 
wardi 35. certis ex caujssj et ut cum 
majore deliberatione et maturitate pro- 
cederent [iy)y remanferit in Jufpenfo^ 
dominus rex poft deJiberationem pie- 
nariam et tra£iatum cum comitibus^ 
hdronrbusy proceribusj et aliis nobilibus 
et comitibus regni fui habitum inpra* 
mifjisy de confenfu eorum unanimi et 
concordi ordinavit et Jlatuit^ ut ordi- 

nationes et Jlatuta pradi6ia 
[ 583 ] fub forma modis et conditio- 

nibus fupra content is a pri- 
ma die Maii prox* futur^ in antea 
inviolabiliter ohferventur perpetuis 
temporibus valitura: quodque tratif- 
grej/bres ip forum panis extunc fubja^ 
ceant annotatis. 



his kingdom and dorauiion; but Amy^ 
may vifit at their pleafures, by them«- 
felves or odiers, the monafteries and 
other places in his kingdom and do- 
minion in fubjeftion unto them, ac- 
cording to the duty of their office, 
in thofe things only that belong ta 
regular obfervation, and the difcipline 
of their order. Provided, that they 
which (hall execute this office of vi- 
fitation, fhall carry, or caufe to be 
carried out of his kingdom and do- 
minion, none of the goods or things 
of fuch monafteries, priories, and 
houfes, faving only their reafonablp 
and competent charges* 

Aixd though the publication and 
open notice of the ordinances and 
ftatutes aforefaid was ftayed in fu& 
pence for certain caufes uthence the 
laft parliament, until this prefent par- 
liament holden at Carlifle in the 
odtaves of Saint Hilary, in the five 
and thirtieth year of the reign of the 
fame king Edward, to the intent they 
might proceed with greater delibera- 
tion and advice^ our lord the king^ 
after full conference and debate had 
with his earls, barons, nobles, and 
other great men of his kingdom, 
touching the premiffes, by their whole 
confent and agreement hath ordained 
and enad^ed, that the ordinances and 
ftatutes aforefaid, under the manner, 
form, and conditions aforefaid, from, 
the hrft day of May next enfuing, 
fliall be inviolably obferved for ever,^ 
and the offenders of them fliall be 
puniflied as is aforefaid. 



(15 Ed. 3. flat. 6. Hob. 148. 3 Bulftr. 45. 5 Ed. 3. c. 3. 4 Ed. 3. c.6. 8 Rep. 118.). 

The reafon wherefore this parliament was holden at Carlifle;^ 
appeareth by the writ of parliament direfted to the lords, 'vix, 
iQnia fuper ordlnationem et flahthmentum terne noflne ^cotiay necnon 
et aliis negctiis ncsy et fiatum regni noflri fpecialiter tangent ibus^ apuit 
Carliolum in odab^ fanSii liillarii proxim* fittir* parliamentumi 
tenere, ^c. 

There were two mifchiefes before the making of this a6l, boc 
^oth of them tended to one end, viz, the grievous oppreffion oF 

churche^ 
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Rot. clauf. 
17 H. 3.111.37, 
Rot. Franc* 
16 H. 3. Rex, 



cliurchet ^d monafteries ; the one from the pope, the other men^ 
tioned in the preamble. 

For the firft. In hoc parliamento per majores graves depojita fuerunt 
fiurimmua de ppprejjionibus ecclefiarum^ et monafteriorunt multipUcilms% 
et ixtariioHtbus pecuniarum per clericum domini papa^ magiftrum WiP 
Ujta nwiter in regno induSluni : praceptum eft eidem ckrico de ajjenfu 
comitum et haronumy ne de catero tcdia exequatur \ for the king and 
die lorda adjudged it unjaft, that the pope fhould take. any profit 
of the houfes of their foundation : and therefore this a£^ dealeth 
not herewith, but the lords prohibited his collector, and left the 

gurty grieved to his remedy by prohibition, or other remedy by ^^ ^ ^^^^ 
w, as had been before, ana after was afed, as by the records and ^^c. juftiV fuis 
authorities quoted in the m argent (amongft many others) which de banco. ^ 
arc worthy your reading, more at large appcareth: and fo much »9H. 3« ^'•J** 
ibr that firft mifchiefe. The other milchicfe appearcth at large in [f|f ^'^^f ijJlj. 
the preamble, wherein the pope, having fo great power over the ^g £, j, ^x. 33. 
abbots and priors aliens, had a hand for his owne benefit. Braa. lib. 4. 

• The commons complaine againft provifions coming from fol. 250. b. Rot. 
Rome, whereby ftrangers were enabled within this realme to enjoy ^""^ g^®?' ^* 
ecclefiafticall dignities, &c. by mcanes whereof daily almes was ^^^ifj^J^^^, 
decayed, the treafure of the realm tranfported, the fecrets of the nu. 78. RotJ 
realme difcovered, and the clerkes within the realm impoverished; ParL 13 R. ^. 
and that the pope had in moft covert wife granted to two new ""• 43* * H» 2, 
cardinals fundry ecclefiafticall livings within the realm, and namely, ^^^ ^^*^^^ 
to cardinall Paragots above 10,000 marks yearly taxe: they there- clauf.lmri i. 
fore require of the king and lords fome remedy, for that they • Rot. Pari! 
neither could, nor would any longer beare thofe ftrange oppreiHons, 17 £• 3- nu. 59. 
or elfe to help them to expell out of this realm the popes power 
by force. The anfwer of the king was, that he underftood well 
thefe mifchiefes, and willeth, that between the lords and commons 
fome remedy might be found, whereunto he might aifent: here- 
upon the lords and commons fent for this ad of 35 £. i. upon the 
1^^ complaint, thereby forbidding, that any thing ihould be at- 
tempted, or brought into the resume, which (hould tend to the 
blemifhment of the kings prerogative, or in prejudice of his lords 
or commons, and fo at that time, upon coniideration had of this 
ad of 35 B. I. and for further remedy, an ad of provifion was 
made. 

Alfo the ftatute of 2j £• 3. made againft provifions, referva* 
^ons. Sec reciteth this ftatute of 35 £. i. and grounded that ad 
upon the fame. So as this ad (as you may perceive) hath been 
of very great and high account. And now let us perufe the words fent des counts, 

thereof. barons, St aaters 

(1) Ex gra*v$ querela magnatuntt procerum^ et aliorum nohilium ""Wet. 
regni.] It is recited by the laid ad of 25 E. 3. that this ad of J- E^*J;*5ia** 
5j £. I. was made at the petition of the comminalty of the realme, ^ap, per lci*prc- 
and here it is faid, ex gravi querela magnatumt (Sc, and yet both Utes, counts, 
ftand well together ; for knights of the Ihire, and other gentlemen barons, & auters 
of the houfe of commons are included under thefe words, aliorum g'^*"<^f«» ^ 

♦ nohilium; for nobilitas eft duplex, fuperior et inferior \ fuperior be- ykl^q^E '♦.^ftac 

longeth to the lords of parliament, and i^^r/or to knights and gen- of Ariefcsr 

tlpmen of name and bloud, who are in this ad termed nohiles, 7 £. i. de Re- 

(2) f ^uod cum monafteria, prioratus, et domus religiofa^ ^c,'\ Here ••g'ofis' W. 2.m 
is rchearfed the end of the eredion of religious houfes, wa:. ad prea^D'*"- 
landem tt bonorem Dei, et exaltationem fan^a ecclefia per regem^ et pro^ t L 5"4 J 

^cnitore* 



25 E. 3. ftat. 

unic. 

• 15 E. 3. de 

pro vi for* per laf- 
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genitores /uos, et per diSfos magnates yd mhiUsyet emrum dra§cejjhres fm^ 
datafuijfenty l5c, 
4 R. 2. nu. 13. (^j ^idam eorum fuperiores alienigemeJ] It appearcth in a par- 
liament roll, that the clergy, (whereof priors aliens were part) had' 
a third part of the pofTeffions of the realme. Thefe abbots, priors. 
Rot. Pari. and priorefTes aliens were juftly complained of, as by this aft ap- 

L 1 1 R.^z' nu! P^^^* flnd many times upon like complaints faire promifes were 
19, rot, pari. an. made for reformation, but no amendment could be had, till they 
4 H.4.nu. 23. were taken away, and their pofTeffions given to the king by aft of 

6 48. X H. 5. parliament. See the parliament rolls of 4 H. 4. and 1 H. 5. 

cap. 7.&Ro^ Note, thefe priors, and prioreffes aliens were Normans, and 
3S. 21 £.4)44! French men, and in time of warre with France, the king by the 
38 H. 6. '34. common law might and did feife th'e poffeffions of the priors aliens 
21 H. y.tol. I. within this realm into his hands, without any office, &c. See t&e 
^fi* *3 I* 3* ftatutes of 7 R. 2. 13 R. 2. I'H. 5. againft Frenchmen and aliens, 
20 E.'v annuity ^^ ^c^ivc or have any benefice in EngUnd. 

24. 40E. 3. 10. (4) iff Angliay Hiherttiay StoHa, et fFallia,'] For Scotlahd, &c. 
27 afl*. 48. fee aivers records and authorities in law. Rot. Pari. Pafch, 21 E. !• 

14 H. 4. 37. rot. I. & rot. 2. mitgnum placttum inter regem de Nofwey^ et regem 
22E.4. 44. Scotia. Rot. Vafc. 22 E. i. m. 23. Trin' 25 E. i. corani rege, 

7 R. iJcap. 12. ^^^' ^' NioriF. Roberttfs de Tony, &c. Mich. 33 E. i*. coram rege, 
13 R. 2. cap. rot. 127. Scotia. 28 E. i. the letters of all the nobility of England 
^H. 5. ca. 7. in the name of theinfclves, and of the whole commirialty in parlia- 
ment afTembled to the pope, a duplicat whereof tinder the feales 
remaine in the exchequer, which we have feen, and a copy whereof' 
we have. In the fame ycarc reade alfo the kings letters to the 
pop6, which Walfingham rehearfeth, pag. 49. and the lords letters, 
pag. 54. Reade alfo Walfing. pag. 17. &c. where many more au-^ 
thors DC cited, and pag. 31, 32. 121. 138. & Matth. Weftm* pag. 
420. 428. 443. 452, &c. Holl, fol. 116, 117. Policron. lib. 7. cap. 
39. Stow, 303. Fox, 269. 341. Rot. Pari. 14 E. 3. nu. 13. Stat. 2. 
& j^z E. 3* nu. 7. See in the parliament rolls, in every parliament 
fetitiones Scotia. Rot. pat. 10 E. 3. 2. part comes Arundel, 5tc. 
Brit. foL 25. a. b. 6E. 3. 18. 1 E. 3. 17. per Cant' 8 R. 2. cent* 
claim 13, 7 H. 4. corody 7. 13 H. 4. 4. & 5. 8 H. 5. 4. 7 E. 4» 
27. Fortefcuc, fol. 17. PI. com. 126. Dier, 13 El. in mannfcript. 

(5) Drver/a tallagia, -cen/us, et impojhiones irifolitas; graves et tat* ' 
poriaiiles, iffc] See the expofition upon the ftatute of Magna 
Charta, cap. 30. when the king began to ufe the word of imposi- 
tion ; but here is the firft ftatute that we remeniber, whereih this 
word impofition was ufed ; and obferve well from whom it came ; 
and therefore here thefe impofitions be called in/olita^ and this word 
nonjitevy ^Jc. expreffeth fo much ; and becaufe they were uniccuf-" 
tomed and newly impofed, they were granjes and importahilesy and 
againft the lawes and cuftomes of the realme. 

(6) Contra leges et con/uetudmes di£ii regni.] Here it appeareth, 
that tallages, affefiements, or inipofuions, fet by any fuperiour, fo- 

11 H. 7. cap. 6. reiner, or other, eccleliafticall or temporall, upon his inferioiir, or 
accord. ^^y other, though they have never fo faire pretexts, as to recover 

the holy land, &c. are againft the law and cuftomc of the kingdom© 
of England. 

And here it is to be obfervcd, how this aft hath fince the 17 

Rnt. r^'l. yeare of fi. 3. been dealt withall ; for at that yearc a branch of this 

17 L. 3. nhi ftatute was reciitd, that forbad that any ihing (hou!d be attempted or 

kli.;ra..Dtj.59. brought 
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bftmglit into tke icabne, wbicb fliould tend to the blemKkment of 
rfae kings prerogadTe, or in prejudioe of his lofds and commons» 
wiuch now is wSoUy omitted, 

Recipe mmmc Imntm imfiiuu^ et crimme nb uia 
Difce tames 

(7) Minmtmr adius iTiviams, &C.] That ads of parliament have [ 585 j 
%>een made at the petition fometime of the nobles, many times of 

cJie commons» and of the lords and commons in canfes ecdefiafticall 
^6t the honoar tj/E God^ for advancement of divine worihip, for the 
sjillrodionof Gods peofde»and maintenanee of workes of piety, and 
^he like, appeareth in this ad, and in many other ads of parlia- 
Kient: for regts qm Jervimmt Cbrifi^t fadusa leges pro Cbrifio, To 
«3iiiit the ancient fiatotes made in parliament before the conqoeft of 
smaller Lamberts edition, we will recite fome few which fhail fuffice- 
5.Q a matter (b fi-eqoent and evident, W. 2. 13 £. i. cap. 43. ai £. 
3. UA, 60. the biihop of Noru'ich hu caie, 25 E. 3. cap. 22. 25 £. 3. 
^^^at. de pwfifiiribust 27 E. 3. cap. I. 36 £. 3. cap. 8. 38 E. 3. ftaL 2. 

apw I. & cap. 4. 45 £. 3. cap. 3. Rot. pari. 5 1 E. 3. na. 13. 3 R. 2. 

a. 3. 7 R. 2.cap. 12. 12 R. 2. ca. 15. 13 R. a. fbt. 2. cap. 2.& 3* 
16 R. 24 cap. 5. 2 H. 4. cap. 3. & 4. 4 H. 4. cap. 1 2. & 1 3. 6 H. 4. 

ap. I. 7 H. 4. cap. 6. & 8. 9 H. 4. cap. 8. i H. 5. cap. c. 3 H. 5. 
^:ap. 4* 2 H. 5. cap. 3. 2 H. 5. flat. 2. ca. 2. 4 H. 5. ca. 6. 3 H. 7. 
«:ap. 6. 1 1 H. 7. capw 8. and generally, all flatutes that take away 
2>nviledge and bmefit of clergy and iandaary. 

(8) Sic qmd ohm in ufus pios, et ad di'vimi adsus augmentwst cbeari" Lib. tx. £.73.^. 
^4sti*ve fmrea erogaiumi nunc in cenfum reprobum eft con*uer/um,^ if it Magd«ColLcafe. 
^fee obferved of whom they are fpoken, thefe words are fharp and 

^Ditter: fbr^ as a reprobate is abjedus et creatus diahoUt fo a repro- 
bate fenfe is an abjed and damned fenfe, and the like is frequent in 
2:>arliaments, when any thieg is attempted or done againit the ho- 
:K^oar of God> the prerogative and dignity of the king, the lawes of 
"^he realme or the common- wealth. j^^^ p^^l^ 

* The pope, for divers ofurpations, is called the common enemy • ,8 e^ 3.ftat. 1, 
'^:o the king and the realme. nu. 38. Vid. 

* By brocage and unlawfull meanes the pope receiveth fo much '7 E- 3- ""• 59* 
^:^f eccleiiaflicall dignities in this realme, as is more then the kings \ *| ^ 3- ""• «3- 
'^^varrcs, who then was, and of long time had been in an open and ^\^ '}' ^** '* 
^rhargeable warre with France. c ^^^^ pj,]^ 

* Note, in the roll of parliament of the ftatute of pro- 50 E. 3. nu. 96. 
"^yifors, there are more fharp and biting words againft the pope. Rot. pari. 18 E. 
^^Jiea in the print, a myilerie often in ufe, but not to be knowne of Rq" parl'ci E ti 
^yi. men. nu. 13. 3R. i/ 

« That the brocars of the finfull city of Rome for money c.s.&Ror.paii. 
promote many caitifes, being altogether unlearned, and un- nu. 37.6H.4. 
^worthy, to a thoufand markes livings yearly, where the learned ribi'j^^if i ^*-^" 
and worthy can hardly obtaine twenty markes, whereby leamirtg I'nd Vamn:ibie'^* 

decayetb. cuftomos incro- 

(9) De ccnciUo comitumy haronumy magnatunti procerum, et aliorum du^ or new into 
nobilinmt et regni fui comitatuum in parliament Juo^ SiC,'\ Hei-e the the our t of 
prelates are omitted, and this ftatute was made by the king, the ^iJ^^J^^'jr 
nobles, and the comminalty; and it is objedcd, that therefore this 5* •»• 

is no ad of parliament, and for authority of the roll of parliarcsnt in 
21 R. 2. is cited, where it is faid, that divers judgements were here- 
tofore undone, for that the clergy were not prefent. To this fome 

have 
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have anfwered, that a parliament may be holden by the king, the 
nobles, and commons, and never call the prelates to it: bat we hold 
the contrary to both thefe, and fliall make it manifcft by records of 
parliament, wherein for the better underftanding hereof, we will ob- 
ferve this order : firft, that the bifhops ought to be called to parlia- 
ment: fccondly, where adts of parliament are good without them: 
and 'laftly, that this ad of 35 E. i. is an aft of parliament. 

To the firft, every bifliop hath a barony, in refpeft whereof, 
feamdum legem et csn/uetudintm parhamenti, he ought to be fummoned 
to the parliament as well as any of the nobles of the realme: and 
likewife 26 abbots, and two priors had baronies, and thereby were 
[ 586 J alfo lords of parliament ; and when the monafteries were diffolvcd, 
the lords houfe loft fo many members that had voices in parliament. 
But feeing it was done by authority of parliament, it was no im« 
peachment to the proceedings in parliament. 

To the fecond, if they voluntarily abfent thenjfelves, then may the 
king, the nobles and commons make an aft of parliament without 
them, as where any offender is to be attainted of high treaibn, or 
felony, and the bilhops abfent themfelves, and the aft proceed, the 
aft is good and perfeft. 

Likewife if they be prefent, and refufe to give any voices, and 
the aft proceed, the aft of parliament is good without them. 

Alfo where the voices in parliament ought to be abfolute, either 
in the affirmative or negative, and they give their voices with li- - 
mitation or condition, and the aft proceeds, the aft is good; for 
their conditional! voices are no voices. 

Of every of thefe we will produce examples out of the records and ~ 
rolls of parliament. 

At a parliament holden a die natMtatis Sattffi JohHmnis Baptiftdt^ 
in '^/eptimanas anno 15 E. 2. the prelates, countes, barons, and 
commons of the realme charge Sir Hugh Spencer the father 
earle of Wincheiler, and Hugh his fonne earle of Gloccfter with 
many high and hainous offences, as the aft called exilium Hugenis 
Le/pencer patris et filii\ the earles and barons, peeres of the realm e» 
in the prefence of the king pronounce judgement againft them,' as 
.by the aft appeareth: and after at a parliament holden at York, 
a die Pa/ch' in 3 feptimanas^ the faid judgement and attainder* 
againft them (by the kings exorbitant favour towards them^ 
whofe favourites rliey were) was adnulled; and one of the caafes 
was, for that the faid judgement was given without the pre- 
lates, whereas the fame being an a6t of parliament, and entered— 
into the parliament roll, as other afts at that parliaments - 
were, aiid the confcnt of the bllhops doth manifeftly appeare, for— "^ 
that they were parties to the charge, and after it was adjudged by — 
authority of parliament, that the laid judgement againft them Waa^s- -^ 
good, and confirmed the fame; fo as they that beheld but on thet— ^"^ 
outfide of the adnullaiion, and looked not into all parts of the former—^ ^ 
aft, and knew not the a>^t of 1 E. 3. might fay, as the commons^- 
faid, as isaforefaid, in 21 R. 2. 
3R.2.ftat.2.c3. At the parliament hoklen in the third yeare of king Riohard th^ 
reade the ftatuie fecond, a bill was exhibited againft the clergy with many bitter" 
acla-ge, words, for the ill difpofmg o^the dignities, ofHces, parfonages^ 

canonries> prebends, and other benefices, whereof they were patrons, 
and were in their gift, whereof many inconveniences followed s 
tiie bifhops and other prelates taking great oftence at this bill, ab* 

fen ted 
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fented themfelves, whereupon the king, upon the complaint of his 
comxnons, by the advice and common afTent of all the lords tem- 
porally paiTed the bill. 

In the fame parliament great complaint was made of the extor- Rot.parl.3 R.a. 
tions committed by the biftiops and their officers; and thereupon a ""• 3^&4c« ^ 
bill was framed, that juftices of peace might enquire thereof, and a ^^7 •*• • 
forme of a commiffion deiired to be enafled ; the prelates and clergy 
made their proteftation exprefly againft the faid bill to heare cxtor- 
tionsy &c. tending to the blemilhing of the liberty of the church, 
&c. whcreunto it was replyed for the king, that neither for their 
faid proteftation, nor other words in their bchalfe, the king would 
not ftay to grant to his juftices in that cafe, and all other cafes, as 
was ufed to be done in times paft, and was bound to doe by vertue 
of his oath done at his coronation, whereupon the adl and forme of 
a comroiftion pafted as was deftred. 

At the parliament holden in the 11 ycare of Richard the fecond. Rot. pari. 11 R. 
in the beginn^ig of the parliament holden in that yeare, the arch- *• ""• 9> i°' 
bifhop of Canterbury made openly in the parliament a folemne 
proteftation for himfelfe, and the whole clergy of his province, 
which he defired might beentred, and fo it was: the efteft whereof 
was, that albeit they might lawfully be prelent in all parliaments, 
yet for that in this parliament matters of treafon were to be en- . 
treated ofi whereat by the canonicall law they ought nor to be [ 587 ] 
prefent; they therefore abfented themfelves, faving their liberties 
therein otherwife: the like proteftation did the biftiop of Durefme 
and Carlifle make. At which parliaments divers ftatutcs were 
made, nothing concerning life or member, as the 7 chapter con- 
cerning merchants, the 8 chapter touching annuities, the 9 chapter 
againft new impofitions, the 1 1 concerning keeping of aftifes, &c. 
all which were good and perfect ftatutes, and yet the prelates af- 
fented not to them. 

At the parliament holden in the 13 yeare of Richard the fecond, 13 R.t. ca. 2. 
when the two bill were read, the one intitled a confirmation of the »3 ^' *• ^^' 3- 
ftatute of provifors, and the forfeiture of him that accepteth a bene- ^^^' * ^* 5* ^- 7- 
£ce againft thaj: ftatute; the other intitled the penalty of him that 
bringeth in a fommons or fentence of excommunication of the pope 
againft any perfon upon the ftatute of provifors, and of a prelate 
executing it, both which bills tended to reftraine the popes autho- 
rity, which he claimed in difpofmg of ecclefiafticall promotions 
within this realmc. The archbiftiops of Canterbury and Yorke for Rot, Pari. 13 R. 
the whole clergy of their provinces made their folemn proteftations ^* nu* 24. 
an open parliament, that they in no wife meant or would aftent to 
any ftatute or law in reftraint of the popes authority, but utterly 
withftood the fame, the which their proteftations at their requefts 
were inrolled,and yet both bills paiTed by the king, lords, and com- 
mons, which are in print. 

See the ftatute of 16 R. a. and many others. 15 r. 2.ca. $. 

It is ena£ied by the king, lords temporal!, and commons, that no Rot. Parlia. 
man fliould contra^ or marry himfelfe to any queen of England, nieat.6H.6.nu. 
without the fpeciall licence and aifent of the king, pn paine to lofe ^7* 
all his goods and lands. 

The bifhops and clergy being prefent, affented to this bill, 
as farre forth as the fame fwerved not from the law of God, 
and of the churchy and fo as the fame imported no deadly finne, 
this was holden no affent; and therefore it was enaded by the. 
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king» lords tempordl> and commons, and fo Specially entied, omitdn|; 
the prelates. 

And thus much as concerning the fecond article fliall fnffice. 

As to the third point, when an suGt is fpecially entred, ibat it 
was enaded by the kin^ the lords temporally and commons, it smft 
be intended, that the bi(hops abfented tbemfelves, or if they were 
prefent, protefted againft it, or gave foch voices as were <otam 
figaa tt confuetudinem parUamtnti. And for this ad of 35 £. i. in 
letters patents made within 8 yeares after this ftatute, it is affirmed 
to be an ad of parliament ; by foure ads of parliament in the 4 and 
5 and 25 yeare of £. 3. the fame is holden for an ad of parliament;, 
and fo it is in 13 R. 2. cap. 2. flat. 2. 

(10) Cenfum aliquem per /uf^iores. Sec"] This branch is plaine, 
and needeth no expofition. 

( 1 1 ) Confiderata qtuJitate deU^iy et regime frohibithms penfitto con* 
UmptUt graviter puniaSurA That is, by fine and imprifonment, ac- 
cording to the quality otthe offence. 

(12) Ne de cattro taUagia, &c.] Hereby are all fnch tallages 
forbidden. 

(13) Et hoc fuh forisfoBura omnium^ qtup in pottfiatt fiuL.^imnit 
etforis/acere poterunt in futuro.^ This is the like forfeitare as is 
given by other flatutes in cafe oi prtrmunire, *vix, the fbrfeitnre of 
his lands^ which he may forfeic« and of his goods,4Uid to be impri^ 
foned at the will of the king. 

(14) ^uodabbates Cifter? et Pramonjlr^ wdinum^Uz^ This branch 
(as it hath been refolved) is impo{Iible> and inconvenient to be ob* 
ferved : ixnpoiUble, becaufe it is hereby enaded that the common 
feale, &c. mould be in the cuftody of the prior, and kA foore of the 
worthieft and dL^creeteft of the covent, fealed up with the private 
feale of the abbot, &c. and if any writing, &c ihouH be iealed with 
any other feale then with the faid common feale lb (as is aforefaid) 
kept in cuftody, it (hould be void, &c. for if it be kept in cuftody 
under the feale of the abbot, then no writing can be iealed by the 
abbot, and if the abbot taketh it out, and feale^ &c. then is it not 
kept in cuftody under his private feale; and therefore it was re« 
foked by the whole court of the common pleas, that this branch, 
being impoiUble to be obferved, is void ; the court al(b refolved, 
that It was inconvenient: for they faid, that if the ftatute (houldbt 
obferved, every deed that pafTed under the common fibale might be 
undone by a iimple furmife, &c. 

Bradon faith, that lex eft fanSlio jufta, juheus honeftot et frMbau 
contrarian fo as every law muft have three qualities: i. it moft be 
jufta: z, jubens hon^a : ^, prohibens contraria. And if it hcjttfia, 
it muft have five properties: i. it muft hepojpbiiis, z.MeceJfarim, 
3. coryveniens, 4. mant/efta, 5. nulio private commodo, Jed tommtad 
utilttati edtta. And this is grounded upon holy writ, Legum 
conditores jufta decernunt. Vse qui condunt leges iniquaspet Jcriheutes 
injuftitiam fcrip/erunt* 

(15) Cteterum intent to domini regis non exiftit^ ^c] By this branck 
the power of vifitation is referved with three reftridions or Umxta* 
tions : l .juxta officii ftd debitum, 2. in his duntaxat^ qua ad ohftr^Mm* 
tiam regularem, et ordinis /ui difdplinam pertinent : ^,prvoifi quod, 
^c, nihil, lie. extra prafaium regnum, i^c. de/erant, 

(16) £t licet ordinatipnum etftatutorutny ^V. a parUameuta froxim* 
praterito.] That h, at a parUa«»ent faoldan ac .Weftminier, 

die 



l)e frangentibus Pri/bnam* 5lB3 

Mte dominka'fro^f^ feftfsftum San^i Matbai apofloU, in the 33 yeare 
pfE.'ii 

(17) Cum n^cttore delihcrathne et maturitate procederent. ] Accord- 
ing to the ancient rule« deliberandum efi diu, quod fiatiundum efi 
Jmeh 



STATUTUM DE FRANGENTIBUS PRISONAM. 

Editum anno i Edw. II. 

[589] 

T\B prijenariis prifonam frangen^ (CONCERNING prifoners which 
•f""^ tibusj dominus rex vult et pra- break prifqn, our lord the king 

cipit^ quod nullus de catero^ qui prifo^ willeth and commandeth, that none 

nam fregerit ( 1 )^fubeat judicium vit^c from henceforth that breaketh prifon 

vel meTfibrorum (2) pro fraciione prt- (hall have judgement of life or mem- 

foiut iantum^ mji caufa (3), pro qua ber for breaking of prifon only, ex- 

capus et imprifonatus fuerit^ tale ju» cept the caufe for which he was taken 

dictum requirai^fi de ilia fecundum le* and imprifoned did require fuch judge-* 

gem et conjuetudinem terra fuijfet con- ment, if he had been convi<9: thereupon 

vi^usy licet temporibus prateritis ali- according to the law and cuftom of 

Ur fieri confuevit. the realm, albeit i|i tipnes paft it hath 

been ufed otherwife. 

(3 Inft. 69, 70, Kcl. 87. Fitz. Coron. 134,) 

At a parliament holden at WeH^jmllcr in crd* ajfumptionis heat a Inter placita & 
Mariar^ anno regni E, I. 23. the Use adl of parliament was made mem. coram do- 
with the like title as this is, totidem 'verbis \ and therefore it may be, J^"E.7f*' *"™* 
that it was recited and affirmed at the parliament holden in i Ed. 2. 
which onely is mentioned in our printed bookes. 

It appeareth by our anqient authors of the law, that if a prifqner, Braft. li. 2. fol/ 
whatibever the caufc was for which he was committed, had broken ^'^'^^ ^?^' '^* ^ 
the kings prifon, and efcaped out, it was felony ; becaufe, intereft reip, ^^^^ \\\^\ * ' 
utcarceresjint in iuto: but yet it muft have been an adluall breaking -o, b. 
of the prifon; for if the doore.had been open, and he had gone 
out, or if others without his privity had broken open the prifon 
doore, &c. and he goeth out, and efcapeth, or if the gaoler himfelfe 
had let him out ; in thet? cafes it had been no felony, becaufe the 
prifoners did not aftuafly breake the prifon. And fo it is of a 
^lon that is under caftody of the kings officer (which is an impri- 
ibnment in law) and divers men doe refcue or take him by force out 
of the cuftody of the kings officer, this is felony in theifi all by the 
common law. And :o doth riufley chiefejuftice report the cafe, iH.7#fQ.6,a< 
that in the raigne oi £d. 4. when he was attorney, it was refolved 
by fiilling chiefe juftice. Choke, and the j Jdges^ that the refcous of 
a felMi, to ukc him oat of cu^ody and prifon, was alwaies felony 
8 Vf 
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De frafigentibus Prifonani. 

by the common law, but of the prifoner himfelfe it was not» kCi 
which muft of neceflity be intended, when other men did reicae 
him, or brake open the prifon without his privity, and thefe wordt 
in the report (tanqui leftatutefmt fait de frangeutibus prif9nam) 
ought to be omitted. 

Forafmuch as every man defireth to be at naturall liberty, the 
Mirror complaines of the common law in this point, and faith, 
ahufiom eft a tener efcape de prifoner^ ou de hruferie del gaole pur pecbe 
mortell, car eel ufage neft garrant per nul ley^ ne in nut part eft ufeferfjve 
in ceft realmet et en France , eins eft leu garrantie de ceo f aire per la ley 
de nature. Hoc tile, 

(1) Nullus de catero qui prifi>namfregerit,'\ Nota, ■ he that is in 
the (lockes, or under lawfall arreft, is fald to be in prifon, although 
he be not infra parietes carceris : and therefore this branch cx- 
tcndeth as well to a prifon in law, as to a prifon in deed, b Albeit 
divers lords of liberties have cuftody of the prifons, and fome in 
fee, yet the prifon it fclfe is the kings fro bono publico: and therefore 
it is to be repaired at the common charge : for no fubjeft can have 
the prifon it felfe, but the king only: and therefore Britton, n^' 

fupra, fpsaking of the kings prifon, doth include all prifons. *^Por 
that which was called the bifliops f prifon, fee the ftatutcs of 
23 H. 8. and i E. 6. This (fregerit) is intended an adtuall breaking 
of prifon as hath been faid. 

If the Iherife have a capias upon an inditement of felony againft 
A. and coming to arrefl him, is fo diflurbed, that he cannot arreft 
him, this is no felony; for A. was never in prifon: and therefore 
prifon in that cafe could not be broken. ^ • 

In fome cafes it is lawfull for the prifoner to break prifon both at 
the common law, and notwithftanding this ftatute : as if the pri(bn 
be fet on fire, either by lightning or otherwife, unlefTe it be by the 
privity of the prifoner, he may break prifon for fafeguard of his life. 
Etfic infmilUus, For, quodcunque aliquis ob tutelam corporis fuifece* 
rit, jure id fccijjfe <videtur, ' But it muft be, inevitabilis mcef 
fitas. 

(2) Suheat judicium 'vita ^el membrorum,'\ Thefe words at the 
making of this aft extended as well to treafon as to felony. In 
2 H. o. it was enaded to continue till the next parliament, that if 
any be indited, appealed, or taken for fufpicion of high treafon, and 
breake the fame prifon, it Ihould be high treafon. And the reafon 
of that a£l was, becaufe that by the ftatute of 25 Ed. 3. de proditio- 
nibust no other offence then is therein mentioned can be adjudged 
high treafon, untill it be declared ^y ail of parliament ; and there- 
fore that adl of parliament being in the negative, if a man be in- 
dited or appealed for high treafon, and breake the prifon, this 
breaking of prifon is not high treafon, till it be fo declared by par- 
liament becaufe fuch offence is not mentioned in the a6t of 25 £. 3. 
and therefore according to the ad of 25 £. 3. it is fo declared by 
the adl of 2 H. 6. And yet the refolutionof the judges in i H. 6. b 
good law : for there the cafe is, that a man outlawed of felony was 
in priibn in the kings bench, in which prifon he knew that certaine 
perfons were there committed for high treafon, and brake prifon, 
and carried and led out the prifoners that were there in gaole for 
treafon ; and feeing there be no acceifaries in high treafon, this was 
an abetting and aiding of them for their efcape, he knowing them 
to be imprifcned for high treafon ; and thereof he was indited, and 

arraigned> 
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rraigned, and ittBBiei :xr riLr- =- -= -^ir- 
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rawne an2 han^.-c. vracn -t zs — :: :' :: 
rincipall eai of r.:f jiii t-_- t -t— *. :ii 
Jlohy mig'iclie Lncliri. \Tr-rr^\^ - ;. r- _ 
afon, fcr ae "s^^if: r 2:" 1 — ■- .. .::. 
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-i^a maa,y^ £i.'— fT^i ; .. r .■■ oiirrr^r .". 7.1. rr^. . 
Icr.y, becaufi i; Ii „" -.jr-'nr'Zii .:.■. ^zic ^. 
^ mimbri. E: ;V *: ire-. — -. 
(3) A7^M.i.'i:.; T- :£z iz^h-t " - 
=ndoI of ilasifail c=ij: jzz, ^ttli—z 1..; zrr.: 
^iLhinthi3a£. 

Impnibn!Der.b ii 1 .-Lir:iirr :r . iz.zjl 11: *r — .= - 
Tiother, b7 la-FTun wtsst ji zis-« - - -■ 

wlien:!ie <aier.c5 ir^-iritr r- r.Txr - - 
^oth noc appears 2v jzan^r :: -ti-.-— _ :- — _■: 
die par^ ^ zikJr: i=cn = ~:2n-— . _ - 
r qx)n aa appeals u -r^ --t :f 1^ -- - ^ 
"Ppeare by aatrsr zr — r~:. li ■r-.r:: , - — 
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ic. Biic beryz-tt ::ie:l: yn -jiitzJL r.z^i ■ -. — 
^aihe firft cafe, -yacvir iz- z^-r.- t-„-- ---::■:- 

'fender be :akeii 37 r:r:2 ;f 1 ::r--L:. .::: v _— _- 
lecbrcakpriicii itis :»:r.-:~. I.'-..:: ■:.: rs ■:" "^■^'^ 
^ tiieociifr caie.Lf rx :*= :z- :e 1^-:= jz ... . ■ - 

ed to prilba fcr a -'^zzzi.^ -h :-- itjl -f _: : 
'elony, for riierc b '^c cas::- ir-i ■.:* - . ; 
tft caufij pri qu^ csp-zr -ir- -. -j ...... "r 

^aafe mail be jal. a£i =cc r:: risr., '-:r -..: :. :-. 
...ll^udgement. 

I? A. give B. a asii-rJI *r:-:L '-- v ::-. .A. 
^^lifcn, and brsak-^i p-ifcz, ^ r-r:: :- .i^ ^ 
'^eare, this deadi haai r=:arL:ic u v.- t~:.-^ . : :-. 
^^e but fidiocs ia law, anc aciiTa i-» : :-: i 1 
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Seeing the weigh: cf this b-szr-i xictlrr :-:; z-r.'z. z-^ ^-;^<" 

^he efcape eidier in :he :;arr--, cr ':=. rze qt:-: V :'*1:--. . i-pc; i^:.i 

""^pon the laTrfuIneffc cf 'tr.e'>jr.-.-.-=K5.v i: ti I b- r^c^iT-ry :c liy 

^ouiewhat hereof: trft, i: zzzl je iz wrlh-g in :.**.? raaie% ar.i 

under the feale of him that ir.ike? t>»? ra.T!e, exprelEr^ his c*T;c;r. 

place, and authority, by force whereof h; miittth me -t.:.-"^*^ 

and is to be directed to the gaoler, or keeper or t.^e C:i^>le or priion. 

2. It muft containe the caufe (as it exprcily appsaieth >v i as aCh 

nifi cam/a p'o qua caplus, Ifc.) bat noc fo certiinly, a? an iuviitcmcnt 

ooght,andyet with Inch convenient certainty, as it may app-'urt* iiu^i- 

cially, that the offence talejudicin.n nquirit as /ra tdt,\ ^r.i'.liionu < ' '• 

in perfonam domhti rf^:s, or pro cofttrnf. i:\ut\i m 1:^*1: Jir.i: ^t.i^:ti »»;;-»• 

^c. or/r» contra/rariuravtcneta domini nj^is, or pr^ piiri'*i p*Vif.i» ^»'. 

^/jc. prcmerte (taVii)magiftri J'ui> ovprojUcnui, i-;*. pr- «.r.' /•*'"• 

II. Inst. 3 F 
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25 £• 3. fo. 42. 



9E.4.26«4ia/r. 
5. 2ft£. 3.coron. 
24A9 143. 24S. 
43 E. 3. ib. 424. 
3E. 3. ibid. 312. 
328.333.345, 
346. 2E.3.f. I. 
26 all*. 51. 22 £. 
3. 13. 27a(r.42. 
27 afl*. p. 1 16. 
i5E.2.coro. '^8, 
9H.4. 1. loH. 
4.7. 11H.4. II. 
^E.2.coro.422, 
430,431 27 H. 
6.7. 39 H. 6. 33 
I R. 3.ca. 3. 
a H. 5. ea. 7, 
21 H. 7. 17. 
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4 8,-?- 17. 
iH.7. 6. 




(^r. or /ro hargUria, or roUeria, lie. or frofeloma, viz. for fiealing 
of a borfe, &c. or the like» ib as it may in fuch a generality a|>- 
pearejodicially» that the offence tali Jtuficium requirit. And this 
16 prored both by reafon and authority. By reafon» firft» for that 
it is in cafe of felony, qu^g inducit ultimum fuppUcium\ and therefore 
ought to have convenient certainty, as is aforefaid. 2. Alfo it mufb 
have convenient certainty, for that a voluntary efcape is felony in 
the gaoler. 3. If the mittimus fhould be good generally pntfeumth^ 
then as the old rule is, igncrantia judicis foret ctdanutas inmocentis r 

for the truth of the cafe may be, that he did fteale charters of land,* 

or wood growing, or the like, which in law are no felonies; and ^ 

therefore m reafon in a cafe of fo high nature concerning the ^^ 
life of man, the convenient certainty ought to be (hewed. 

By authority. The conftant forme of the inditement in thai 
cafe for efcape either by the party, or volunterily fuffered by thi 
gaoler is, that he was ^Lrreded fro/u/picione cuju/dam/eloniir, viTufn 
morte cujufdam M,N,felcmce interfedi, or the like; for the indite 
hient muft rehearfe theeifed of the mittimus , which dire^y provethj^. jm^ 
that the caufe in fuch a generall certainty ought to be ihewedi^. ^^ 
Fid, 25 E. 3. fol. 42. 

Alfo if a man be indited of treaibn, or in^ted or appealed fbr^ ic^-^^ 
felony, the capias thereupon, whereby the party is to be arrefleds. ^"3 
comprehcndeth the caufe. A fortiori the mittimus, whereby the^^ - 
party is to be arrefted, having no fuch ground of record as th^^—— 
capias hath, mud, purfuing the e£e£l of the capias, comprehend the— ^ * 
caufe in convenient certainty. 25 E. 3. fol. 42. pL 32. ther<a- ^^ ^ 
ought to be a certaine caufe: and in the fame leafe, pL ^$* ^"^^ 
in cafe of breaking of prifon, the caufe of the imprifonment biighl^" -*- 
to be (hewed . ^ 

If a man be indited, qmd fehmice frcgit pri/onam^ lie, generally, it 
is not good ; for the inditement ought to rehearfe the fpecialty ol 
the matter according to the ftatutc, that he being imprifoncd fbi 
felony. Sec, /regit pri/cnam. We have quoted many other booksj 
which though they be not fo certainly reported, as might have bee 
wiihed, yet tlic judicious reader will gather fruit of them. But ft 
before the expoiition oi Magna Charta, cap. 2g,-verbo^Aut per Itgi 
terra, and obferve well the words of the writ of habeas corpus, for 
diredl proofe that the caufe ought to be (hewed. _,. 

Laftly, fee hereafter in die expofition of the flatute of articu!^^^^ 
cleri, the refolution of all the judges of England, the anfwet^^^ 
to the 21 and 22 objeftions, which we will in no fort abridg^^^ 
, for the excellency thereof, but rcferre you to the foontaine^^ ' 
themfelves. 

Hereupon it appeareth, that the common warrant or mittimum^^^ 
to anfwer to fuch things as (hall be objeded againJd him, is utterlyv^ 1 
againfl law. 

Now as the mittimus muft containe the caufe, fo the conclufioir^^^ 
muft be iiccuTding to law, <vix. the priloner fafely to keep, imtill hf^^^f^? 
be delivered by due order of law, and not untill he that made iw -^ ^ 

' (j^ll give other or*er,.or the like. - ^ ^ ^. 

And if the warrant be not lawfull, if the gaoler fufFer ftich a pri- ^ "? 
foncr to efcape voluntanly, it is no felony in jiim. But admit th^ -^^' 
w I rant be law/iill, and in ^^art culnr for felony, and the gaoler futfer ^=^ 
him willingly 10 e'ca^ie, uni'll the prifoner he attainted, the ga\ 'ei ^^^ 
(hall not aulWcr to tuc efcape, tncJgh the priloner be indited; fo ^^-'" 
8 ih^ ^ ** 
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the felony of the brifoner fiiall not be tryed between the king and 
the gaoler, becaufe the prifbner is ^a Uraneer thereunto. But if the 
warrant be lawfully and there is a felony done, and one is lawfully 
tommitted for the fame, if he breake prifon he may be indited for ^^ h* 6. 33. 
that efcape before he be attainted of the offence, becaufe he is party. 
And albeit the gaoler be de fddo^ it non de jure, yet (hall he be 
charged iox the efcape. " 

And certainly this law of mji caufa, l£'c, agrceth with that ja- 
diciall faying of Felix iii the holy hiflory,^^ ratione mibi videtur A£i.Apoltc.»j. 
mittere 'vinSuniy et caufas ejus non Jignificare, And whatfoever ^*'» *?• 
Felix was, yet according to that old rule, Veritas it quocun^ue dicitur 
i Deo eft, 

(4) Tale judicium requmtj] If 4 man be committed by lawfuU 43^-3-<^o*''454' 
warrant for fufpicion of felony done, if he breake prifon^ he may ^"p* ',*' u g 
be indited for that efcape, albeit the commitment be for fufpicion „.f ^/'c:! t.1« 
bf felony, and yet no judgement can bfe given agamft hmi for Mortimers cafe. 
fufpicion, btit for the felony it felfe; whereof he is ^fpeded; and i H. 6. 5. 
fo be many prefidents. x Mar. Dyer 99. 

And albeit the words be iii the prefent tiihe, yet if a felony 
be made after by pai-liament, it is within the provifion of this 
iktute. 

. For other matters concerning efcapes, you niay reade the learned 
4reatiie pf juilice Stanford, pi. coron. fol. 30, 31. &c. which need 
hot here to be inferted; 



STATUTUM DE MILITIBUS; . [593] 
Editum Anno prima Edw. II; 



THIS writ king Edward the fecdnd granted In the tinie of the 
parliament, and caufed it to be entred of record ; and there- 
fore is here (tiled by the name of a ftatute or ordinance, and the 
very frame of the writ doth prove it to be no aft of parliament : 
but let tts take the ford as we £nd it, and perufe the word^ 
thereof. 

C^^n 1. £\pMlNUS rex cincejftt^ O^^ foveraigrie lord the king 
quod omnes illi qui milites hath graunteid that all fuch as 

Hfe debentj et non funt ( i )> ^^ diftri£ll ought to be knightcs, and bee not, and 

fuerint ad armd militaria fufcipienda have beene dilr rained to take upon( 

infra feftum natalis Domini^ hdheant thenni the order of a knight within tbi 

tefponjiim ad pradiSfa arma militaria feaft of the nativitie bf our Lord, ihall 

fufcipienda ufque in oSfab* fan^i Hi- have refpite to take the forefaid armes 

hrii fine a£f tone : et extunc^ diftrin" of a knight, untill the utas of Sunt 

gantury nifi intervenianf. Hillarie without occafion, and atler 

2. Itefk 3? a ^^^ 
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2. Itm concej/tt quodfi all qui 5 qiief- 
tus fuerit in cancellaria^ quod diJlriSius 

• fuerit^ bfc, et non hdbeat xx. U. terns 
infeddo^ vel ad terminum vita fua^ et 
hoc velit verificare per patriam^ tunc 
difcretis et legalibus militibus de comiV 
ad pradiRam inquifitionem capiendam 

fcrtbatur. Et ft per illam inquifttio^ 
nem ita fuiffi conjiiterit^ fiat ei refue- 
diumy et cejjit diflri^io^ 



3. Item Ji aliquis implacitatus fue- 
rit de iota terra fua^ veletiam de parte 
ejufdemy ita quod reftduum nonfufficiat 
advalentiam xx. lu et hoc po£it vert- 
ficare^ tunc cejjet diflriSiioj donee pla- 
cHum illud termimtur* 

4* Item Ji quis eorum teneatur in 
cert is debit is atterminatis ad f caeca- 
riunij ad certam fummam inde pent- 
piendam per annum^ et rejiduum ter* 
rarum fuarum ultra pradiSiam futn- 
mam valorem xx, li, annuarum ?:on 
aftingaty cejfet dijiridlto donee pradic- 
turn debit um fuerit folut urn* 



5. Et nullus dijlringatur ad arma 
militaria fvfcipienda antcqt^am venerit 
ad atatem 21 oHnerum. 



6. Item nullus ratione terra fuay 
quam tenet in maneriisy qua nunc funt 
de antiquo dominico coron\ et tanquam 
jokemannuS'^ et qua terra dabit tallu- 
gium^ qtiatrdo dotninica Ye^is taltian^ 
tury dt/irhigatur ad arma militaria 
fujcipi'enela% 



7. Item de ilRs qui terras faas te- 

., . ntnt in focagio de alils jna*- 

[ 594*1 fftriis quam de maneriis Co- 

fona^ et nullum facimt fer^ 

viiium 



that they fliall bee diftrained except, 
they make fome other meane. 

Alfo hee hath graunted that if zti^ 
will complainc in the chauncerie, be*- 
caufe hee was diftrained, &c. and hatlk^ 
not xx.li. yeerelv in fee, or for terme- 
of life, and will prove that by^ tht 

countrey, then it (hall bee written 

unto the more difcreette and fagcj =. 

knightes of the (hire, to take the fayd — 2 
inquifition, and if it fortune to b tt 
tryed fo by the fame inqueft, hee fliall ^M 
have remedie and the diftrefle flialL^H 
ceafe. 

Alfo if any bee impleaded for all ^^ 
his land or for part of the fame^ fo^^c 
that the refidue bee not fiifficientto*^^ 
the value of xx.li. and can prove the ^— J 
fame, then the diftrefle fliall ceafe ^^= 
until! the lame plea be determined, - 

Alfo if any of them bee bounden -^ 

in certaine debtes awarded in the cf- 

chequer for a certaJhe fumme to be "- 
received yeerely out of his lands, (o -^^ 
that the refidue thereof doth not^i— = 
amount to the yeerely value of ipc. li. — 
befides the fame fumme : the diftrefle 
(hall feafe untill the forelaid debte be 
clcerely paide. 

And none fliall be diftrained to 
take upon him the order of a knight 
before that he come unto the age of 
xxi. yerres. 

Alfo none by jeafon of any land 
that he holdeth in manors which be 
now in auncient demeane of the 
crowne as a fockeman, and which 
lands muft alfo give tallage yrhen 
the kings demeanes are tayled, fliajl 
be diftrained to take upon him the 
order of a knight. 

Alfo of them that kold their land$ 

in focage of other manors then of the 

manors of the king, doing no forreine 

fervice, the rolles of thj chaunceiic 

' • ih-Ai 
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nforinfecum^fcrutentur rotuli de (hall be feardicdfor the rime of the 

Kfr/tf de tempore pradecejforum kings predeceflbrs. And it (hall bcc 

/ regis^ et fiat fecundum quod fieri done as it hath ufed to be done. 
'vit. 

Eodem modofiat de clericis infra In like manner (hall be done of 

exiftentlbus laicmn feodum te- clerkes being within orders, holding 

msj qui milites ejfe diherent^ ft lay fee which (hould be knights tf 

^uijfent. * they were laye. 

Item nulhis diftringaiur pro bur^ Alfo none (hall be diftrained for 

fuis^ licet valorem xx. li, attin^ his burgage lands, although they doc 

aut plus. amount to the value of xx li. yeerely 

or more. 



» Item qui milites effj dehent et 
intj qui per modicum tempus ter^ 
\as tenuerunt^ ct fimiliter qui ni* 
fene^futemy vel defectum mem* 
m babentj feu morbum incurahi- 
tel onus Hberorumj vel placitorum 
nty vel alias caufas necejfarias 
ndunt : adeant ad Robertum 
^, et Anto^ de Berky et coram eis 
faciant : quibus eft injunSium^ 
7cuftdum difcretionem eorum^ ra^ 
He 5 fines admittant de viris pra* 



Alfo they diat ought to be knights 
and be not, which have holden their 
lands in their hands but a fmall time« 
and likewife fuch as fhoulJ belcni^hts 
that do pretend great age, or deiauk 
of their members, or any other incu- 
rable difeafe, or charge of their chil- 
dren, or of fuites, or do alledge fuch 
neceflary excufes, they (hall refort 
unto Robert Typtoffe and Andionie 
de Berke, and mall make fine before 
them, to whom it is enjoyncd tha^ 
according to their difcretions they 
(hall admitte the reafonable fines of all 
fuchperfons. [Rq/ieirs TranJlation.J 

Dominus rex concejjtty quod omnes illi qui milites ej/i dehent » et 
»r.] That is, the king doth grant, that all they which onght 
cnights, and be not, &c. In thefe words confiil the locke and 
:y of this writ, njtx. who by the common lawes of this realmc 
'(that is, dejure) to be compelled to be a knight. For the 
(hindine whereof, and of all the parts of this writ, feven things 
to connderation. (There beipg foure kinds of knights, ^i/zz. 
t5 of the garter, knights banaret, knights of the bath, and 
ts bachelor of the fpurre, 3 E. 4. cap. 5.) 
ft, of what deg ree kn ighthood is. This writ being undcrftood 
night bachelor. ,• 

s refolved in our bookes without any confradiftion, that the " £• 3* *>'ev- 
of this knig!u is a name of dignity, and of the inferiour de- ^59* ^^ ^' 3^ 
of nobility ; and therefore is parcell of his name. And in '^g ^Y^* 
md inditements he ought to be named knight by the common \i r. 2. b'ev. 
but fo it is not of the ftate of an efquire or gentleman. * Brit- 925. 4 H. 4. z. 
Icth a knight honourable, and in the record of 9 E. 1. Sir 7 ^•4- 7- " '^• 
Afton knight hath the addit-on o{ nobilis\ and certaine it is, ^ ^^'^^^'^* 
being it is a name of dignity, it followeth, that he ought t • j/|5, 5, ,','^* 
iifficient revenue to maintaine that dignity. See W. |. cap. 



1.4. 19. 15 E. 4. 14. 
ruu 63. Somcrfcu 



18 £. 4. 20. 21 E. 4. 71. * Brit. cap. 25. fo. 49, 



21 H. 6. 52 H 
6. 2Q. 35 H. 6 
b. Mich. 9 £. 
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f o. 'verio ehi^alers, that in ancient times coroners onght to hame 
been knights, and the reafon was, for that beine knights, th^ 
law did intend, that they had fufficient to anfwer ooth the king 
and the fufajed, if caiife ihoaid require. But hereof more ihall bee 
faid hereafter. 

In the meane time this is to be obferved, that the greater digmty 
doth never drowne the leiTer dignity, but both ftand together in 
one perfon : and therefqre if a knight be created a baron, yet he 
remaineth a knight (lill ; and if the baron be created an earle, 
yet the dignity of a baron remaineth, et Jic di cateris. But if an 
efquire (which is no name of dignity be made a knight, the degree 
of the efquire is changed, and gone, and cannot fq be named in any 
jndiciall proceeding. 

Secondly, of what quality he that is to be a knight ought to be, <^/, 
&c. We have not found that a baron, being a lord of parliament, 
or higher degree, hath been diilrained ad arma militis fiifcipienda. 
But he that is diftrained, &c. ought to be a gentleman of name 
and bloud, claro loco natus^ or elfe non debeu he ought not to 
be compelled by this writ to take the dignitie of knighthood 
upon him. 

Of ancient time thofe that held by knights fervice were regu- 
larly gentile, and thofe which held by focaee,or in burgage, were 
yeomen or burgefTes : and this appeareth by the ancient rule of 
law, * Lex Anglia nullum fcutagium out fewttium ntiUtare dtjhckman^^ 
X9 R.2.in(lorr nis aut burgenjibus expetit. It appeareth alfo by many ancient re- 
prodam.Neqnis cords, and particularly by this writ, that Jockmannust t^c» et qui 
snilet, armigcfr, ,^^^ fg^^g^f infocagio, (^c, et nullum/aciunt forin/ecumfervitium, that 
is, thofe which hold in focage, of what value foever, and doe no 
knights fervice, ought not to be knights, non dekent^ ISc. And our 
writ faith, Nullus diflringatur pro burgagiis/uh^ i^c, no man ought to 
be diftrained to be a knight for the land which he holds in burgage^ 
&c. of what value foever. But though it were of ancient time a 
badge of gentry to hold by knights fervice, yet now iempora mutan- 
/ivr, and ' many a yeoman, burgefie, or tradefman purchafe lands 
holden by knights feryice, and yet (non debet) ought not for 
wan^ of gentry be a knight. At this day the fureft rule is, NobiUs 
funt qui arma gentilicia antecejforum fuorum profexr^ pojjunt ; therefore 
they are czWed Jcutt/eri, armigeri, ^V. W hen a knight is degraded^, 
one of his punifhments is, quod clypeus funs gentilicius wverfus erit, 
and here his armes be reveried that beareth none. 

Lands and tenements anciently holden by knights fervice, be^ 
longing to the nobility and gentry of the realme, are not of the cuf- 
tome of gavelkind, which belonged to the yeomanry, and were 
holden in focage for the fervice of the plow: and this appeareth 
tenus per fervice by the judgement of the whole parliament in* 31 H. 8. cap. 3. and 
delf 'ruisbeaV^* ^^ ^^ ^°°^^ ^^ ^ ^' 3" ^^^' ^refcription 63. and 26 H. 8. foL 4. 
* V H."?! cap.^<5. *^^ ^^^ reafon thereof was, becaufc the lands and tenements holden 
9 H. 3. pre- ' * by knights fervice fhould not be carried by defcent into many hands 
fcript. 63. z6 H. of iffues males, whereby the, fervice for defence of i^e realme in a 
8. 4. b. Bradt. few dcfcents fhould be loft or diminifhed, and the owners (the lands 
GianVil fol 6 ^^^"S divided into fo many hands) ihould not be able to maintaine the 
In BundeUo. countenance of their order and degree. Interftatutafeu inftitutiones 
eicliae:. ao i E,* H. I. cap, 1 1. Militibus qui per loricas terras fuas de/ir^iuntf terras 
3. acc\ dominicarum carucarum /varum quieias ab cmtiibus gildis, et ab omni 

opere ipfo dono meo concede ; utjicut bcnignitas mea piopenfior eft in eis, 

ita 



7 E. 4. 7. ad- 
judge. 32 H. 61 
29. 



[59s] 
Vid. 7 E. y. 
•a. 19. Un 
gentlehome de 
cftat. Pat. 38 
£• 3. part. I. m 
io«RezUcen- 
tjamdeditjohan. 
' ni Beverly armi' 
0ero fuo, &c« 
Rot. clauf. 



^ I X H. rot, 
clauf. m. 2. 
Omnes qui te- 
xicnt per (ervi- 
tiom militare in 
capit aaiJitei 
iiant. 

* See here cap. 
6^7 Glanv. 
lib. 7. cap. 9« 
Burgenfis. 



Mtch* 9 £. 2. 
fol. 61. in libro 
nico. Dower de 
locage terre, & 
nenny de terre 
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ita mibi fideUs fint : tificut tarn, magno gravamine allruiati Junt, ita * 
equts et armisfoheM inftruaut, ut aptiet paratijint adfer<uitium nuum^ - 
€t ad defenfiomm ngm mti* And where it is enaded by the ilatjute Prerogat. regis, 
oi prerogat* rens^cap, i6> quod fcemina non partidpahunt cum mafcuhs^ "P- ^p"f t, 
it is to beunderftoodof iuch as be in equall degree; as the filler J^* , [„ » 
iha.ll not inherit with the brother, becaufe they be in cquall degree ; Jj^co rot? 22?* 
but the daughter of the fonne fliall have a part with her uncle, for Kane* for th« 
they be not in equall degree. cuflomc of ga- 

A knight is by creation, and not by defcent, a gentleman is by ▼ejkmd. Hill, 
defcent, and yet I read of the creation of a ^ gentleman ; and thus it Kan'**pir de"^ 
was : a knight of France came into Bngland, and challenged John 6enbroke« cafe^ 
Kingflon (a |;ood and a ilrong man at armes, but no gentleman) as & m. iS £. i. 
the record faith, ad certa armorum punaa, ^c. perfidenda. Rex, ut j? ^^^ '^^' 6** 
^ra^Sus Jobamus bonorahiliu§ in pramiffis accipiatur, ip/um Joban- i^ p jye*l^e ^ 
nfm ad ordinem gin^o/orum adopta'vity et armigerum conftituit, et certa b r^j, patent* 
bonoris infignia ei concej/it, l^c. Note, the king made him no knight, an. 13 R. st. 
as his advcrfary was, becaufe. he was no gentleman. part. i. 7 H. 4. 

But fey any thing that I have reade and doe remember in the ^®^- 7- " ^ S« 
raigne of H. 4. or ever before, gentlemen of name and bloud had *^*^' '•' 
ytry rarely the addition of generojus or armiger, as of a Hate or 
degree, but were diftinguiflied from yeomen, who ferve by the 
plow, by their fervice, a;i«. knights fervice, forinfecum fervitium, 
out in the raigne of H. 5. an4 ever iin^e* they have had the addition 
of gentlemen or efquires, and the reaibn thereof is this ; it is en- 
abled by the ftatute of i H. c. that in every writ originall of aflions 1 H. 5. cap. 5. 
perfonals, appeales, and inditements, in which proceiTe of outlary [ 59^ ] 
doe lye, that to the name of the defendants addition be made of 
the eftate or degree, or myfterie : and hereupon in thpfe writs 
Addition was made as the cafe required, oi generofus or armiger; for 14 H. 6. 15, 
if a gentleman were named in fuch a writ hufbandman, or yeoman, ^a H. 6. 3. • 
h&may abate the writ, by pleading that he is a gentleman. And *g ^' ^' ^^^ 
after this the like additions were made in comrmfliohs, and after L h. 6. cap! 15* 
that in grants ^nd conveyances. Sec. 

And great difcord and difcontentment would arife within the 
re^me, if yeomen and tradefmen fhould be called to the dignity of 
knighthood, to take the place and precedency of the ancient and 
noble gentry of the realme. And the cldeft fonne of a knight is 
an efquir^ as his father ought to Jbe, before he was called to the 
dignity of knighthood. 

Thirdly, of what livelihood or revenue a knight ought to be, de&et* - 3. 
^c. And it is certaine, that he ought to have a knights fee : u/eo- 
dum unius militis. Herein three things are to obferved : firil, whether 
the law doth determine of what yearly v^lue a knights fee {'vix. 
the lands and revenue of a knight) ought to be. Secondly, if tlie 
law defii^e not the certainty of the value, what is efteemed in law 
a knights fee, Tliirdly, what eftate he ought to have in it. 

To the firft, the law doth refpeA rather the value, then the con- Lib. 9. fol. 124. 
tent, wa. to be of fufficient value to mainuin the degree of a Lowes cafe. 
knight, but doth not determine of any certaine yearly value: for Jj^*",^. "**^'' 
nothing is more incertaine than the values of lands in fucceffion. sir Tbo. Smith, 
And therefore in a writ in the raigne of H. 3. no value was ex- lib. i. cap. x8. , 
prefled, but a writ iflued out of the chancery generally to dillraine " ^' 3- »»bi 
mnnes qui tenent per/er-vitium militare^ '*^' 

At the making of Magna Charta a knights fee was accounted 9 H. 3- ^**8"' 
the value of 20 li. and the fourth part thereof waJi a knights rcliefe. ^'^^^^ ^P* ** 

3P4, In 
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Glanv. nb. 9. 
ca. 4 lib. 7. fol. 
33. b. Rot. pari, 
ao E. I. ft. 4. 

♦ Trin. i E. 2. 
coram regc, rot. 
4. Line*. 

» Rot. clauf. 

19 £• 2. m. 16. 

in dorf. 

^ Brev. rcfjis, 

part I. & 2. 

aR. z. 

^ Rot. par]. 

# Hill. 40 H. 3. 
pait. 254. a. 30. 
ibid. a. 60. 



d Vid Camden, 
Brit. pag. 126. 
Note, a baron & 
others of h'gher 
degrees are pre- 
fumed to havd 
greater livings, 
05 appeareth by 
their rirliefr, 
Mag. Chart, cap. 
2. li.'a. fol. 
124. ubi fupr. 
Glanv. lib. 2. 
ca. |. acc\ 
Pafch* 3E. I. 
coram Rogero de 
Seton 2q fociis 
^ujs, roc. 10. 
Ralph Norman- 
vils cafe. 
19 £. 2. ubi 
fupr. 
*^ See here, cap. 

3- 
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The end. 



De Militibus. 

In anno 20 E. i. the value of the knights fee in the writ was 40 lit 
by our writ in 1 E. %, 20. K. • I'rin. i E. 2. 48. carucat* terr^> 
faciuut unum feodum militis. This was in the fame year that this 
writ was granted. • 19 E. z. feodum unius militis annui valorh 40 li. 
^2 R. 2. 10. \i. per annum. 7 H. 6. fol. 15. loYi. per annum, ^ i&Hen. 
6. nu. 43. 40 11. per an, ^c. So as (as hath been faid) nothing is 
more incertaine then the values of lands; but he muft haveyw</«i» 
unius militis. And in fcverall ages a knights fee, as before it ap- 
peareth, was valued at feverall values. ♦ The king caufed a pro- 
clamation to be fct forth, that all fuch as might difpend 15 ll. in 
lands, ihould receive the order of knighthood, and thbfe that would 
not, or could not, fhould pay their fines. 

There was 5 markes fet on every fhriefes head, becaufe they, 
had not diftrained every perfon that might difpcnd 15-11. lands, 
to receive the order of knighthood, as was to the fame fhriefe3 
commanded. 

* As to the fecond it appeareth before, that he ought to have a 
knights fee : then the onely queftion is, what quantity of land a 
knights fee is. And without doubt this (hall not be accounted by 
the acres ; for fome acre is of far greater value then another : and 
therefore that (hould be as uncertaine as the values be; but thi^ 
is refolved by prudent fages of the law of ancient time, who have 
reduced a knights fee to acertaine number ofcarues, or plow lands, 
which though they be incertaine (for if the land be fertile and 
heavie, there goeth to a plow land the lefTe; and if it be lighter^ 
a greater quantity) yet it is as neere to certainty as can be, and this 
computation time cannot alter : and therefore a knights fee con- 
taineth ^12 plow lands. And by this writ it appeareth, that a 
knights fee is here valued at 20 li. per an. And if he be im- 
pleaded for it, or any part thereof, &c. that he (hall not be com- 
pelled to be a knight, untill the aftion be determined. And fo like- 
wife, if he be indebted to the king, and his debt flailed, be (haU 
not be compelled to be a knight, untill his debt be paid : and the 
reafon hereof is, that poveriic Ihould not be apparelled with honour 
and dignity. 

As to the third, he ought to have an eflate in fee^fimple or fee- 
tail e, as it appeareth in 20 E. 1. ubi fupr a, in feodo et btereditate* 
Or as tenant by the curtciie (which in this writ is intended by 
the name of tenant for life) v\hofe heire by poffibility may 
ihherit. - ' 

Fourthly, to what end he ought to be called to this dignity of^ 
knighthood. And our writ doth truly anfwer, ad arma militaria 
fvfcipienday to take upon him the military armes, or the armes of a 
knight for the honour, and fervice, and defence ofthe realme; this 
is pro bono publico^ 

The writs of parliament are to returne two knights for every 
county gladiis cin^os, not that they fhould come to the parliament ' 
girt with fwords, but that they fhould be able to do knights fervice, 
et arma militaria exercere, the fword being named, for that it is the 
warden of all Weapons: and therefore this end ought not to be pre- 
tended, and a private intended. Dicuntur arma, qu:a armos, iegunt^ etf', 
ah homer is dependent, et co7itinent fcuium^ giadium, tela^ et ea quiBus ' 
pra-Iiantur, No infufHcient men are to be called ad arma militaria^ 
jfit/cipienda^ ne dignitas hvjus ordinis vilefceret. 

Fifthly,- 



. na* 



2. 



Pe Milltibus, 597 

FiftMy, of what age he ought to be> Sec whenhe is called, deief, 5« 

^c. By this writ it appeareth, that he ought to be above zi, and 
this agreeth with Littleton, and other authorities and records; 

bat this is fo to be underftood, that he cannot be compelled to be a « q^ . 

knight before 21, bujt if he be made a knight before that age, it is ^^^ RotT^iauf* 

good enongh. _ ... an. 7 E. 3. part. 

* And above the age of 60 (which in this writ is called ;^>«ia x. mem. 25. & 
Jhu^ttsjao man ought to bee compelled adarma tnilitartafufcipiinda% "• **» *3- ^o** 

or to ferve as a fouldier. If the plaintife in an appeale of death, JY^^^- ^Vtt" 
&c. be of the age of 60, or maimed, pr of any great infirmity, fo g/cap. »» E. 
as hee is not able to fight, hee ihall not bee compelled to wage bat- 4. 19. 15 E.x 
tell. And by this writ it appeareth, that if hee hath defe3um mem' coron. 185. Brif, 
hrorum^fm morbum incurabiUm^ <vel alias caufas rationahtUsi that hee Ij'v*®^^*^ ^ 
ijhall not be compelled ad arnia miUtaria fufcipienda* becaufe „J|e* ' ^'^* " 
he is not able to performe the fervice and duty of knighthood. See here, cap. zo. 

Sixthly, by what meanes hee ought to bee called, dtbtt^ ^c. hee 6. 

ought to bee called by writ. It hereby appeareth, that this writ 7H. 6. 15. 
iflucth out x)f the chancery to the fhriefc, cpnmianding him, quod lThe''eari^i* 
froclamarifaciatf quod omnes ilU qui babent * t^rra^ arma mili^ j^^ ^ ^^ ijJ^j* 

Uaria fufcifiant citra (taUfeftum) et quod fummoneri fac eos*, (Sc, and 
this writ is returnable into the chancery at a certaine retnme. At 
which day of the returne it is neceffary for them that are fummoned 
to appeare; for if they make default, it is finable (which, it may 
be^ is the marke that is aimed at) but if they appeare, and take 
the dignity upon them, or refufe for the caufes aforefaid, or any 
of them, tliey ought not be fined. 

This writ and the returne thereof is by writ of mittimus tranf- 
mitted into ti.e court of exchequer, who cannot make a commtffion 
to others concerning this matter, but ought to proceed legally them- 
{elves, becaufe they have but deUgatam poteftatemy qua non foteft 
delegari^ and they are learned and fworne judges, and able to allow 
die parties their juft exceptions. 

Fbr writs of fummons or diftringas for the dignity of bachelor 
knighthood, fee Rot. clauf. 29 H. 3. m. 9. 44 H. 3. parte prima, 
ibid, .6 E. I. dorf, %. ibid. 6 E. 2. d^rf. 29. &C. 

Seventhly, if he ought to be a knight, and refufe, or make 7. 

default, how often he may be fined. 

He can by die law be fi^ed but once, no more then an apprentice Rot. Pari. iS H. 
9t law, tliat is called • by writ ad ftatum et gradum/ervientis ad 6. nu. 43. 
legemy\i\it^ refufe, and be fined, he cannot be fined againe ; for fo l/^ "Vj^r** ^' 
Jie might be fined infinitely, et infinitum injure reprobatur. J*^ Roy nalera 

The commons petitioned (to have a declaratory law) that no queun^fion. 
perfon .pnce making fine for not being knight, be never after 
.called thereunto againe. But this was but to avoid charge and 
vexation. Vid, Dyer, 35 H. 8. 55. Brook briefe \^o^ fine pur 
C9ntfmpts 19. 

We doe not remember that we have read any thing touching [ 598 J 
fhis matter in Bra^lon, Britton, Fleta, Mirror, the Regiiler, or 
F.N.B. ^ ' 

• No clerks within holy orders, be hee regular or fecular, though sce here, cap. 7, 
hee hath a knights fee, can be made a knight, as by this writ it * ' '^ 
appeareth. 

See Matth. Paris, an. 29 H. 3. pag. 882. Rex die naiali Jobau* Scehcrc^cap. 10. 
nem de Gate/den elericum, et multis ditatum beneficiist/ed omnibus ante 
t^edaium refignatis, quia fie oportuit, baltbeo cinxit miJitari, This 
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laft clanfe, item qui milites effe dehent, et non Junt, and yet hare jnft 
caufe of excufe (as for inflance, that they are impleaded for their 
land, which before by this writ is allowed for a good excafe. &c. 
or havre any other of the juft caufes of excufe here expreifed, and 
yet will not (land te a legall and chargeable pleading and proceeding) 
they may, if they will, redeem their yexation and charge^ and fob* 
mjt themfelves to a reafonablefine: and therefore by this wifit 
Robert Tiptod; and Anthony de Berke are appointed to a£efie 
reafonable fines; but this mufl be underftood by confent, for this 
was no legall proceeding. I find in the parliament roil dk anno 
1 8 £. I. rot. 6. that Robert Tiptoft Vf^^ju/Heiarius domiui regis^ 
And fo, it is like, Anthony Berk was; but certainly what hewas^ we 
have not yet found. 

For knights of Writs to divers ad wdinem militia di bainn fiifci^indum juqUa 

the bath. antiquam con/uettidinem in creatione ufitatam. Rot. clauf, in dor/ip 

loH.j. 20. Septembris, 

For kBights ba. See Rot. Vaich' 13 £. 3. m. 13. William de la Pole created. 

Bcrecs, Rot. eodem m. i. Rich.de Cobham created. Rot. Pat. 15 £• 3.' 

part 2. m. 22. John Coupland created. See Matth. Paris, pag., 
1354, 1355. &c. Clmden Brit. 124. 



[599] ARTICULI CLE RI, 

Edit' Anno nono Edw. II. 



LONG before the making of this (latute, that is, amto 4^ H. 3. 
armo Domini 1258, Boniface younger fonne of Thomas 
earle of Savoy, archbifhop of Canterbury, uncle of Elianor queen 
of England, who was daughter of Reymond earle o£ Province by 
Beatrix daughter of Thomas earle of Savoy, and fifter to the faid 
Boniface, made divers and many canons and confiltutions provin- 
ciall diredlly againil the lawes of the realme, which canons begun 
thus : Uninjerfis Chriftifidelihus ad fuos frajens pagina pertfiturit, £0- 
nifaciiu mi/eratione dinnna Caniuairitnjis arcbiepi/copuSf totius Anglic 
primas, etfmfuffraganei in verbo faluiari falutemt And ending thus : 
A^um apud WeftnC^ ftxto iduum yunii anno Domini 1258. In quorum 
Minium robur et teftimonium^ i^c, which being exceeding long, we, 
could not here infert. But the effect of them is, fo to ufurp and 
incroach upon many matters, which apparently belonged to the 
common law, as, amongft many others, the tryall of limits and 
bounds of parifhe«, and right of patronage, againft tryall of right 
of tithes (by indicavit) againft writs to the biftiop upon a recovery 
in a quart impedit, &c. in the kings courts. That none of their 
pofleifions or liberties, which any of the clergy had in the right of 
their church, ihould be tryed before any fecular judge ; (fo as diey 
>wou]d not have conufance of things fpirituall, but of temporall 
alfo) and concerning dlftreiTes and attachments within their fees, 

and 
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,and in tSedt, that qo quo ^warranto ihould be brought agunft them. 

^hen they had been longlii J>oireiIion> with an invedtive againft the 

perverfe interpretation by the judges of the realme (fo Uiey termed 

^t) of charters^ &c. granted to them, and in fubftance againll the 

ancient and ]v& writs of prohibition in cafes, where by the lawes 

of the realrae they are maintainable : and commandement given to 

adxnonifh the king, and interdict his lands and revenues, and 

Khundred out excommunications againft the judges and others if 

they violated, or obeyed not the faid canons and conflitutions, 

J^TkCi this was the principal! ground of the controveriies between 

Khe judges of the realme and the bifhops : for this caufed eccle- 

fiaiHcall judges to ufurp and incroach upon the common law. But 

notwithiUnding the greatnefle of the archbifhop Boniface, and 

that divers pr the judges of the realm were of the clergy, and 

bU the great officers of the realm, as chancellor, treafurer, privie 

feale, &c. were prelates; yet the jttdr:es proceeded according tp 

Eke lawes of the realm, and ftiU kept, though with great difficulty, 

Khe eccleiiafUcall courts within their juft and proper limits. The 

courts by pretext of thefe canons being at variance, at length at a 

parliament holden in the 5 1 yeare of Henry the third, Boniface, 

and the reft of the clergy complained (which was ultimum refugiumt 

and yet the right way) and exhibited many articles as grievances, Er fragmeBto 

called Jrticuli Cleri. The articles exhibited by the clergie either by Rot. pari, anno 

accident or induflry are not to be found; fome of the anfwers are ^^ * ^' 

extant, vix, ad i^ articulum de u/uris re/pondeturt quod licet epifcopui^ 

^^r. ad ij articulum de defamatioruy i^c, refpondetur] Ji aliquis 

^iefamatitrf ^cfi autem cert a perfona nominate fuerint^ per quas rei 

^^eritas melius Jcire poferit, nominantur, ad proband^ matrimonium 

^uel teftamentum : etjimiliter in accufationihus tales perfona impedienda 

^on funtt quia tefiimonium perbibent veritatiy/ed propter hoc non eft 

^ongregatio laicorumfaciend*, quia per congregationem bujufmodifer'vitia 

^lominui poffit deperire, 

jid 18 artic* dominus pofuit remedium, 

jid 19 artic^ re/jtondetur, quod archiepifcopus de epifcopatu 'vacante T 5oo 1 
'^on /e^ntromittat quantum ad temporalis, fed tantum/e de fpiritualibus 
intrcmittatf ^r« 

jid 20 artic* rej^ndetur, quod de clericis occifisj et de hiis qui for/an 
occtdi contigerit, infuturumjiatjuftitiajfecundum legem et confuetudinem 
terr/tt ^c. 

Ad 21 artic'* rej^ondetur, quod excommunicatus per ordinarium, aut 
aUumjudtcem competenterh, et denunciatus taiiter, debehit ab aliis evitari, 
nifi forfan excommunicatus conqueratur fe ejfe injufte excommunicatum 
fro aliqua re temporalis de qua non debeat coram ordinario refpondere, ad 
*cujtts probationem debet admttti,fed in aeteris qua proponit, ut a^or, eft 
interim efoitandus. 

Ad 22 artic* mandabitur jufticiariisy quod non fiant aliqua 
fri/a per tjtam terram de bonis aliquorum, nifi debita prifte et 
^confueta, ^ 

Ad 23 artic"* refpondetury quod cum aliqui teneant aliquod de rege in 
capite mde ctftodia debeatur, cuftodia omnium terrarum de quibufeunque | 

tenentes illi tenementtk ilia teneant cum acciderint (fi inde cujiodia habere 
dcbeatur) haQenus ex conftietudine approbata fpe6iarunt ad regem, ftd 
epiftopifi expedire videant, inhib:ant tenentibus/uis, ne aliqua tenementa 
ibi petqtdrant de feodis regis. 
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Prohibttio for- 
mata de ftatut* 
Aitic'Cleri.Vet, 
Magn. Chart. 



VJd. Brit. fo. 

35. b. Regiftr. 

36. b. 2) E. 3. 
S9. F.N.B. 41. 
a. Vid. Vet. 
Magn. Chart, 
fol. 91. Bertelets 
impreifion. 
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Mat. Parker, 
fol. 229. 



Thefe anfwers are yet extant of record, and are worthy tob« 
read at large as they yet remaine; whereunto wc referre the 
reader. This is to be obferved, that none of Boniface's canons 
aeaind the lawes of the realme, and the crowne and dignity 
o? the king, and the birth-right of the (uhje^t, are here con- 
firmed. 

What the refiduc of tKe articles and the anfwers were, may be col- 
lededby that adi of parliament entitled froMitio/ormata de ftatui9 
articuU cleric which was made in die time of Edward the firft, about 
the beginning of his raign, which begin neth thus: Ed^wardus, l^c, 
pralatis, l^c. wherein divers points are to be obferved againil the 
canons of Boni&ce : i . ^^uod cognkiones placitorum /uptr feodalibus et 
Ubtrtatibus feodalium^ diftridionihus, officiis miniftrorum, executionibus 
contra peuem noftramfa&is,felonum negotiationtous^ confuetudinibiu ft- 
€tdaribust attachiamentisy 'vi laica maUfaBoribus reSatis^ robberiis^ 
arrefietionibust manmis, ad'vocaiionibus eccUjiarum, fufficientibus afftfis 
juratisy recogniiionibus laicum feodum contittgen/tbus, et rebus aiiis, et 
caufis pecuniar uftty et de aliis catallis et dcbitis qua nonjunt de teftamewC 
'vel matrimon* ad coronam et dignitatem regiam pertineant 9 et de regrn 
de confuetud* ejufdem regni approhata, et hddenus ob/er^vata^ 

2. Et procerus, et magnates, aut alii de eodem regno temporibus nof- 
trorum prctdecejjorum regum Anglia,/eu nojlra author it ate alicujus nou 
9onJue'veruf:i contra confuetudinem illam fuper bujufmodi rebus in 
caufa trahi vel con:pe!Ii ad comparendum coram quocunque judice 
ecclejiajiito^ 

3 . Et quod vicscomes non per mi it ant 9 quodaliqui laid in bali<Qafua con- 
fveniunt ad alt qu as rccognitionesperfacramintafuafdciend'y nifiin casfii 
tnatrimonialibus et tfjfamentariis. Of the fubftance of this prohibition. 
Britton fpeaketli in thefe words, et queux ountfuffert pleader en court 
chriftian auters pleas, que de tefiament ou matrimonie, et de pure/piri- 
tueltie/ans denier s prender de lay home, Oufuffert lay home iorrer demant 
lordinary* 

After this the clergy, at a parliament holden in the raigne of the 
fame king ,E, i. preferred articles intitled tfr//Wi contra prohibit 
t.'onem regis, fearing left by reafon of fbme generall words therein 
they might be prohibited in caufes, which of right belonged to the 
ecclefiaftical jurifdidtion, in thefe y^ords,/ub hac forma impetrant laici 
prohibit ionem in genere fuper dccimis, oblationibus, ob^ventionibuSy mot' 
tuariis, redemptionibus penitentiarum, liolenta manuum injeSione in 
clericum ^vel comij/arium, et in caufa defamationis, in ambus cajihus agitur 
adpaenam canonicam imponendam. And a juft and legall anfwer was 
made thereunto, as thereby appeareth. But it is to be obferved, that 
they claimed nothing which was againft the true meaning of the 
{did 2i&., Q2^^e^i prohibttio form at a de ftatuto artic* cleric nor any of 
Boniface's canons to bee confirmed : and fo thefe matters relied, 
uncill the parliament holden at Lincoln in the ninth yeare of Edw. 
2. where Walter Reynolds biihop of Canterbury (whom the king 
favoured, faith one, iingularly for the opinion he had of his fidelity 
and great wifdome, and Walterus archiepifcopus Cantuarienfis regigrw 
tiofjjimusfuit, hac regis aqutj/tma rejponfa ad pralatorum pet it a etti' 
nuit) in the name of himfelfe-and of the clergy, preferred thefe |6 
articles, and by authority of parliament had the anfwers here, fol- 
lowing feriatim to every one of them. And-now it may fecm higli 
time that we fhould defcend to thb perafall of the preamble, and 
the'articles and anfwers. But before we come to it, it ihall con* 

duce 
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iuce much to the right underftanding of divers parts of tjiis a& of 

3arliaiiient, to report unto you what articles Richard Bancroft 

tTchbifliop of Canterbury exhibited in the name of the whole 

rlergy in Michaelmas terme anno 3 JacoB, regh to the lords of the 

wivie councell againft the judges of the realm, intitled. Certain 

irticles of abofes, which are defired to be reformed, in granting of 

>rohibitions, and the anfwcrs thereunto, upon mature deliberation 

tfui confideration, in Eafter terme following, by all the judges of 

England, and the barons of the exchequer, with one unanimous 

:on{e«t under their hands (refolutions of highcft authorities in law) 

vhich were delivered to the lords of the councell. And we for * 

diHin^ion fake (becaufe we (hall have occafion often to cite them) 

call them Artiadi Cleri 3 Jacob'u 

His Majefty hath power *to reforme abufes in prohibitions. i- 

The clergy well h6ped, that they had taken a good courfe in Objedlon. 
tbeking fome redreffe at his majefties hands /concerning fundry- 
abufes offered to his eccleiiafticalljurifdi£tion, by the over frequent 
and undue gritntingof prohibitions; for both they and we fuppofed 
(all jurifdidTion, both eccleiiafticall and temporall being annexed to 
the imperiall crowne of this realme) that his highneffe had been ^ 

held to have had fufficient authority in himfelfe, with the aififtance 
of his cooncell, to jndge what is amiflein cither of his faid jurif^ ^ 

di^ions, and to have reformed the fame accordingly; otherwife a 
wrong courfe is taken by us, if noticing may bee reformed that is 
now complained of, but wlut the temporall judges lliall of them- 
ielves willingly yeeld unto. This is therefore the iirft point, which 
tipon occafion lately offered before your lordlhips by fome of the 
judges, we defire may be cleared, becaufe we are flrongly per- 
fwaded. as touching the validity of his majedies faid authority^ 
and doe hope we (hall be able to jadiiie the fame> notwith*^ 
ftanding any thing that the judges, or any other can alledge to the 
cchdtrary. 

No man maketh any queflion, but that both the jurifdiflions are Anfwcrof the • 
lawfully and juftlyin his majefty, arid that if any abufes be, they judgeak. 
ooght to bee reformed: but what the law doth warrant in cafes of 
prohibitions to keep every jurifdidion in his true limits, is not to 
be (aid an abufe, nQr can be altered but by parliament. 

Tlie formes rf prohibitions prejudiciall to his majefHes authority in ^ 

caai'es ecclefiaUicall. i 

Concerning the forme of prohibitions, forafmuch as both the ofcjeaion, - ~^ 
ecclefiafticall and temporall jurifdidions be now united in his ma- "'^^ 

jeftie, which were heretofore defaao^ though not //^ yar^ derived 
from feverall heads, we dc(ire to be fatisfied by the judges, whethe- 
as the cafe «ow (landeth, the former manner of prohibitions ^ v** 
cofore ufed importing an ecclefiafticall court to be aliud f \ \ 

for0 regio, and the ecclefiafticall law not to be legem terra, ' -nd^The 
proceedings in thoTe courts to bee contra coronam et dif nita • 

may now without offence and derogation to the kings - ^TJ1^\J^\\ 
prerogative becpniinucd, as though either the fa id j ,:!r5 A^nc rl 
^uuaed now fo diftinguilhed and fevered aa th^ '"'f fSrV , . 

or that the lawes eccJefia(Hcall, which wee put ^A^^^ll^^^^^^ C ^^^ 3 

not 
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not the kings and the reahnes ecclefiafticall lawe^^ ts wdl ad the 
temporall lawes. 

It is troe, that both the jarifdidions were ever tUjwn in the 
crowne> thoQgh the o^ ibmetimes ofarped by the fee of Rome; 
bat neither in the one time, nor in the otiier hath ever the forme of 
prohibitions been altered, nor can bee bat by parliament And it ia 
tontra nronam etdignitattm rtgimm for any to ufarp to deale in that, 
which they have not lawfall warrant from the crowne to deale in^ or 
totdk^ from thetemporalljarifdidion that Which belonged to it. The. 
prohibitions doe not import, that the ecclefiafticall courts ^re idiu£^ 
then the kings, or not the kings conrts, bat doe import, that the 
caofe is drawne into aliud tita^en then it ought to b(k: and there- 
fore it is alwaies faid in the prohibitions ([be the court temporall. 
or ecclefiaflicall, to which it \s awarded) u they deale in any cafi^ 
which they have not power to hold plea of, that the caaie is drawn. 
iii aUud ixanun then it ougHIt to be ; and therefore tmora evrmuam 
kt dignitatem ngiam* 

A fit time to be afligncid for the defendant, if hit will feek sC 
prohibition. 

As touching the time when prohibitions are gianted, it feemetl^ 
ftrange to us, that they are not onely granted at the fuit of the de* 
fendant in the ecclefiaiUcall court after his anfwer (whereby h^^ 
affirmeth the jurifdidtion of the faid court, and fubmitt^th himfislfer 
unto the fame;) but alfo after all allegations and proofes made pm. 
both fides, when the caufe is fully inftruded and furnimed JEbr fen — 
tence : yea, after fentenc^, yea after two or three featences given^ 
and after execution of the faid fentence or fentences/ and when th^ 
party for hi? long continued difobedience is laid In prifon upon the^ 
writ of excommiPiicato capiendo, which courfes, forafmuch as thejT' 
are againft the rules of the common law in like cafes (as we tak^ 
it) and doe tend fo greatly to the delay of jdftice, vexa-uon, andB- 
charee of the fubje£t, and the difgrace and difcredit of his majeflie^^^ 

jurifdidion ecclefiafticall, the judges (as we fuppofe) notwithAand 

ing their great learning in the lawes, will be hardly able in defenc^^^ 
of them to fatisfie yout lordihips. 

Prohibitions by law are to be granted at any time to relhaine j 
court to intermeddle with, or execute any thing, which by law the]_ 
ought not to hold plea of, and they are much- miflaken that main 
taine the contrary. And it is the folly of fuch as will proceed i i^^*^ 
the ecclefialMcall court for that, whereof that court hath not jurit^ rf* 
diftion; or in that, whereof the kings temporall courts (hoold hav^ ^^® 
the jurifdidion. And fo themfelves (by their extraordinary deal JTl- 
ing) are the caufe of fuch extraordinary charges, and not th -^^\ 
law: for their proceedings in fuch cafe are coram nonjudice. An^ ^^^ x 
the kings courts that may award prohibitions, betng infbrme^^^^^^ 
either by the parties themfelves, or by any ftranger, that an^ acrm. dY 
court ..temporall or ecclefiafticall doth hold plea of that ( wherei:^ "^J 
they have not jurifdiftion) nSay lawfully jfiirohibit the fame, as weE*^^''*'^ 
after judgement and execution, as before. 



Prohibitions jmdtlly awarded heretofore in all caiufes almoft 
ecclefiafticall cognizance. 

Whereas it will be confefTed, that caufes concerning teftament^ — ' 
matrimony, benefices, churches^ and divine fervice, with man^^" 
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\>SentCi agunft the i> s, 3, 4, 5^ 7, 9. and 10. commandements, 
mre by the lawes of this realm of ecclefiafticall o^izance, yet 
^ere are few of them^ wherein fundry prohibitions have not been 
^rrantedx and that morife ordinarily of latter times, then ever here- 
tofore, not becaufe we that are eccleiiaflicali judges doe give 
greater caufe of fnch grandng ^them, then before have been given, [ 603 J 
bat for that the humoor of the time is growne to be too eager 
.againft ail eccleiiafticall jurifdi^ion. For whereas (for examples 
fake) daring the raigne of the late qneen of worthy memory, there 
*liave been 488 prohibitions, and fince his majefties time $2 fentinto 
.ithe court of the arches ; we humbly deflre your lordfhips, that the 
judges may be urged to bring forth one prohibition often, nay the 
Twentieth prohibition of all the faid 488, and but 2 of the laid 82, 
^wHich, upon due confiderations with the libels in the ecclefiafti- 
' ^dl court, they (hall be able to juftifie to have been rightly award- 
ted : we {vippofe they cannot ; our predecefTors, and we our felves 
Ihave ever been (b carefull not to ejtceed the compaiTe and limits of 
ithc ecclefiafticall jurifdidlon : which if they ftiall refufe to attempt, 
ibr fliallnot be able to performe, then we referre our felves to yolir 
lordfiiips wifdomes, whether we have not juiE caufe to complaine, 
and crave feftraint of thi^ over laviih granting of prohibitions in 
^very caufe without refpeft. That which we have faid of the pro- 
liibittons in the court of the arches, we verily perfwade our felves 
Tasty be truly affirmed of all the ecclefiafticall courts in England, 
\vhich doth fo much the more aggravate this abufe. 

It had been iit they fhould have fet downe fame particular Anfwer. 
ca(es, in which they find the ecclefiafticall courts injured by the 
temporall (as their lordfhips did order) unto which we would 
have given a particular anfwer ; but upon thefe generalities no- 
thing but clamour can be concluded. And where they fpeake of 
Inultitucles of prohibitions; for all granted to, or in refpeft of any 
eccleiiaflicall court, we have heretofore caufed diligent fearch to 
be made in the kings bench and common pleas, from the beginning 
of hismajefties raigne, unto the end of HiJary term, in the third 
yearepf his raigne; in which time we find, that there were grant- 
ed unto all the ecclcfiailicall courts in England out of the kings 
bench but ^51. whereof 149. were ^e moua decimandiy upon unity 
icfiF pofTeflion, /or trees of 20 yearcs growth and upwards, and for 
barren and heath gruund, and all out of the common pleas, but 62^ 
whereof 31. were fuch as before, and the refl grounded upon the 
boands.of parifhes, or fuch other caufes as they ought to be granted 
fox'y but for that which was done in the late queenes time, it would 
be too long a fearch for us to make, to deliver any certainty there- 
oof. And for his majelUes time, they requiring to have but two 
te be lawfully warranted upon the libell in the ecclefiafticall court, 
w^ have fix to ftiew to be lawfully warranted upon the libell there, 
an^ fo. are all the reft of like kind, by which it will appeare, that 
this fug-eftion is not onely untrue, but alfo, that the extraordinary 
charged growing unto poore men, are of neceffity by nieanes of the 
ond^w pradiccs oi eccleiiaft.call courts. 

The multiplying pf prohibitions in one and the fame caufe, the 5. 

libell being not altered. 

Althongh it hath been anciently ordained by a llatute, that objeftlon; 
« When a confo^tation is once duly granted upon a prohibition made 
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to the indge of holy charch» the fame jad^c may proceed in thef 
caaftfi by venae of that confoltation^ notwithIlaildin|^ any other' 
prohibition to him delivered, provided that the matter in tlte Ubcji 
of the fame caofe be not engrofTed, enlai'ged, or otherwife changed; 
yet notwithftknding prohibitions and exultations in one and the 
fame caofe, the lil^ll being no waies altered according to the faid 
ilatute, are lately fo multiplyed, as that in fome one caufe, as afore- 
faid> two, in fome three, in fome other fix prohibitions, and fo 
many confultations have been awarded, yea divers are fb granted 
out of one court: as for example, when after long fuit ^ confulta- 
tion is obtained, it is thought a fufficient caufe to fend out another 
prohibition in revocation of the faid confultadoi), upon fuggeflion 
therein contained, that the faid confultation minus commode tma- 
^fitt'vit. By which pretty device the judges of thofe courts which 
grant prohibitions, may, notwithftanding the faid ftatute, upon one 
[ 604 ] iibell not altered, grant as man^ prohibitions as they lift, com- 
manding the ecdefiafticall judges m his majeilics name, not to prQ- 
ceed in any caufe that is fo divers times by them prohibited^ where- 
by the poore plaintifes doe not know when their confultations (pro- 
cured with great charge) will hold, and fo finding fuch and fo 
many difficulties, are driven to goe home in great griefc, and to 
leave the caufes in WeftminAer hall, the ecclefiafticall judges not 
daring to hold any plea of them. Now may it pleafe your lord- 
ihips, the premiifes being true, we humbly deiire to heare what 
the judges are able to produce for the juflifying of thefe their 
proceedings. 
Anfwov It were fit they (hould fet downe particular caufes, whereupon 

this grievance is grounded, and then we doubt not but to anfwer 
it fufficiently, without ufing any pretty device, fuch as is fet downe 
in this article. 

5^ The multiplying of prohibitions in divers caufef , but of the fame 

nature, aUer confultations formerly awarded. 

Objcaion.. We fuppofe, that as well his majefties ecclcfiafticall jurifdidliOn, 

as alfo very many of his poore, but dutiful! fubje^ls, are greatly 
prejudiced by the granting of divers fev€rafl prohibitions, and con- 
fultations in caufes of one and the fame nature and condition, and 
Upon the felfe fartie fuggeftions : for example, in cafe of beating a 
clerke, the prohibition being granted upon this fuggcftion, ^at 
all pleas de <vi et armis belong to the crowne, &c. notwithftanding 
a confultation doth thereupon enfuc, yet the very next day after, 
if the like fuggeftion be made upon the beating of another clerke> 
even in the fame court another prohibition is awarded. As alfo, 
where 570 prohibitions have been granted fince the late quccnes tihie 
into the court of arches (as before is mentioned) and but 113 con- 
fultations afterwards upon fo many of them obtained : yet it is evi- 
dent by the faid confultations, that (in efFbdl) all the reft of the faid 
prohibitions ou|;ht not to have been awarded, as being grounded 
upon the lame luggeftions, whereupon confultations haVe been for- 
merly granted : and fo it followeth, that the caufes why conful' 
tations were awarded upon the reft of the faid prohibitions, were 
for that cither the plaintifes in thecourt ecclefiafticatl were driven 
for faving of further charge, to compound, to their loffe, with their 
adverfarieSf or were not able to fue f;^r them; or being aUe, ytt 
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through llren|th of oppoiition agamft tbem» were condrained to 
defift; which is an argument to us, that the temporal! judges doe ^ 
wittingly and willingly grant prohibitions, whereupon they know, 
before hand, that confultations are due: and if we miflake any 
thing in the premiiles, we defire your lord (hips, that the judges, 
for uie j unification of their courfes, may better enforme us. 

It (hall be good, the ecclefiaftical judges do^ better enforme Anfwer. 
themfelves, and that they put fome one or two 'particular cafes to 
prove their fuggeflions, and thereupon they will find their owne 
erronr; for the cafe may be fo, that two feverall miniiters fuing in 
the eccrefia^call court for beating of them in one and the ^Ife 
fame forme, that the one may and ought to have a confultation, 
and the other not. And fo it is in cafes of proiiibitions, de modo 
dicimandii and hereof groweth the overfight in making this ob- 
jection. And we afifure our felves, that they (hall not find 570 
prohibitions granted into the arches fince her late majellles death ; 
for we find (if our clerkes afHrme truly upon their fearcli) that out 
of the kings bench have been granted to all the -ecclefiaflicall 
courts in England but 251 prohibitions (as before is mentioned) 
irom the beginning of his majefties raigne, unto the end of Hilary 
terme lad ; and oiit of the common pleas not 63. And therefore 
it cannot be true, that fo many have pafTed to the arches in that 
time, as is fet downe in the article ; and this article in that point 
doth exceed that which is fet downe in the fourth article by almoft 
500, and therefore whofoever fet this downe, was much forgetful! 
of that which was before fet downe in the fourth article, and might 
well have forl3ome to lay fo great a fcandall upon the judges, as f 605 ] 
to affirme it to be a witting and willing errour in them, as is fet 
downe in this article. 

New formes of confultations, not cxpreffing the caufe of t!ie y. 
granting of them. 

Whereas upon the granting of confultations, the judges in times Objeftlon. 
paft did therein expreffe and acknowledge the caofes fo remitted to 
oc of ecclefiafticall cognizance, which were prefidents and judge- 
.ments for the better afTurance of ecdeiiadicall judges, that they 
inight afterward hold plea in fuch cafes, and the like ; and were 
alfo fome barre as well to the temporall judges themfelves, as alfo 
to many troublefome and contentious perfons from either granting' 
or feekmg prohibitions in fuch cafes, when fo it did apneare unto 
them upon record, that confultations had been formerly granted 
in them; they the faid temporall judges liave now altered that 
courfe, and aoe onely tell us, that they grant their confultations 
€irtis de caufis iffos apidWefinC movmtibus^ not expreffing the fame 
particularly, according to their ancient prefidents. By meanes 
whereof the temporaU judges leave themfelves at liberty without 
prejudice, though they deny a confuliation ; at another time upon 
the fame matter contentious perfons are animated, finding no caufe 
expreifed, why they may not at another time feeke for a prohi- 
bition in the fame caufe; and the ecdefiaftical! judges are left at 
large to thinke what they lift, being no way indrudled of the 
nature of the caufe which procured the confultation : the re^fon of 
vhich alteratioo ift fuch confultations, we humbly intreat your 
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lordfhips. that the judges^ for our better inftru£lion, may be re^ 
quired to exprcile. 
Aafwe^ If we find the declaration upon the furmife, upon which the pro- 

hibition is granted, not to warrant the furmife, then we forthwith 
^rant a confultation in that forme which is mentioned, and that mat- 
ter being mentioned in the confultation would be very long and 
cumberfome, and give the ecclefialHcall court little information, 
to dircA them in any thing thereafter; and therefore in fuch cafes, 
for brevity fake, it is ufuall : but when the matter is to receive end 
by demurrer in law^ or try all, the confultation is in another forme.' 
And -it is their ignorance in the arches, that will not underftand 
this, and we may not fupply their dcfed^s with changing our formes 
of proceedings, wherein if they would take the advice of any 
learned in the lawes, they might foon receive fatisfadlion. 

t» That confultations may be obtained with leiTe charge and 

difficulty, 

Objeaioiu The great expences and manifold difficulties in obtaining of 

confultations are become very burthenfome to thofe that feeke for 
them; for now a dayes, through the malice of the plaintifes in the 
temporall courts, and the covetous humotirs of the clerkes, prohi- 
bitions are fo extended and enlarged, without any neceffity of the 
matter (fome one prohibition containing more words and lines 
then forty prohibitions in ancient times) as by meanes thereof the 
party in the ecclefiaflicall court, againU whom the prohibition is 
granted, becomes either unwilling, or unable to fue for a confulta- 
tion, it being now ufuall and ordinary, that in the confultations 
mud be recited in eadem <verba the whole tenour of the prohibition, 
be it never fo long; for the which (to omit divers other fees, 
which are very great) he muft pay for a draught of it in paper 
viii.d. the fheet, and for the entry of it xii. d. the flieet. Further- 
more, the prohibition is quicke and fpeedy; for it is ordinarily 
granted out of court by any one of the judges in his chamber, 
whereas the confultation is very (lowly and hardly obtained, not 
without (oftentimes) coftly motions in open court, pleadings, de- 
murrers, and fundry judiciall hearings of both parties, and long 
attendance for the fpaca of two or three, nay, fometimes of eight 
f 606 2 ^*' li^"^ yeares before it be obtained. The inconvenience of which 
proceedings is fo intolerable, as we truft, fuch as are to grant 
confultations will by your lord/hips meanes not onely doe it ex- 
peditely, and moderate the faid fees ; but alfo reforme the length 
of the faid confultations, according to the formes of confaitations 
in the Regifter, 

AafiireN It were fit the particular caufe were fet downe, whereupon the 

generall grievance, that is mentioned in this article, is grounded; 
and that done, it may have a full anfwer: for a prohibition is 
grounded upon the libell^ and the confultation muft agree there- 
with alfo ; and therefore we doubt not, but the ground of this 
grievance, when it is well looked into, will grow from themfelves 
in interlacing of much nugatory and unneceffary matter in their 
libells : and for the fees taken ; wee affure our felves, none are 
taken, but fuch as are anciently due and accuilomed ; and it will 
appcarc; that we have abridged the fees, and length of pleadings, 

and 
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snd ufc no delaycs, but fuch as are of nccefliiy, and we wi(h tliqr 
would doe the ]ike» and upon examination it will appeare of whkh 
£de it growes, that the fees or delayes are (o intolerable. And 
where in ancient time fuch as foed for tithes, would not (ac but for 
things queftionable, and never fought at their parifhioners hands 
their tithes in other kinds then anciently they had been ufed to 
have been paid; now many turbulent minillers do infinitely vexc 
their parifhioners for fuch kinds of tithes as they never had, 
whereby many parities have been much impoverifhed : and for 
example, we fhall fhew one record, wherein the miniilcr did de- 
mand feventeen fcverall kinds of tithes, whereupon the partie fuing 
a prohibition had eight or nine of them adjudged againft the mi* 
nirter upon demurrer in law, and other pafled againft him by tryall, 
and this muft of neceffity grow to a matter of great charge ; but 
where is the fault, but in the minifter that gave occafion ? and we 
will fhew one other record, wherein the party confefled lo forre of 
OS, that hee was to fue his pari(hioner but for a calfe and a goofe ; 
and that his prodlor nevertheleife put in the Hbell or demand of 
tithes, of fevcn or eight things more then he had caufe to fue for : 
this enlarged the prohibition, and gave occafion of more expence 
then needed ; and where is the fault of this, but in the eccleliailicall 
courts? and as in thefe, fo can wee approve in many others; and 
therefore wee muft retort the caufe and ground of this grievance 
upon themfelves, as more particularly may appeare by the feverall 
preiidents to be (hewed in this behalfe. 

Prohibitions not to be granted upon frivolous fuggeftions. 9. 

It it a prejudice and derifion to both his majeflies ecclefiaftica'l Objc^ioa. 
and temporal! jurifdi^tions, that many prohibitions are granted 
upon trifling and frivolous fuggeftions, altogether unworthy to 
proceed from the one, or to give any hinderanpe or interruption 
to the other: as upon a fuit of tithes b>x)ught by a minifter againft 
his pariftiioner, a prohibition flyeth out upon luggeftion, that in 
regard of a fpeciall receipt, called a cup of buttered beare made 
by the great flcill of the faid pariihioner to cure a grievous difeafe 
called a cold, which forely troubled the faid minifter, all his tithes 
were difcharged. And like wife a woman being con vented for 
adultery committed with one that fufpicioufly reforted to her 
ikoofe^in the night time, the fuggeftion of a prohibition in this 
cafe was, that omnia placita de noaurnis ambulationihus belong to the 
king, &c. Alfo where a legatary fued for his legacy given in a 
will, the prohibition was, Sfuia omnia placita de donis et concejponibus 
fptStant ad forum regium^ et non ad forum ecclefiafticum, dummodo non 
Jint de tefiamtnto et matrimomo\ as if a legacy were not donatio de 
or in tejiamentoy with many other of like iort. The reformation 
of all which frivolous proceedings, fo chargable notwitiiftanding 
to manypoore men, and the great ninderanceof juftice, we humbly 
Tcfrrre tp your lordftiips confideration. 

We grant none upon frivolous fuggeftions, but for the cafe put, Anfwer. 
it is ridiculous in the minifter to make fuch a contrail (if any fuch [ 607 J 
were) but that maketh not the contrail void, but difcovereth the 
unworthinefle of the pany that made the fame, and yet no fault 
in granting the prohibition ; but when it (hall iippeare unto us, 
that fuch a matter is foggefted by fraud of any derke or covuceller 
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at law, we will not remit fuch offences, bnt will exclude fuch at- 
torney from the court, and fuch councellers from their pradice at 
the barre. And if they will fuggeft adultery to one,againft whom 
they prove but night- walkings and doe adjudge him for it, we are 
in liich a cafe to prohibite their proceedings : for that is a matter 
meerly pertinent to the temporall court; fo, if it apjpeare hee hath 
entred the houfe as a thiefe, or a burglarer, and fo m many other 
cafes alfo. And if any furmife a legacy from the dead, where it 
was but a promife of payment in his life time, in that cafe fuch 
a fuit is to be prohibited : but if in thefe cafes the parties were 
named, then we might fee the record, and thereupon be direded 
t6 (hew upon what confideration thefe prohibitions were granted, 
otherwife wee fhall thinke that thefe are caies newly invented. 

10. No prohibition to be granted at his fuit, who is plaintifc in the 

Spirituall Court. 

Objea'an* We fuppofe it to be no warrantable nor reafonable courfe, that 

prohibitions are granted at the fuit of the platntife in the ecde- 
iiaHicali court, who having made choice' thereof, and brought his 
adverfary there into tryall, doth by all intendment of law and 
reafon, and by the ufage of all other judiciall places conclude hixo- 
felfe in that behalfe ; and although he cannot be prefumed to hope 
for helpe in any other court by way of prohibition, yet it is very 
ufuall for every fuch perfon fo proceeding onely of meere malice 
for vexation of the party, and to the great delay and hinderance 
of juftice, to find favour for the obtaining of prohibitions^ fome- 
times after two or three femences, thereby taking advantage (as 
he mufl plead) of his owne wrong, and receiving aide from that 
court, which, by his owne confeffion, he before did contemne; 
touching the equity whereof, we will exped the anfwer of the 
judges. ' 

Aniwur* None may purfue in the ecclefiafUcall court for that which the 

kings courts ought to hold plea of, but upon information thereof 

fiven to the kings courts, either by the ptaiutife, or by any meere 
ranger, they are to be prohibited, becaufe they deale in that which 
appertaineth not to their jurifdiftion, where if they would be care- 
full not to hold j)Iea of that which appertaineth not to them>. this 
needed not: and if they will proceed in the kings courts againfl 
fuch as purfue in the ecdefiaiticall courts for matter temporall, 
that is to be inflicted upon them, which the quality of their offence 
requireth; and how many fentences howfoever are given, yet 
probibiupns thereupon are not of fevpur^ but of joSice to bo 
granted. 

II* No prohibition to be granted, but upon due conlidention of the 

libel], 

Objeaion, It is (we are perfwaded) a great abu^, and one of the chiiefe 

f rounds of the moft of the former abufes, and many otheu-, that pro* 
ibitiotis are granted without £giit of the libell in the ecclefiafticall 
court ; yea, fometimes before the libell be there exhibited, where- 
as by the lawes and ftatutes of this realoie (as we thinke) the libell 
(betn^ a briefe declaration of the matter in debate betweene ithe 
^lainufe and defendant) is appointe4 M Ac poly xuk^ad diieiBion 
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fir the doe gimtu^ of a prohibition, the reafeii whenbf is evi* 
dent, ««c BDOB diligent confidrrarioi 



dent, ««c opoB diligent confidcrarion of the libeQ k vrili eafflf 
appeaie, whether the amfe bdoi^ to the temporall or occlefiafHaili 
cogmzance, as on the odier fide without fight of the libdl, the 
prohibition moft needs range and roave with Itrange and fbrraigne 
iiiggeftians at the will and jdeafoie of the deviior^ nothing perti- 
nent to the matter in demand: whereopon it cooieth to pade, that [ 6o8^ 
when the jodge ecdefiafticali is handling a matter of fimony, a 
prohibition is groonded npon a foggeftiony that the court tryeth 
placifa dt adv§CMiimtthu eccUfiarmm^ et it jmre patrmtatus. And 
when the libdl eoBtuneth nothing bat the demand of tithe wooll, 
and launb, the jprohibiticm formileth a cnftome of paying of tithe 
pigeons. So t£at if it may be made a matter of conicience to 
grant prohilntions only, where they doe rightly lye, or to pre* 
j^rve the jnrifdiftimt ecdefiafticall nnited to his majelHes crowne, 
it cannot (we bope) bat feem neceflary to yonr lordlhws, that doe 
confideradon be art had of the libdl in the ecclefiaftickll coor^ 
before any prohibition begranted. 

Who hath an advowfion granted to him for money, being fiied Aafwer. 

ibr fimony, ihall have a prohibiuon ; and it is manifetl, that thoagh 

in die libdl there ai>peare no matter to grant a prohibition, yet 

opon a collaterall fnrmife the prohibidon is to be granted : as whe;^ 

'^me is fned in a {piritoall court for dthes of jUva c^tdua^ the party 

^=Hiay fuggeft, diat they were graffi; oc great trees, and have a 

prohibition, yet no foch matter appeareth in the libell. So if one 

x>ee faed there for vicdent hands laid on a minifler by an officer, 

-^as a conftable, hee being fued there may fugged, that the plaintife 

^^made ai\ afiray upon another, and he to preferve the peace laid 

^3)ands on him, and fo have a prohibidon. And fo in very many 

'^V)ther like cafes, and yet upon the libell no matter appear^ why 

~^ai prdhibidon fhonld be granted : and they will never fliew, that a 

^ocaflome to pay pigeons was allowed to diicharge the payment of 

"^vooU, lamb, or foch like. 

^3^0 prohibidon to be granted under pretence, that one witnefTe 
cannot be received in the ecdefiaftkall court, to ground a 
Judgement upon. 

There is a new devifed fugge(Hon in the temporall courts com- Obje^oaa 
:3nonly recdved and allowed, whereby they may at thdr will and 
^leafore draw any caufe whatfoever from the ecdefiafticall court : 
^r example, many prohibidons have lately come forth upon this 
:faggeftion, that the lawes ecdefiafticall doe require two witnefTer, 
^^Krhere the common law accepteth of one ; and therefore it is contm 
Je^em tfrr^^ for the ecdefiafticall judge to infift upon two witnefTs 
Xo prove his caufe : upon which fuggeftion, although many con- 
ibltations have been granted (the ^me being no way as yet able 
to warrant and maintaine a prohibition) yet becaufe we are not 
fare, but that either by reafon of the ufe of it, or of fome future 
conftrudion, it may have given to it more ftrength then is con* 
Teident, the fame tending to the utter overthrow of all eccle- 
£afticall jurifdidion^ we moft humbly defire, that by your lord« 
ihipa good meanes, the fame may be ordered to be no more ufed. 

if the queftion be upon payment, or felting out of dthes, or Anrwer* 
lipon theproofo of a legacy, or marriage, or fuoh like inddence, 

?Q.3 we 
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we are to leave it to the tryall of their law, though the party have 
but one wttneiTe; but where the matter is not determinable in the 
ecclefiafticali court, there lyeth a prohibition either upon* or with- 
out fuch a furmife. 

13. No good fuggeftion for a prohibition, that the caufe is neidier 
teftamentary, nor matrimonial!. 

Objedioo. As the former device laft mentioned endevoureth to ftrike away 

at one blow the whole eccleiiafticall jurifdidion; To there is another 
as ufuall, or rather more frequent then the former, which is con- 
tent to fpare us two kind of caufes to deale in, viz. teftamentary, 
and matrimoniall : and this device infulteth mightily in many pro- 
hibitions, commanding the ecclefiaHicall judge, that be the caufe 
never fo apparently of ecclefiafticall cognifance, yet hee (hall fur- 
[ 609 ] ceafe ; for that is neither a caufe teftamentary, nor matrimoniall : 
which fuggeftion, as it grew at the firft upon miftaking, and omit- 
ting the words, ^e bonis et cataUis^ ^c. as may appeare by divers 
ancient prohibitions in the Regifter ; fo it will not be denied, but 
that, beddes thofe two, divers and fundry other caufes are notori- 
oafly knowne to be of eccle(ia(lica1l cognizance, and that conful- 
tatioDsareas ufually awarded (if fuitin thatbehalfe be profecuted) 
notwithlUnding the faid fuggellion, as their proliibitions are eafily 
granted ; which, a» an injury, marching with the reft to wound 
poore men, protraft fuits, and prejudice the courts eccleiiaftical!, 
we defire that the judges will be pleafed to redreffe. 

Anfwer. If they obfervc well the anfwer to the former objedions, they 

may be thereby fatisfied, that we prohibit not fo generally as they 
pretend, nor doe in any wife deale further then we ought to doe, 
to the prejudice of that which appertaineth to that jurifdidion; 
but when they will deale with matters of temporall contrails, co- 
loured with preicjided ecclefiaHicall matter, wee ought to prohibit 
them with that forme of prohibitions, mentioning, that it con- 
cemeth not matter of marriage, nor tcflamentary : and they fhall 
not find that we liavc granted any, but by form warranted, both 
by the Rcgifler, and hy law: And when fuggeltions, carrying 
matter fufHcient, appeare to us judicially to be untrue and infuffi- 
cient, we are as ready to grant confultations as prohibitions : and 
we may not alter the forme of our prohibitions upon the conceits 
of ecclefia Aicall judges, and prohibitions granted in the forme fet 
downe in the article, are of that forme which by law they ought 
to be, and cannot be altered but by .parliament. 

14* No prohibition upon furmife onely to be granted, either out 
the kings bench, or oainmon pleas, but out of the ch^uicer 
onely. 

Objeclioo. Amongft the caufes whereby the ecclefiafticall jurifdLSiion 

opprefled with multitude of prohibitions upon furmifes onely, t 
hath a chiefe place, in that through incroachment (as wee fuppo 
there are fo many feverall courts, and judges in them, that t 
upon them to grant the (ame, as in the kings bench five, and in 
common pleas as many, the one court oftentimes croiTing the ] 
oeedings of the other, whereas wee are perfwadcd, that all 
kinds of prohibitions, being origvnall writs, ought onely to 
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oat of the chancery, and neither out of the kings bench, nor com^ 
mon pleas. And that this hath been the ancient pradice in (hat 
behalfe> appeareth by fome flatutes of the realme, and fundry 
judgements at the common law; the renewing -of which pradice 
carrieth with it an apparant fhew of great benefit and conveniency, 
both to the church, and to the fubjea : for if prohibitions were to 
ifltie onely out of one cOurt, and from one man of fuch integrity, 
judgement, (incerity, and wifedom, as we are to imagine the lord 
chancellour of England to be endued with, it is not likely, that 
he would ever be induced to prejudice and pefter the ecclefiafti- 
call courts with fo many needlefle prohibitions; or, after a conful- 
tation, to fend oat in one caufe, and upon one and the fame libell 
not altered, prohibition upon prohibition, his owne a6l remaining 
upon record before him to the contrary. The further conlidera- 
tion whereof, when, upon the judges anfwer thereunto, it fhall be 
jBore thoroughly debated, wee muil refer re to your lord (hips ho- 
nourable direction and wifdome. 

A ftran|;e prefumption in the ecclefiafticall judges, to require Anfvrfr. 
that the kings courts (hould not doe that which by law they ought 
to doe, and alwayes have done, and which by oath they are bound 
to doe ! and if this (hall be holden inconvenient, and they can in 
difcharge of us obtaine fome ad of parliament to take it from all 
other courts then the chancery, they ftiall doe unto us a great eafe ; 
but the law of the realme cannot be changed, but by parliament i 
and what reliefe or eafe fuch an ad nmy worke to the fubjed, 
wife men will foone finde out arid dilcerne: but by thefe articles [ ^^0 J 
thus difperfed abroad, there is a generall unbefecming afperfion of 
that upon the judges, which ought to have been forbofn. 

No prohibition to be awarded ander a falfe pretence, that the >5* 
ecclefiafticali judges would hold no plea for cullomes fox 
tithes. 

Amongft many devices, whereby the cognizance of caufes of Objoftion. 
tithes is drawn from ecclcfiaflicall judges, thb is one of the chiefed, 
viz. concerning the tryall of cuftomps in payment of tithes, that 
it muft be made in a temporall court ; for upon a quirke and falfe 
fuggeflion in Edward the fourth his time, made by fome fergeants, 
a conceit hath rifcn (which hath lately taken greater flrength then 
before) that eccleiiaiHcall judges will allow no plea of culTome or 
prefcription, either in non decimandoy or in moio d§cimanii\ and 
thereupon, when contentious perfons are fued in the ecctefiaf^^all 
court for tithes, and doe perceive, that upon good prpofe judge- 
ment will be given againft them, even in their owne^ pleas, fome- 
times for cullomes, doe prefently (knowing their ov<m ftrength with 
jurors in the country) flie unto Weftminfter hall, and there fug- 
gefting that they pleaded cuftome for themfelves in the ecclefiafti- 
call courts, but could not be heard, doe procure thence very readily 
a prohibition ; and albeit the faid fuggeftion be notorioufly falfe, 
yet the party prohibited may not bee permitted to traverfe the 
iame in the temporal! court (diredly contrary to a (latute made 
in that behalfe) : neither may the judge prohibited proceed with- 
out danger of an attachment, though himfelfe doe certainly know, 
either that no fuch cuftome was ever alledged before him, or being 
alledged^ that he did receive the fame, and all manner of proofed 

3 0^4 offered 
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offerf d thereupon : which courfe feemeth the more ftrange mit» 
U8, Vecaufe the ground thereof laid in Edward the fourth his time* 
as aforefaicl, was ahogether antrue, and cannot with any found 
reafon be maintained: divers flatutes and judgements at the com- 
mon law doe allow the eccleriailicall courts to hold plea of fneh 
cudomes ; all our bookes and generall learning doe therewith con- 
curre, and the ecclefialticall courts, both then and ever fince, even 
ontill this day-, have, and dill doe admit the fame, as both by our 
ancient and recent records it doth and may to any moft manifeftly 
appear e. And bcfides, there arc fom€ confultations to bee (hewed 
in this very point, wherein the faid furmife and fuggeftion, that 
the ecckfiafticall judges will heare no plea of cuft<»&es, is af^ 
firmed to be ihfufficient in law to maintaine any fuch prohibition : 
and therefore we hope, that if' we (hdl be able/ nptwithflanding 
any thing the judges fliall anfwer thereunto, to juMfie the pre- 
mifTes, your Lordriups will be a meanes, that the abafes hems 
complained of, having fo falfe a ground, may be amended. 
Anfwer. The tempofftll courts have ahvayes eranted prohibiuona m well 

in cafes dt modo decimandi^ as in cai^ upon reall conpofitiOBsi 
either in difcharge of tithes, or the manner of tithing : for that 
modus decimandi had his. originall ground upon fome compoAtion 
in that kinde made, and all prefcriptions ana compofitions in thde 
cafes are to be tryed at the common law, and the ecdefiafticall 
courts ought to be prohibited, if in thefe cafes they had plea of 
tithes in kind : but if thejT will foe in the ecdefiafticall court di 
mode decimandi^ or according to compofition, then we prohibit theOi 
not: and the. caufe why tSe cccleuafticall judges find fault here* 
u ich, is, becaufe many miniflers have growne oflate more trouble- 
fome to their parifhioners, then in times pail ; and thereby worke 
unto thefe courts more commodity, whereas in former ages thev 
were well contented to accept that which was ufed to oe psda, 
and not to contend againft any preicription or compofition; but 
now they grow {o troublefome to their neighbours, as, were it not 
for the prohibition (as may appeare by the prefidents before re- 
membred) they would foone overthrow all prefcriptions and com- 
poHtions that are for tithes, which doth and would breed fuch a 
[ 6ll j generall garboile amongft the people, as were to be pitied, and 
not to be permitted. And where they fay, there bee many fiatutes 
that take away thefe proceedings from the temporall courts, they 
are much deceived ; and if they looke well unto it, they fhall find 
evm the fame flatutes (they pretend) to give way unto it. ' And 
it is flrange thev will affirme fo great an untruth, as to fay, they 
are not permitted to traverfe the fuggeftion in the temporall court; 
for both the law and daily pradlice doth allow it. 

1 6. The cuilomes for tithes are onely to be tried in the ecclefiafttcafi 
courts, and ought not to be drawne thence by prohibitions. 

abjeAion. ^ Although fome indifcreet ecdefiafticall judges, either in th« 

time of king Edward the fourth, or Edward the fixth, might, againft 
law, hare refufed in fome one caufe to admit a plea of cuftome 
of tithes, to the prejudice of fome perfon whom he fiivoured, and 
m'ght thereby peradventure have given occaiion of fome one pro< 
hibitioR (but whether they did io or no, the fuggeftion of a lawyer 
for his fee is no good proofe) yet forafffiuch at by three fiattMei 
7 made 
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t tnce that timt^ wherein it 2s ordained> wiz. both that tithes 
Jlioiddl be titdy pud, according to the cuftome, and the tryM of 
dcKsk jpaynent^ accordin|^ to cuftome upon any defanlt or oppo- 
poficion^ flMwld be tryed in the kinss ecclefiaflicall courts, and by 
'mMc lanst ecdefiaMcali kwes, and not otherwife, or before any 
other jmges then ecclefiafticall, we moft homUy defire your lord- 
^l%ips» that if according to the (kid lawes we be moft ready to heare 
^^Tty plea of coftomes your lordfhips Hirould be pleafed^ that die 
j'^dgC9 Btay not be permitted hermter to grant any prohibitions 
vspon foch falfe farmifes ; or if they fhall anfwer, that wee miftake 
«lSe laid fiatntes, that then the (aid three flatntes may bee throughly 
debated before your lordihips, left under pretence of a right, 
v^hicli they challenge^ to expound thefe kind of ftatntes, the truth 
znay be over-borne, and poore miniflers ftili left unto country 
es-yalls, there to juftifie the right of their tithes before unconfcion- 
skble jnrors in thefe cafes. 

T'he an(wer to the former article may ferve for this ; and where Anfwer. 

'die ebjedion feemeth to impeach the tryall at the common hiw by 

jsrorsy we hold, and ihall be able to approve it u> be a far re better 

^oorfe for matter of fa£l upon the teftimonie of wltnefTes, fworne 

^fin^si tHKiy then upon the confcience of any one particular itian, 

l>em^ guided by paper proofes ; and we never heard it excepted 

«into heretofore, that any ftatute fliould be expounded by any other 

claen the judges of the land; neither was there ever any fo much 

over-feen, as to oppoie himfelfe againft the pradice of all ages to 

make that queftion, or to lay any Uich unjuft imputation upon the 

jadges of the reakne. 

"No prohibition to be granted, bccaufe the treble value of tithes ia. I7- 
fued for in the ecclefialHcall court. 

Whereas it appeareth plainly by the tenour of the ftatute of Objeaioa; 
£dw. 6. cap. 13. that judges ecclefiafticall, and none other, are to 
heare and determine all fuits of tithes, and other duties for the 
fame, which are given by the faid adl; ^nd that nothing elfe it 
added to former lawes by that ftatute, but onely certaine penalties, 
for example^ one of treble value : forafmucli as the faid penalty, 
being onely devifed as a meanes to worke the better payment of 
tithes, and for that there are no words ufed in the faid ftatute to 
gire joriidifUon to any temporall court, we hold it moft apparant, ♦ 

that the iaid penalty of treble value, being a duty given in the 
faid ftatute for non-payment of tithes, cannot bee demanded in the 
temporall court, but onely before the ecclefiafticall judges, ac- 
coroing to the exprefte words of the faid ftatute : and the rather, 
wee are fo perfwaded, becaufe it is moft agreeable to all lawes and 
reafon, that where the principall caufe is to bee decided, there all 
things incident and acceftary are to bee determined. Befides, it 
was Che pradice of all ecclefiafticall courts in this realme, imme- [ ^12 ] 
diatdy after the making of the faid ftatute, and hath continued fo 
ever fince to award treble damages (when there hath been caafe) 
without any oppoiition, untill about ten yeares paft, when, ox about 
which tisne, notwithftanding the prei^iiftes, the temporall judges 
began to Irald |4ea of treble value, and doe now accompt it fo pro- 
per and peculiar to their jurifdiftions, as by colour thereof they 
adxmt fuiti originally for the faid penalty, and dee make thereby 

fverv 
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Jvciy.abfurdly) the penalty of treble value to bee principal!, which 
IS indeed hot the acceflary ; and the (cognizance of tithes to bee 
boi^ the acceflary, which in all due conftruftion is moft evident to 
be the principally thereby wholly pervertin|; the true roeanbg and 
drift of that ftatute, whereupon if in the fpirituall court the treble 
value be now demanded by the libell as a duty, according to that 
ilatute, or that fentence be awarded diredly and fincerely upon the 
faid libell, prefently, as contentious perfons are difpofed, a prohi* 
birion is granted, and fome (harp words are further uied, as if the 
ecdefiafticall judges were in fome further danger for holding of 
thefe kind of pleas : and therefore we moft humbly deiire, that if 
the judges fhall infill in their anfwers upon fuch their draining of 
the faid ftatute, your lordlhips will be pleafed to heare the fame 
further debated by us with them. 
Mtduntu If they obferve well the ilatute, they fhall find, that the eccle- 

fiailicall court is by that ilatute to hold plea of no more, then that 
which is fpecially thereby limited for them to hold plea of; and 
the temporal] court not redrained thereby, to hold plea of that 
wluch is not limited unto the ecclefiailicall court by that ad, and 
ofthat they had jurifdidlion of before : and the forfeiture of double 
value is expreily limited to be recovered before the ecclefiailicall 
Judges; but where a forfeiture is given by an adt generally not 
limiting where to be recovered, it is to be recovered in the kings 
temporall courts, and the caufe why it is fo divided, feemeth to be 
ft)r that, where by that a£l, temporall men were to fue for their 
tithes in the ecclefiailicall court, where it was then prefumed they 
were to have no great favour : therefore the party crieved might 
(If he would) purfue for the forfeiture of the treble value in the 
temporall court, where hee was to recover no tithes; but if he 
would fue where he might alio recover the tithes, then hee would 
purfue for the double value : for that is fpecially appointed to be 
recovered in the ecclefiailicall court, but not the treble value. 
And although they alledge, that they fome times ufed to maintaine 
ftiit for the treble value, yet as foon as that was complained of to 
the kings courts, they gave remedy unto it as appertained. 

»9. No prohibition to be awarded, where the peribn is ilopped from 
carrying away of his tithes by him that fetteth them lorth. 

CHijjeai^n.^ As the iaid ilatute of Edward the fixth laH mentioned afligneih 

a penalty of treble value, if a man upon pretence of cuilome, 
which cannot be juilified, ihall take away his come before he hath 
iet out his tithes; fo alfo in the f^d ilatute it is provided, that if 
any man having fet out his tithes, fhall not afterwards fuffer the 
parfpn to carry them away. Sec. he ihal pay the double value there* 
of fo carried away, the fame to be recovered in the ecclefiailicall 
court. Howbeit the clearnefle of the ilatute in this point, not* 
withilanding meanes are found to draw this caufe alfo from the 
ecckiiailicall court ; for fuch as of hatred towards their miniilers 
aredifpoied tovexethem with fuits at the common law (where 
they finde more favour to maintaine their wrangling, then they can 
&ope for in the ecclefiailicall court) will not faile to fet out their 
tithes before witnefies, but not with any meaning or intent that 
the parfon ihall ever carry them away ; for prefently thereupon 
liley will caufe their owne fervants to load tnem away to their 

. owae 
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xmnt barnes, and leave the parfon as he can to feek Jiis remedy; 
which if he do attempt ia the ecclefiafticall coait» out oomedi s 
prohibitioB, fag^efting^ that upon feverance and fettiog forft of 
the tenth part from the nine, the iame tenths were prefently bf 
law in the parfons poiTeffiony and being thereupon become a lajr £ 613 J 
chattel], mud be recovered by an adion of trefpafie at the common 
law, wheieas the whole pretence is groonded upon a meere per- 
verting «f the fiatute, which doth botb ordain, that all tithes ihall 
be fet forth truly and jaflly without fraud and guile; and that alfo 
the parfon ihall not be ftopped or hindered from carrying them 
away, neither of which conditions are obierved when the £Eirmcff ' 
doth fet them forth, meaning to carry them away himfclfe (fiat 
that is the fratidulent fetting of them out;) and alfo, when accord- 
ingly hee taketh them away to his own ufe; for thereby hee ftop- 
peth the parfon to carry theni away : and confequently, thepenaltj 
of this offence is to bee recovered in the faid ecdefiafticall covrtsi^ 
-according to the words of the faid (latote, and not in any court 
temporan: wherefore we moft humbly defire your lordihips^ that 
either the judges may make it apparant to your lordflnps, that wc 
niiilike this &tute in this point, or that our ecclefiaflicatl courts 
nay ever hereafter be freed from fuch kinds of prohibitions. 

For the matter of this article it is anfwered before, and where AjiiwBc 
the truth of the cafe is, that he that ought to pay predial! tithes, 
doth not divide out his tithes, or doth in any wife ijiterrnpt the 
paribn or his deputy, to fee the dividing or fetting of them out: 
that appearing unto us judicially, we maintain no prohibition upon 
any fun there for the double value, but if after the tithes fevered. 
die parfon will fell the tithes to the party that divided them, upon 
the furmife thereof, we doe, and ought to grant, a prohibition; 
but if that furmife doe prove untrue, we do as readily grant a con- 
fuitation, and the party feeking the fame, is, according to the 
fiatute, to have his double cofts and damages* 

No prohibition to be granted upon any incident plea in an if* 
^cclefiafticail caufe. 

We conceive it to be great injury to his majcfties ecclefiafti- Qbjeftita. 
call jurifdi^ion, that prohibitions are awarded to his ecclefiafticall 
courts upon every by, and every incident plea or matter alledged 
^here in barre, or by way of exception, the principall caufe being 
andoubtedly of ecclefiadicall cognizance: for example, in fuit for 
tithes in kind, if the limits of the pariih, agreements, compoiitions, 
and arbitraments, as alfo whether the miniHer that fueth as parfon, 
be indeed parfon or vicar, doe come in debate by. way of barre» 
although the iame particulars were of temporal! cognizance (as 
§omc of them wee may boldly fay are not) yet they were in this 
cafe examinable in the eccleiiaiiicali court, becaufe they are 
matters incident, which come not in that cafe finally to be fentenced 
and determined, but are ufed as a meane and furtherance for the 
tieciiion of the maine matter in queftion. And fo the cafe llandeth 
another fuch incident pleas by way of barre; for otherwiie either 
pariy in every caufe might at hb pleafure, by pleading forae 
cnatter temporal! byway of exception, make any Ciiuie ccclcfiaHi, 
icall .whatibever fubjcd to a prohibition, which is contrary to the 
MCsSoSL o£ the common law« and fsndry judgemcitCi thcreU).ioa 
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mt% as weB hops die judges themfehres wifl acknowledge, as^ 
ttcret^KU ^eel4 co have vuh prohibitions hereafter reftrained. 
Answer. Matters hncident that ^l out to be meere temporally are to bf ' 

ibah withall in the teanporall, and not in the ecdeiiaftical coort^ 
a» ia before particahu-lf At downe in the eleventh article* 

so* That no temporall jidgef, nnder colour of authority to interpret 

fiatous, ought, in favoar of their prohibitions, to makt 
caaies eccle&Mcall to be of temporall cogiiizanQe* 

Objeaioik Although of late dayes it hath been flron^y hddbv fome, that 

the interpretation of all ftatutes whatfbever doe belong to the 
judges temporall, yet we fupjpofe, by certain evil efieds, that thu 
^ 614 ] , opinion is to bee bounded witMn certaine limits; for the ^rong 
conceit of it hath already brought forth this fruit, that even thole 
verv ilatntes which doe concerne matters, meerly eccleEaiUcaU, 
and were made of ]>urpofe With great caution, to preferve, enlarge 
and ilrengthen liie junfdi^on ecdeiiafticall, have been by colour 
thereof turned to the retraining, weakening, and utter overthrow 
of the fame, contrary to the true intent and meaning of the faid 
^tutes : as for example (befides the ftrange interpretation of the 
ibtntes before mentioned, for the payownt of tithes) when parties 
have been fued in the ecdefiafticaf courts, in cafe of an inceHuoBS 
marriage, a prohibition hath been awarded,, fuggeftin^, under 
pretence of a ftatute in the tune of king Hen. 8. that it apper- 
taineth to the temporall courts, and i^t to the ecdeiia^aU, to 
decermine what marriages are lawfull, and what are incefluons by 
the word of God. As alfo a minifter, being upon point of deprt- 
vation for his infufficiency in the ecclefiailiudl court, a prohibition 
was granted, upon fu^gefUon that all pleas of the fitnefle, learn* 
ing, and fufiiciency ofminiflers belong only to the kings teroporaD 
courts, relying, as wee fuppofe, upqn the fiatnte of 13 Eliz. by 
which kind of interpretation of flatutes, if the naming, di^foi^ 
or ordering of caufes ecckfiafticall in a flatute ihall mute the fime 
to be of temporal cognizance, and fo aboliih the jurifdidion of the 
ecclefiafticaU court, without any further circumflances, or exprefie 
words to warrant the fame, it followeth, that forafmuch as the 
common book and articles of religion are eftabliihed and confirmed 
by feverair ads of parliament, tlie temporall judges may challenge 
tothemfelves an authority to end and determine of aU caufes of 
feith and religion, and to iend out their prohibitions, if anyeccle- 
fiallicall judge fhall dcale or proceed in any of them : which eon* 
ceit, how abfurd it is, needeth no proofe, and teacheth us,' that 
when matters meerly ecclefiafticaU are comprized in any ftatute, 
it doth not therefore follow, that the interpretation of the (aid 
matters doth belong to the temporall judges, who by their pro^ 
feiHon, and as they are judges, are not acquainted with that kind 
of learning : hereunto, when we fhall receive the anfwer of thf 
judges, we (hall be ready to juftifie every part of this article. 
JU^werm If any fuch have flipt, as is fet downe in this article, without 

other circum fiances to maintaine it, we make no do^bt, but whttk 
that appeared to the kings temporall court, it hath been prefondy 
remiited ; and yet there be cafes, that we may deale both wkk 
marriages and matters of deprivation, as where they will call the 
'■ ' marriage in queflion after the death of any of the parties, the 

■^ > marriage 
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be oiled in 4iiidBo«,tatdekUtobiC> 
_^ ifees, wko csBOt lb weB defend tke MP- 
i hoik Hviag thonlclTCS ao^t kmve doie; and 
tm i^ if Aqf^ wil deprive a ouaiier maft fer matter appcrtdM^ 
die rrrVfiilirail cog uiaaB Cc^ bet lor that wkick dotk MBtrif 
iopig to Ae c o g a iaaace of tl» kings teiporall co«t^ Aad fer 
cjmdgaex^ommSaagcfiMSmts^M ooBCene the ecckfiatkalt 
vveriiment or pnxB^ii^s, it bdongetk niito die tenporaD judges; 
id w^ce tUake fktj knre been expoaaded as much to their ad* 
mtage, as eidier the letter or intendon of Uwes aroaki or coaki 
loir o£ Aad whea the]r have been expoaaded to their liiciag» 
len dRT coald approve of it; bot if the expcfidon be oot lor 
ketr paipofe, dvn inll they frj* ms bow diey doe» that it apper^ 
|uicfn not anto as to deteranae of them. 

Tbat peribas iamrifoaed apoa the writ of ^ ixcmmmmUmtt ta fi m ih 
are oadaiy defivered, and prohibitions andoly awarded lor tihctr 
greater fecaritj. 



^H 
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Forafmnch as impri(baaeat apoa the writ of txtmmmmcmf r«- Obie£^oa» 
fitmdf is the chiefeft temporal! firecgth of eccfcfiaiticaU jiirif<Uc- 
&0B, and that by the kwes of dns realm none fo committed for their 
coateaipt in auoten of errlrfaftinll cognisance, ought to be de- 
livered antill the ecdeiaflScall conrts were iatisfied, or caution 
fivea in that behaHe, we wodd gladly be reiblved by what au- [ 615 J 
thority the toaporall jadges do cauie the (herifes to bring the (aid 
faities iaip Atur coorts, and by their owne difcredons fet th^m at 
fiberty> wkboat aodce thereof firft given to the ecdefiafticall 
McHw or any ftti Aftina made cither to the pardes at whofe fait 
wwasimpriioped, or the ecdefiaticall court* where certaine Uw* 
mH hes are due : and after all this, why doe they likewife fend 
am thdr prohibidons to the laid coort, commanding, that all cen- 
Cvet ag»mft the faid parties (hall be remitted, and that they be 
aQmon proceeded with for the iame causes in thofe courts. Of 
tAoM oor defire, we hope your lordflups do fee fuffident caofe* 
and wiU therefore procure us from the judges fome reafooable 
aafwer. 

We affinae, if the party excommunicate be impri(bned, wee AnCma^ 
€figbt upon complaint to fend the kings writ for the body and the 
CMiG^aad if ia the retome no caufe, or no fufiicient cau(e appeare, 
lliili we doc (iii we ou^ht) fet Mm at liberty ; otherwife, if upon 
mamomng t^'body, the matter appeare to be of ecclefiafticall 
CMusance, then we remit him i^gaine ; and this we ought to doe 
ia Doth cafes ; for the temporall courts muft alwaies have an eye, 
that the ecclefiafticall juri^dion nfurp not upon the temporalL 

The kings authority in ecclefiafticall caufes is greatly impugned a2. 
by prohibitions. 

Wc^ are not a little perplexed touching the authority of his Ob}eaio% 
majcftie in caufes ecclefiafticall, in that we find the fame to be fo 
itaapeachcd by prohibitions, that it is in efFeft thereby almoft ex- 
tingttiflied; for it feemeth, that the innovadng humour is growne 
fo ja«ik, and that fome of the temporall judges are come to be of 
opinion, that the commiffioners appmnted by his lyajefty for his 

cauios 
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caafe» ecclefiaftkall (having coxnxniued onto them the execntloii 
cf all ecclefiafticall jarifdi&oii annexed to his majeilies imperiall 
crowne, hy virtue of an z€t of parliameRft made in that behalie, 
and according to the tcnoor and tWc&. of his majefHes letters pa* 
tents, wherein they ajre authorifed to impriTon, and impofe fines, 
as they fhaU fee canie) cannot otherwife proceed, the faid ad and 
letters patents notwith^nding, then by ecelefiaflicall cenfurea 
^Micly : amd thereupon of latter dayes, whereas certaine lewd per* 
fons (two for example fake) one for notorious adultery and other 
intolerable contempts, and another for abnfing of a bifhop of this 
biAgdome with threatning fpeeches, and fundry railing termes 
(ooway to be endwed) were thereopon fined and impriioned by 
^ iaid commiffioners, till they fhotsld enter into bonds to performe 
linther orders of the faid court; the one was delivered by aa 
Bmheas corpus out of the kings bench, and the other by a like writ 
0ttt of the common pleas : and fundry other prohibitioos have 
¥een likewife awarded to his majeflies faid commiffioners upon 
thefe fuggeftions, wx. that they had no authority either to fine or 
imprifon any man ; which innovating conceit being added to this 
that foUoweth, That the writ of dt ixcommumcato capitndo cannot 
lawfiriFy be awarded upon any certificate or figuificofint made by 
tbe faid commiffioners, wee find his nuijefties iaid lupreme authority 
in caufes ecclefiafticall (fo largely an^ified in fnndry flatates) to 
Ipe ahogether defUtute in cStdt of any meanes to uphold it, if the 
feid proceedings by tenporall judges (hall be by them m^ntained 
and jnllified ; and therefore wee moil humbly defire your lordfliips, 
that they may declare tlwmfclves herein, and be reftraroed here- 
alber (if there be caufe found) from ufin^ the kings name in their 
prohibitions, to fo great prejudice of his majefties faid authority, 
a» in debating the fame before your lord(hips will hereafter note 
lidly appeare. 
Aoluver* We doe not, neither will we hi any wife hnpngne the ecclefiafti- 

cal authority in any thing that appertaineth unto it ; but if any 
by the ecclefiafHcatl authority commit' any man to priibn, upon 
complaint unto us that he is impriioned without juft caufe, we Are 
to* fend to have the body, and to be certified of the caufe; and if 
I 616 J they will not certifie unto us the particular caufe, but generally, 
without expreliing any particular caufe, whereby it may appeare 
nhto us to be a matter of the ecclefiaiUcall cognisance, and his im- 
prifonment be juft, then we doe and ought to deliver him : and this 
is their fault, and not ours. And although fome of us have dealt 
with them to make fome fuch particular certificate to us, whereby 
wee may bee able to judge upon it, as by law they ought to doe, 
yet they will by no meanes doe it ; and therefore their errour is 
the eaufe of this, and no fault in us : ibr if we fee not a juil caufe 
of the parties imprifonment by them, then vt ought, and are bound 
by oath to deliver him. 

25* No prohibition to be granted, under pretence to reforme the 
manner of proceedings by the eccleiiaiHcall lawes, in caufes 
confeiTed to be of eccleiiafiical] cognizance. 

e^tC&m, ' Notwithilanding that the ecclefiailicall jurifdidion hath been 

much impeached heretofore through the multitude of prohibi* 
tions, yet the fnggeftions in them had ibme colour of jumce, a^ 

pretending^—- 
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-^pretending, tliat the judges ccclefiafticall dealt with temporal! 

«:aures : hut lysw, as it feemeth, they arc fubjeft to the fame con- 
"Krolments^ whether the caufe they deale in be either eccleiiafUcall ; 
^r temporal!, in that prohibitions of late are wreflled out of thcdr 
•^wne proper courfe, in the nature of a writ of errour, or of an ap- 
;^>eale : for, whereas the true and onely ufe of a prohibition is to 167 
Xbraine the judges eccleiiaflicall from dealing in a matter of tem- 
^orall cognizance, now prohibitions are awarded upon thefe fur- 
sniifes, 'vix. that the libel], the articles, the fentence, and the ec- 
^cleiiafticall court, according to the ecclefiafticall lawes, are grievous 
^nd infufHcient, though the matter there dealt withall be meerly 
eccleiiaflicall : and by colour of fach prohibitions, the temporaa 
^ udges to alter and change the decrees and fentences of the judges 
^cclefiaHicall, and to moderate the expences taxed in the ecclefiafti- 
call courts, and to award confultations upon conditions : as for ex- 
^ample, that the plaintife in the eccleiiaflicall court ihall except tiS 
^rhe one halfe of the cods awarded, and that the regifler ihall lole 
Svs fees ; and that the faid plaintife ihall be contented with th« 
^^^ayment of his legacy, which was the principall fued for, and 
adjudged due unto him at fuch day, as they the faid temporall 
^Judg^es ihall appoint, or elfe the prohibition mufl fland. And alfo 
^^ivhere his majeflies commiflioners* for caufes eccleiiaflicall, have 
'anot been accuflomed to give a copy of the articles to any party, 
^ft^efore he hath anfwered them; and that the ilatute of Hen. 5. 
'touching the delivering of the libell, was not onely publikely ad- 
j udg;ed in the kings bench, not to extend to the deliverance of ar*- 
'^icles, where the party is proceeded with ex officio j but like wife 
^ mparted to his majeilie, and afterwards divulged in the ilarre- 
-^chamber, as a full refolution of the judges, yet within 4 or 5 
Ottnoneths after, a prohibition was awarded to the faid commiiuoners 
^^zmt of the kings bench, upon fuggeftion, that the party ought to 
.Saave a copy of the articles, being called in queflion ex officio^ be« 
.fore iie fiiould anfwer them ; and notwithflanding that a motion 
-^^vas made in full court ihortly after for a confultation, yet an order 
'^^fi2LS entred, that the prohibition ihould iland untill the faid partie 
^oiad a copy oi the faid articles given him ; which novell and eop- 
"^raordinary courfes doe feem very Urange unto us, and are contrary 
^Qot onely to the whole courfe of his majeflies lawes eccleiiadicaU* 
'ft^at alio to the very maximes and judgement of the common law, 

^sjod fimdry ilatutes of this realme, as wee ihall be ready to juili£e 

Isefbre your brdfhips, if the judges ihall endeavour to maintaine 

-^lieie their proceedmgs. 

To this we fay, that though where parties are proceeded withall Anfwir. 

^^x officio^ there needeth 00 libell, yet ought they to have the caufe 

^oiade knowne unto them for which they are called ex officio, before 
:hey be examined, to the end it may appeare unto them before 
:heir examination, whether the caufe be of eccleiiaflicall cogni- 
Bance, other wife they ought not to examine them upon oath. And 

^^ouching the reft of this article, they doe utterly miflake iL 

*J.hat temporall judges are fwome to defend the ecclefiafticall [ 617 ] 

jurifdidtion. 24. 

We may not omit to fignifie unto your lord (hips, that (as wfcc ObjcdiM* 
^e it) the temporall judges are not onely bound by their ancient 
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eath» that t&ey (hall- doe nothing to the db-heii(bn of the crown, 
bat alfb by a latter oath unto the kings fupremacy, wherein they 
I doe fweare, that, to their power, they will aflift and defend all ju- 
rifdiftions, priviledges, preheminerces, and authorities united and 
annexed to the imperial! crowne of this realme ; in which words 
the ecdefiafUcall jarifdiftlon is fpecially aimed at : fo that whereas 
they doe oftentimes infift upon for their oath, for doine of juSicc 
in temporall caufes, and do feldome make mention- of the fecond 
oath taken by them for the defence of the ecclefiadicall jarifdidtion^ 
with the rights and immunities belonginc; to the church; we 
think, that they ought to weigh their faid oaths better together* 
and not fo farre to extend the one, as that it fhould in any fort pre- 
judice the other : the due confideration whereof (which we inoft 
inftantly defire) would put them in mind (any fug^eftion to the 
contrary notwithftanding) to be as carefull not to doe any thing 
ihatmaj prejudice the lawfull proceedings of the eccIefialHcaU 
judges m eccleiiafticall caufes, as they are circumfpeft not to fof* 
fer any impeachment, or blemiih of their owne jurifdidions and 
proceedings in caufes temporall. 
Aniwcr* We are aflured, that none, can juftly charge any of us with 

violating our oaths, and it is a Anmge part to taxe judges in this 
manner, and to lay fo great an imputation upon us ; and what 
fcandall it will be to the jufti^ of the reahne to have fo great 
levity, and fo foule an imputadon laid upon the judges, as is done 
in this, is too manifeft. And we are afliired it cannot be (hewed, 
that the like hath been done in any former age $ and for lefie 
icandals then this of the jnftice of the realme, diveft have been £> 
verely punifhed. 

25* That excommunication is as lawfull, as prohilution, for the avoh 
tuall prefervation of both his majefties fupreme joriidi^on* 

oycaioB. To conclude, whereas for the better preferving of bi» najeffiet 

two fnpremejurifdidVions before mentioned, vix. the ecclefi^call 
and the temporal], that the one might not ufurp upon the other, 
two meanes heretofore have of ancient time been ordained, that is 
• to iay, the cenfure of . excommunication, and the writ of prohiln* 
tion ; the one to reflraine the incroachment of the temporall jari£> 
didlion upon the ecclefiaMcall, the other of the ecdefiafiicall upon 
the temporall, we mod humbly defire your lordihips, that by ywir' 
meanes the judges may be induced to refolve as, why exconunani- 
cations may not as freely be put in ure for the prefervatton of tte' 
jurifdiftion ecclefiafticall, as prohibitions are, under pretence to 
defend the temporall, cfpecially againft fuch contentions perfons, 
as doe wittingly and willingly, upon falfe and frivolous fuggeftions, 
to the delay ot juftice, vexation of the fnbjeds, and great fcandall 
of ecclefiafticall jurifdidlions, daily procure, without fcare cither 
of God or men, fuch undue prohibitions, as we have heretofore 
mentioned. 

JUfwer. The excommunication cannot be gain-faid, neither may the 

prohibition be denied upon the furmife made, that the matter pur- 
fued in the ecclefiafticall court is of temporall cognizance, but as 
foon as that ftiall appeare unto us judicially to be falfe, we grant 
the confttltation. 

^ Far 
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For the better iatis&dtion of his majefly, and your lordfhips^ * 
touching the objedions delivered againft prohibitions, we have 
thought good to fet downe (as may be perceived by that which 
hath been (aid) the ordinary proceeding in hij majeftieis courts 
therein; whereby it may appeare both what the jud^res doe, and [ 6x8 j 
ought to doe in thofe caules ; and the ecclefialHcall judges may 
doe weH to confider, what iffue the courfe they herein hold can 
have in the end : and they (hall find it can be no other, but to cail 
a fcandall upon the juHice of the realme; for the judges doing but 
vrhat they ought, and by their oaths are bound to doe, it is not to 
he called in queftion : and if it fall out, that they erre in judge- ^ 
inent, it cannot other wife be reformed, but judicially in a fuperiour 
court, or by parliament. 

Subfcribed by all the judges of England, and tht 
barons of the exchequer, Pafch. 4 Jacobi, and 
delivered to the lord chancellour of England* 

Which anfwers and refolutions, although they were not cna£ted 
hyauthority of parliament, as our ftatute of Jrticuli CUri in 9 E. 2. 
was; yet, being refolved unanimoufly by all the judges of Eng- 
land, and barons of the exchequer, are for matters in' law of higheft 
authority next unto the court of parliament. 
Magna eft ^Veritas, et fre'vakt. 

Bat now we will perufe the preamble, and af^r every chapter in Artie* Cleri. 
order, and proceed to the expofition of the fame ; which office the 3 J^* «i vtic 
clergy claimed, ^i%% to interpret all datute lawes concerning the 
^fgy \ bi^t it was refolved by all the judges of England, that the 
interpretation of all (latutcs concerning the clergy, being parcell 
of the lawes of the realme, doe belong to the judges of die com- 
mon law. 

JPpWARDVS Bet gratia rex TpHE king to all to whom, &c 

Anglia^ ^c. omnibus ad quos fendeth greeting. Underftand 

prafentes litera pervenerintj falutem. ye, That whereas of late times of our 

Sciatis quod cum dudum^ temppribus progenitors fometimes kings of Eng-^ 

progenitorum nojlrorum quondam re^ lan^ in divers their parliaments, and 

gum Angliay in diverjis parliamentis likewife after that we had undertaken 

fuis ( I ) ; et Jimiliter pofiquam regni the governance of the realm, in our 

nojiri gubernacula fufcepimusj in par^ parliaments many articles containing 

hamentls no/iris (2), per pralatos^ et divers grievances (committed againft 

clerum (4) regni nojlri plures articuli the church of England, the prelates 

continentes gravamina aliqua ecclejia and clergy) were propounded by the 

Jnglicana^ et ipfis pralatis et cUro prelates and clerks of our realm; 

iUata (ut in eifdem ajferebatur) por^ ^nd further, great inftance was made 

re£fi fuijfent^ et cum inftantia fuppli- that convenient remedy might be 

catum^ ut inde apponeretur remedium provided therein : and of late in our 

9pportunum: ac nuper in parliament parliament holden at Lincoln, the 

noftro apud Lincoln', anno regni noftri ninth year of our reign, we caufed 

ix. (3) articulos fubfcriptos, et quaf- the articles underwritten, with cer- 

dam refponjiones ad aUquos eorumprtus tain anfwers made to fome of them 

Ja^asj coram concilio noftro recitari, heretofore, to be rehearfed before our 

at quafdam refponfiones corrigiy et ca^ council, and .made certain anfwers 

n. iNiT, terii 3 R V^ 
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Cap. I. 



Uris articulis Jubfcriptis per nos^ et 
diGum concilium noflrum fecerimus re^ 
fponderi: quorum quidem articuloram 
it refponftonum tenor es fubfiquuntur in 
hunc.mdunu 



to be correfted } and to the refiduc 
of the articles underwritten, anfwers 
were made by us and our council^ 
of which (aid articles, with the an- 
fwers of the fame, the tenors here 
enfue. 



Rot. pari. 5E.2. 
m. 3. & 8 E. a. 

[619] 



( I ) Cum dudum tempcrihus progenitorvm noftrorum, Wr. in di'verjts 
parliament is.] That is, in the faid parliament holden anno 51 H. 3. 
sArticuIi Cleri, and of the faid a6ls in the raigne of E. i. called 
prohibitio formatafuper Artic^ Cleri ^ and Articuli contra prohibit ionem 
regiam, which have been cited before. 
, (2) In parliameniis nofiris.] Viz, 5 E. 2. & 8 E. 2. 

(3) Ac nuper in parliamento nofiro apud Lincoln* ftnno regni noftri 
nono,\ There were two parliaments holden in this ninth ycare, 
njix, the one at Lincolne, 15 Hill, mentioned in this preamble; 

Vid.''artic*'crer' and thjC Other, 1 5 Pafch' anno nono at Weilminfter : and as one 
anno 3 Jacob! faj^h^ Merito in parliamento conquefti funt^qma lex Anglia. fine par* 
wg.sadartic i. Hamento mutari non potejf. . 
- ^' And note well what is faid there, 'viz. what the law doth war- 

rant in cafes of prohibition, to keep every jurifdidlion in his true, 
limits, cannot be ahered but by parliament. 

(4) Perpralatosetclerum^Scc] In thefe parliaments complaint 
was made by the clergy onely ; but the kmgs courts, that may . 
award prohibitions, being informed by the parties themfelves, or . 
by any flranger, that any court temporall or ecclefiafticall doe hold . 
plea of that whereof they have not jurifdiition, may lawfully pro- 
hibit the fame, as well after judgement and execution, as before; . 
and fo refolvcd by all the judges of England, and barons of the. 
cxclicquer, agreeable to make authorities in law. 
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TNPRIMIS laid impetriant pro- 
hihitiones in genere fuper decimisy 
obpentiohibusy oblaticnibus^ mortuariisy 
redemptionibus pcnitentiaridm^ I'iolenta 
mdnuum injeflione in cleri cum v el con- 
virfuniy et in caufa diffhthationii : in 
quibits cafibus dgitur ad pceham can'o" 
nicam irtiponendiim : rex ad ijium ar- 
ticulum refpondity quod in decimisy ob* 
IdtionibuSy obventionibusy mortuariisy 
quando fub iftis no'minibiis proponuntury 
prshlbitioyit regies non eji locus \ ettarnfty 
ptopter idmthmm ijlorum diutur^ 
ndmy ad aftimdtionem eorundern pecu^ 
niaryam veniafur^ Sedji cJericuSy vel 
reUgioJus "dccimas fuas in hirreo fuq 

con-^ 



17 1 R S T, whereas lay-men do pur- 
chafe prohibitions generally upon 
tythes, obventlons, oblations, mor- 
tuaries, redemption of penance, vio- 
lent laying hands on clerks or con- 
verts, and in cafes of defamation, in 
which cafes fpiritual penance ought 
• to be enjoined; the king doth art- 
fwer to this article, that in tythes, 
oblations, obventions, mortuaries 
(when they are propounded under - 
thefe names) the kiog*s prohibition 
fhall hold no place, although for the 
long" withholding of the lame thcr 
money may be efteemed at a fixm cer— . 
taine. But if a clerk or a religiou^ 

maim 
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igatasy Vil alibi exijtentes vendi- 
alicui pro pecunia: Ji pitatur 
ia coram judice eccleftafticoy lo^ 
bahet regia prohibition quia per 
tionem res fpirituales fiunt tern- 
fs^ it tranfiunt decima in cat alia. 



man do fell his tythes being gathered 
in his barn, or otherwife, to any man 
for money, if the money be demanded 
before a fpiritual judge, the king's 
prohibition fhall lie; for by the &le 
the fpiritual goods are made tethponJy 
and the tythes turned into chatdes. 



(S Ed. 4. 13, Cro. EU753* 12 Rep. 29. 13 Rep. 41. Raft. 484, &c.) 

thefe fufficient hath beenfaid in the expofition upon the fta- 
rf Circum/pe3e agatis : whereunto we referre the reader ; 
this wee may adde (which wee have referved to this place) 
^{blutionofall.thejudges of England to the 5. 8. 15, 16. i8* 
es in Artie* Ckri, 3 J^acobi regis, in many cafes concerning 
• &C. 



CAP. 



it 



EM fi fit eontentio d^ jure di" 

marunij originem habens de jure 

natui^ et earundem decimarum 

itas afcendat ad quartam partem 

um ecclejia^ locum habeat regia 

Utioj fi hac caufa coram judice 

*aJiico ventilet\ Item^ fi pra^ 

imponat panam pecuniariam ali^ 

ro peccato (i), et repetat illamy 

regia prohibitio locum habet, 

10] Feruntamen, fi pralatl Jm^ 

ponant panitentias corpO"* 

it fie puniti velint hujufi 

peenitentias per pecuniam redi^ 

fpontey non habet locum regia 

hitio^ fi coram pralatis pecUnia 

ixigatur. 



A L S O if debate do arife upon the 
right of tythes, having his ori- 
gmal from the right of the patronage, 
and the quantity of the fame tythes 
do come unto the fourth part of the 
goods of the church, the king's pro- 
hibition (hall hold place, if the caufe 
come before a judge fpiritual. Alfo 
if a prelate enjoin a penance pecu- 
niary to a man for his offence, and 
it be demanded, the king's prohibition 
fhall hold place. But if prelates en- 
joine a penance corporal,, and they 
wbfch be fo puni(hed will redeem 
upon their own accord fuch penances 
by money, if money be demandea 
before a judge fpiritual, the klng^s 
prohibition mall hold no place* 



(Co. 465. Regift. 35.) 

IS IS intended of the kings writ of indicaiyity whereof, and of 
yall of the right of tithes at the common law, we have fjpoken 
ently for the underftanding of this, branch of this adl, m the 
kdpn of the ilatute of ^, 2. cap. 5. 'verfus finimy and th^ fta- 
^f circum/pe^e agatis, l^c. . • ' 

(. Regiftr. 48, &c. 

I Item, fi pralatiu imponat pcenam pecuniariam alicui pro peC" 
ifr.] For the underftanding hereof, wee referre the reader to 
cpofition upon the ftatute of Circumfpeae agatis, where fuf- 
i hath been faid of this matter. 
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CAP, III. 

TNSUPER^fiiUimusvidintasnia^ VfOREOVER, if any lay violent 
^ nuf injecerit in ciericum^ pro vh^ hands on a clerk, the amends 

lemtia faHa debet emendari coram for the peace broken fhall be before 
rege : fro excommunUatione ^eroy co" the king, and for the excommuni- 
ram pralato^ ubi imponatur pcenitentia cation before a prelate, that penance 
corporaUs\ quod fi reus velit fponte corporal maybe enjoined; which if 
perpecuttiam redimere^ dand^ pralato the oflfender will redeem of his own 
vel lafoj poteft repeti coram pralato : good will, by giving money to the 
nee in talibus regia prohibitio locum prelate, or to die party grieved, it 
babet. ih^l be required before ti^e prelat^ 

and the king's prohibition ihall not 

lie. 

(Rcgift. SI, sx. 57.) 

For this matter, we referre the reader to the ftatutc of Circttm^ 
ffe£i€ agatU: to that we adde the refolation of all the judges of 
England touching this matter, eid Arti<^ 6. ^ 1 1, in ArticuUs 
Cleric 3 Jacob, which yoa may reade before, iince we began with 
this ftatute. 

And here it is to be noted, that where the article of the clergy, 
cap. I. de vioUnta manuum injeQime in clericum vel cmwerfitm^ 
anfwer is made to the cierke, but no anfwer is made at all to the 
convert. 



CAP. IV. 

JN alffamationtbtts etlam corrlgant TN defamations alfo prelates (hall 

^ 1>raiatifupradi£lo modoy regia pro* '^ correft in manner abovefaid, the 

bibitione non obfiantif prima injungendo king's prohibition notwithftanding ; 

f Of nam corpora km: quam J! reus velit iirft injoyning a penance corponUy 

reaimere iibercj percipiat pralatus pe^ which if the offender will redeem, 

cuniamy licet regia prohibitio por^ the prelate may freely receive the 

rigatur. money, though the king's prohibition 

be (hewed. 

(4 Rep. 20. Re|^ 49. Raft. 487, &c.) 

Hereof alfo fufficient hath been faid in the expofidon upon the 
^%\^\^ Qi Circumjpeae agatiu 



CAP- 
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CAP. V. 

TT E My Ji allquis in fundo fuo tno' ALSO if any do cre£l in his 

lendinum erexit de novoj et pojiea i ground a mill of new, and after 

reBore loci exigatur decima de eodem^ the parfon of the fame place demand* 

ixhibetur ngia prohibitio fub hac for- cth tithe for the fame, the king's pro* 

ma : hibition doth ifiue in this form: 

^ia de tali molendim haSienus decima non fuerunt foluta^ prohibemusj i^c. 
etfententiam excommunicationis^Ji quam hac occajione promulgaveritis^ revocetis 
omntno* 

Refponjso: In tali cafu nunquam The anfwer. In fuch cafe the 
exivit regla prohibitio de principis king's prohibition was never granted 
voluntate ( i ), qui et decernit talent by the king's aflent, nor never fhall, 
perpetuo non exire. which hath decreed that it fhall not 

hereafter lie in fuch cafes. 

See hereafter the expofition of the ftatute of 1 E. 6. cap. 17. verh. by the lawes of the realme. Vid* 
inter leges Edwardi regis, cap. 8. fo. i2S. (1 Roll, 405. 2 Roll, 84.) 

The forme of this prohibition is juftly condemned, for that the See»E.6.c. 13. 
fabflance of it was a non decimandoj becaufe the mill was newly A*i7*^f"*& 
crc£lcd ; but yet hereby, and by our bookes it appcareth, that fomc f^* ^ j"^ ySld,*^ 
tithe or other is due for a mill, be it new, or old. and pay all pre* 

fiut this is (as fome doe hold) a perfonall * tithe, coming from diall tithes in 
the gainc of the miller, by his induftry and labour: as of a ii^^t- Jjjc" proper 
man of the tithe of his gain by fiftiing, called decima de pi/cationihus, .1" ' *j ha^ 
or the like. pcn',&c.wbkh 

The words are generall, molendinum erexit y and doe extend to all (fay they) can- 
kind of mills, as private mills, and to publike, as to fulling mills, not be applyed 
paper mills, &c. whereof there is no tithe 10 bee paid, but perf#nall, ^° **ii**i^luf *' 
if any bee; which is a good proofe (fay they) that fo it ought to Regiftr.AS. b. 
beof corne mills ; and if the parfon Ihould have the tenth toll-diih, f.N.B. 5i.*h.* 
then fljould he have not onely tithe corne, bat alfo tithe of the fame » Rot clauf.7 E. 
corne ground at the mill, and fo a double tithe, which he fhall not *• I>«cini« de 
have of a fuUing mill, paper mill, &c. No tithe fhall be demanded B^yj",***"*" 
of the rawyn, or after-paflure, or of flubble, becaufe the parfon Mich* 8 ft 9 H. 
fhall not have a double tithe of one and the fame thing in one yeare. 3. cora;n rege, 
If the parfon hath tithe of fruit that groweth on fruit- trees, and in rot. 6. 
the fame yeare the owner fell downe the fruit-trees, and make ^^^^^"^^^^f^ 
billets or fagots of them, he fhall have no tithe of them, as it was ,l,,^l2.*Mich. 
holdeQ Hiil.S Jacob. Rot. 1109. in communi banco^ inter Baxter & 9 Sc'ioH. 3. 
Hopes. coram rege, rot. 

^ Every perfon exercifing merchandizes, bargaining and felling, >S >• Fiuro- 
clothing, handicraft, or other art or faculty, being fuch kind of b^^E.^^.^Jap. i> 
pcrfons, and in fuch places, as heretofore, within 40 yea res, before 
the iUtute of 2 £. 6. have accuflomably ufed to pay fuch perfonall 
tithes, or of right ought to pay, other then fuch as be common day- 
labourcn> ihalf yearly, before the feafl of £ailer, pay for his ^et- 

• - 3 R 3 toaaS^ 
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fonall tithes the tenth part of his deare gaines, his charges and 
expences, according to his cftate, condition, or degree, to be therein 
abated, allowed, or dedudled, &c. And the ordinary hath power 
to call the parties before him, and to examine them by all lawful! 
and reafonable meanes, other then upon oath^ concerning the true 
payment of perfonall tithes. 

Nota, in this defcription of perfonall tithes, the words be, 
clothing, handicraft, or other art and faculty; within which 

*is^*^**^6^ 8^"®^'^ words, the millers of fulling mills, rape mills, come 

w communi ^^' ^^^s, and other mills be included; for a mdler is of an art antf 

bmco, faculty. 

Mich. 29 & 30 Exigatur decima] Some do hold, that the parfon ihall have the 

El/z* rot. 25^ tenth toll-dilh, as a prediall tithe. 

S« wfc ibid. * ^^ thatdefireth to reade more concerning thb tnattcr, let him 

Vid. lib.' 1 1, fol. . fearch for two records of prohibitions in the court of common pleas,. 

48, 49. & 81. in the raigne of the late queen Elizabeth. 

[ 622 J Note, that in many cafes 'the common law and the canon law 

differ concerning the payment of tithes; the common law adjudg- 
ing many things not tithable, which by the canon law ought to pay 
tithes : and this cafe of tithes of mills was never (that 1 know) 
judicially determined. 

See the expofition of the ftatute of Circu/n^^e agatis, verio, 
CoM/iief\ 

(i) De principh (L regis) voluntate.'\ u Curia regis^ in qua rex 
five priKceps reprafentatur. 



c A P. VI. 

JTEM^ ft altqua caitfa^ vel nego- ALSO if any caufe or matter, the 

iium^ cujus cognitio fpe^at adfo^ knowledge whereof belongeth 

rum ecclejiafticum^ et coram ecclejiaftico to a court fpiritual, and fhall be de- 

judice fuerit fententialiter terminatum^ finitively determined before a fpiritual 

et tranjierit in remjudlcatam (i)>«^c judge, and doth pafs into a judge- 

p^r jappellationem fuerit fufpenfum^ et ment, and (hall not be fufpended by 

pojimodum coram judice feculari^fuper an appeal; and after, if upon the 

eadem re inter eafdem perfonas quaftio fame thing a queftion is moved be- 

imveatur^ et probetur per tejies vel in- fore a temporal judge between the 

Jirumenta^ talis exceptio in forojecu-' lame parties, and it be proved by 

lari non adrnittattir. Refponjio : ^an- witnefs or inftruments, fuch an ex- 

do eadem caufa diverjis rationibus (2) ception is not to be admitted in a 

coram judicibus ecclefiajiizis et fecula^ temporal court. The anfwer. When 

ribui ventilaiury ut fupra patet de in- any one cafe is defeated before judges 

je£iione violentarum manuum in cleri- fpiritual or temporal (as above ap- 

cwttydicuntquod (mn objiante ecclefiaf- peareth upon the cafe of laying vio- 

ticojudicio) curia regis ipfum tra£tat lent hands, on a clerk) it is thought, 

negotiumj utfibi expedire videtur, that notwithftanding the fpiritual 

judgement, the king's court (hall dif- 
culs the fame matter as the party 
ihall think expedient for himfelf. 

(4 Rep. x6. 20.) 
— \^ [lYFiurif 



^^p. 
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(1) Fiierit /ententialiter terminatum^ et tranfierlt in rctn judicatarrty ArtlCIeH, 3.Jac 
&c.] The like article was preferred 3 Jac. and anfvvered and a<i^»c'2i. 
refolved by all the judges of England, which you may reade there; 

and need not here to be rehearfed. '" 

(2) Di'uerjis rationibus,'] For the fpirituall judges proceedings 
Are for the corre6lion of the fpirituall inner man, and, fro falute 
anima^ to injbyne him penance; and the judges of the common 
law proceed to give damages and recompence for the wrongs and 
injury done: as if one lay violent hands of a clerke, the fpirituall 
judge, profaluie anima, (hall injoyne him penance, and the clerke 
may have his adlion of battery, and recover damages for the injury 
tlone to him; and fo in the cafe of ufury, and this like : fo as this 
aft faith well, that eadem caufa di^erjts. rationibus coram judicibus ecclc^ 

fiaftkis et fecularibus yentilatur ; and therefore this article of the 
clergy was defervedly rejeded. 



CAP. VII. 

TTEM^ litera regta ordinarits di* ALSO the king?s leljcr direfted 

rigitur, qui ahquos fuo% fubdttos unto ordinaries, that have wrap- 

ixcommiinicatlonis vinculo innodarunt^ ped thofe that be in fubjeclion unto 
^juod eos ahfolvant infra cerium diem ; " thena in the fentence of excommuhi- 

alioquin quod compareant refponfur'* cation, that they (hould aflbil them 

quare eos exccinmunicaverunU Re^ by a certain day, or elfe that they do 

fponfio : rex * decernit^ quod talis //'- appear, and fhew wherefore they have 

tera nunquam in pofterum exire per- excommunicated them. The an- 

mittafur^ nift in cafu quo pojjit inve^ fwer. The king decreeth, that here- 

«/>/', ladi per excommunicationem re- after no fuch letters fhall be fufFered 

- giam libertatem. to go forth, but in cafe where it is 

* [ 623 ] found that the king's liberty is pre- 
judiced by the excommunication; 

(5 El. c. 23. Rcgift. 65.) ^ 

Here was a miftaking in the article of the clergy : for never was 
any writ of the king here called litera regis, granted in cafe pf ex- 
communication, but in certaine cafes, as, when a man is juftly ex- 
communicated, and taken by force of the kings writ de excommuni^ 
cato cap, if the bithop, upon the kings writ de cautione admittenda^ 
l^c. doe not deliver him, then (hall a writ out of the chancery goc 
to the (herife, upon the refufall of the bllhop to deliver him; or if 
the excommunication be unjuft:, that is, if the party be excommuni- 
cated for a matter which belongs not to ecclefiafticall conufance, 
and taken by force of the kings, writ, then the party grieved (hall 
have a writ out of the chancery to the (herife, to deliver him out of 
prifon. And this appearcth by our ancient books written before Rcgift* 65, ^, 
■ this aft, and by ancient records and book-cafes in all fucceflion of p7*^%?"^o 
ages ever fince; and in both the cafes abovefaid, regia libertas Ltfa JqI^'-jV t? * 
/»//, and thereupon the fubjeft, had reliefe by the kings writ; and Flet! lib. 6.^.43. 
therefore the anfwer to this article was very pertinent, Niji in cafu 5 E, 3. 8. 8 E.3. 
quepoffit in^eniri, ladi per excommunicationem regiam libertatem. And 9» H H- 4- 14» 
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Cap. t. 



Poaor ie Stud« 
lib. 2. cap. 31. 
Vet. N.B. 33, 
35. i-'.N.B. 62. 
ice, Dorf. claul*. 
ftiR. 2. m. 10. 
Hill. 22 £. I. 
npud Sandw. co- 
ram regCy rof. 2. 
William de Va. 
Uocct cafe. - 



sS t, 3. 97. 

14 H. 4. 14. 
3 H. 4«4. 22 E. 
4.20.b. 9H.7. 
a2.Fiu.N.B. 
6.f. 
5£i.cap. »3. 



the contempt of the blfhop in thofe cafes is the greater, for that 
ire*ue regis de excommunicato cap* de gratia regis frocedit* And fo it 
is if a man be excommunicated, and offer to obey and perfbrme the 
fentence,and the biihop refufeth to accept it^ and to aflbile him, he 
fhall have a writ to the bifhop, requiring him, apon performance of 
the fentence, to affoile him, &c. and the reaibn thereof is, for that 
by the excommunication, the party is difabled to fue any adibn, 
or to have any remedy for any wrong done unto him, fo long as 
he fhall remaine excommunicate. And alfo the party grieved may 
have his adion upon his cafe againfl the blfhop, in like manner as 
he may when the bifhop doth excommunicate him for a matter 
which bclongeth not to ecclefiaflicall conufance. Alfo the bifhop 
in thofe cafes may be indited at the fuit of the king, as by many 
notable records may appeare: Mich. 7 E. i. coram rege. Rot. 33. 
Robertus Sprot, Hill. 7 E, i. coram rege. Rot. 8. Magifler R. de 
Petchford, Pafch' 32 E. i.coramrege, Rot. 33. Walternsde Wilton, 
Hill. 35 E. I. coram rege. Rot. 52. Gloc' Prior de Glocefters cafe, 
Mich. 19 E. 2. coram rege. Rot. 53. Line' Philip Whites cafe, 
Trin. 20 E. 3. coram rege, Rot. 46, 289. Freftles cafe. 

And it is to be obferved, that at the common law a certificate of 
the bifhop, whereupon ^Jignifica*vtt, that is, a writ de excommunicato 
capiendo was to be granted, ought to exprefle the caufe, and the 
fute againfl him fpccially in the certificate. 

See more the flatote of g El. cap. 23. concerning the awarding 
and returninjp; the writ de excommunicato capiendo. 

See the fir ft part of the Inflitutes, fed. 201, concerning this 
matter. 



CAP. viir. 



jTEMy barones de fcauario domni 
r^^/Jj vendicantes fihi ex privile^ 

gto (l), quod mn debent extra ilium 

locum conquerenti cuicunque rcfpon^ 

derey extendunt illud privileglum ad 

cLricos comrnorantes ibidem^ VGcaios 

O/i ordinesy feu ad rejidenttam\ et 

diocepinis inhibeanty ne alt' 

[ 624 j quo moda aiiquave ex cau- 

fa^ dum ftnt in (caeca- 

rioj et in fervitio domini regis^ tra^ 

bant ad judicium quovifmcdo. Refpon- 

Jio : Placet domino regi^ ut clertcifuis 

cbfiquiis intendentesy Ji dclijiquant (2) 

per ordinaries (ut cateri) corrigantur: 

Jed tempore quo occupant ur circa fcac^ 

cariwHy ad refidentiam (3) in fuisfa^ 

cierrdam ecclejiis non teneantur. Hie 

additur de novo^ per concilium domini 

fegis (4), Rex et antecejfores fuij a 

x^ tempore 



A LSO barons of the king's eK- 
chequer claiming by their pri- 
vilege, that they ought to make an- 
fwer to no complainant out of the 
fame place, extend the fame privilege 
unto clerks abiding there, called to 
orders or unto refidence, and inhibit 
ordinaries that by no means, or for 
any caufc, fo long as they be in the 
exchequer, or in the king's fervice, 
they (hall not call them to judge-i 
ment. The anfwer. It pleafeth our 
lord the king, that fuch clerks as at- 
tend in his fervice, if they dfFend, 
fhall be corre6l by their ordinaries^ 
like as other ^ but fo lotig as they 
are occupied about the exchequer, 
they fhall not be bound to keep refi- 
dence in their churches. This i& 
added of new by the king's council 
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re cujus contrarit numoria nan The kitig and YAt anceftors finoe 
!^ ufi flinty quod clericifuis smmo^ time out of mind have ufed, that 
r ebjequtis^ dum obfequiis Hits in-^ clerks, which are employed in his 
nrnr, ad refidentiam in fuis bene^ fervic^ during fuch time as they aie 
faciendam minime compellantur \ in fervice, (hall not be compelled to 
tbet did tendere in prajudicium keep refidence at their benefices* 
afticie libertatisy quod pro rege it And fuch things as be thought necet 
Sea necejfarium inventtur (5}. fary for the king and the common- 

w^th, ought not to be &id to be 
prejudicial to the liberty of the 
church* 

(Regm. 5^.) 

) be pri'ui/egio, &c.] The court of the exchequer may grant 
hibition to the ordinary^ for any that ought to have the pri^ 
re of the exchequer^ where the court may give the party 
ly, or where a fute dependeth in the court of exchequer for 
ame caufe, or where the kin^s ferVice, which is the caufe of 
rivilcdge, is hindered by the fuit before the ordinary : as for 
refidence> &c. during that time that he gave his neceilary 
dance in the exchequer for the kings fervice. 
) Si delinquant,'] This extendeth onely ad deliSa, L trimina^ 
eof the ecclefiafticali court hath conu^nce, as hereiie» adul> 
and the like« which the ordinary may correal ; and not unto 
anions. 

) Ad refidentiam,'] There is an ancient writ, called de non r/- Regiik ^ W 
ia clerici regisy the words of which writ be. Cum clerici nofiri ad F N.B.44.i» 
fi/' in beneficiis fuis refidentiam perfmakm^ dum in noftris immo- 
r dfjequiis compeUi, out alias fiiper hoc molefiari^ feu inquietari non 
nt : nofque ac proget^tores nofiri quondam reges Anglitey bujufinodi 
ate et privilegio pro clerici s nofiris a tempore quo non extat numoria 
r haSenus ufi fumus : tvohis mandamus y quod dilccium clericum 
tm A, parfonam ecclefia de B, <vefira ditecefi qui in cancellaria 
I, nofiris jugiter intendit ob/equiis, ad perfoncdem refidentiam in he* 
9/uo pradiSt^ faciendam^ dum in eifiem ohfiquiis noftris immoretur, 
tonus compellatis, Et fiqueftrum fi quod in fruSibus^ aut aliis 
tcclefia fiia pradiSa ea occafioneper vos, aut *vefiros fuerit ap-- 
'Mi fine dilatione relaxari faciatis, Tefie^ ^c* 
.) Fer concilium domini regis. '\ Here concilium domini regis is 
n for commune concilium regni, as it is termed in original! writs» 
in other legall records, and fo it is taken in other a^ of ^ 
ament, and in the preamble of this a6l alfo, where it is (aid, 
vper in parliamento nofiro apud Lincoln*, i^c, coram concilio nofiro, 

his branch is generall (and not limited, as the former is, to the 
iledgeof the exchequer) but extendeth to any other fervice of the 
for the common-wealth : as if hee be imployed as an embafla- 
inrto any forraine nation, or the like fervice of the king, 
:h \&pro republican for the common- wealth, as hereafter it is faid» 
;h ever muft be preferred before the private. 
;} Nee debet did tendere in prajudicium ecclefiaftica libertatis, 
fro rege et republica necejfarium in*uenitur.} The clergy in this [ 625 ] 
ament inveighing vehemently againft thu anfwer^ and that it 
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tended to tKc breacli of the ecclcfiafticall liberty, which was granted; 
to them by Magna Charta, and often confirmed by other ads od 
parliament, quoH etcUfia Anglicana libera fity ^c* To which it was 
anfwered, that the words fubfequent explained thofe words, ^ bshmt, 
emniajurafuatt lihtrtatej/uas itlafas\ fo as the clergy cannot claime 
any right, h\xljus/uum, nor any liberty, but lihertates fuas : and the 
point here in queilion, *uiz. to proceed againfl a derke for non 
residence, whiles hee was in the kings fervice fofthe common- 
wealth, was xictthcr jus Juum, nor lihertas /ua, h\iX.lihertas regisl 

**P^ 5^ W and therefore the parliament thought it fit to declare, that the lang 
and his anceftors had ufed this liberty or prerogative time out of 
mind. And where it was faid, that this tended in prajudicivm 
ecclefiaftica libertatis, the parliament thereunto anfwered. (which is 
worthy to be written in letters of gold) nee debet diet in pra- 
judicium ecclefiafiica Ubertatisy quod pro rege et repuhlica mcejfarium 
mvenitur. 

Regularly perfonall refidence is required of ecclefiafticail perfons 
«pon their cures ; and to that end, by the common law, if hee that 
hath a benefice with cure, be chofen to an office as to an o£ice of 
bailiiFe,OF bedle,or the like fecular office, he may havetKe kings writ, 
ptod non eligatur in efficiumt l^c. quia non eft confonuMf quod is, qui prp 
Jtduhriftatu animarum eleemofynisy et aliispiis operibus, infrayl^cmami'' 
temndis et fuftentandis continue defervity extra i^c. in/ecularibus negotiit 
^ompellatury *vobis pnecipimui, quod diftriffioni et compulfioni, Ji qua» 
\ic* eidem 6fr. ad officium balivi, bedelH, ^c, in manerio, l^c-aJpunenJ^ 
ficeritisy omnino ftiper/edeatis, et eas fine dilatiom relaxetisy et di- 
nariosy fi quos per amerciamenta^ 'vel alio modo ex cauja pned* ab e& 
kvaveritisy eidem i^c . reftituifaciatis immediate, fiib periculo quod incum^ 
tit. • Teftey ^c. 

And this writ of ancient time was granted at the petition of the 

»TTm. 2.ver.4. clergy, and grounded upon holy writ. Nemo militans Deo implicdt fe 

54 H. 6. 40. a. negotiisfecularibusy ut ei placeat ciiife probavie, A nd the opinion of 
Sir John Prifot, chiefe jullice of the common pleas, is notable; 
to thofe lawiBS which holy church hath out of the fcripture, we 
ought to yield credit ; for that (faith he) is the common law, upon 
which ail lawes are founded : and the intendment of the common 

ioR.6»fo.S. a. law is, thataparfon, &c. is refidentupon his cure; for in an a6tion 
ef debt brought -againft J. S. re£ioremde D. the defendant pleaded, 
rfiat he was demurrant, and converfant at B. in another county : and 
the rule of the booke is, that feeing the defendant denied not that 
he was reftor of the church of D. he (hall be deemed by law to be 
demurrant and converfant there for the cure of foules ; and there- 
fore the plea was over- ruled. 

. We could not over-paffe an ancient and an excellent record con- 
cerning non-refidence, in the 48 yeare of king Henry the third, 
for it is worthy of rehearfall for many purpofes : at that time one 
Peter Egneblanke a ft ranger, borne in Savoy, was bi{hop of 
Hereford : this bifhop then was, and long before had been a non 
lefident, an unfaithfull ft:eward, and altogether carelefle of his paf- 
torall charge : the king travelling (for the defence and fafety of 
the Marches) came to the citie of Hereford, where finding the 
bilhop abfent, the people neither informed nor reformed //r*rfr^jr/w 
Jaktisy et virgam corre^ionis, divine fervice negledled, and 
all things out of order, as by the writ following appearethy 
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which we hold worthy to be rehearfed de verio in verhtm, as it U • 
<>f record. 

Rtx epifcopo Hereford* faJutemi Paftores gregihus praionuntWy uf, 
diiti noSifqui vigifias exercendo, o<ues famelicas in ferttlitatis pa/cud 
tntroducant: err antes ^vero per 'verhum falutisy ^ virgam correSiionis 
ifi unius o*vilis con/ervare ftudeant indijfolubilem unitatem : fed funt 
nonnulti fid hanc do3rinam damnabiliter contempnentes, 13 fua ah aim £ 626 J 
fecora dijlinguere ne/cientes, lac ^ lanam tollunt, qualiter dominicus 
frex alatur non cur antes, temporalia rapiunt, ^ guis in parochiafame 
fereatt aut periclitetur in moribus, non attendunt; qui non paftores , fed 
iaercenarii potiu's diet promerentur : hoc Jiquidentf dum hiis diebus ad 
di/pene'ndum de regni noftri pr^efidiis in partes Marcbia nos transferrer 
mus, in ecclefia veftra Hereff. (dolenter referimus) nos inijeniffe quam 
kdeo invenimus paftoris folaiio deftitutam, ut ne dum epifcopunif fed nee 
officialem baberet, 'vicarium, aut decanum, qui quicquam fpiritualitatis 
exercere pojjit in tudem, Sed ecclefia ipfa, qua dim deliciis affiuere con^- 
fue^ity 13 canonicis qui ibidem no^urnis et diurnis officiis ^acare^ 13 opera 
charitatis exercere debHrent, earn defer entibus ^ longe degentibus in re'" 
motiSfftola jocunditatis exuta cecidit in terram, 'viduitatis fua detri^ 
menta deplorans, nee eft qui confoletur eam ex omnibus car is ejus: fane, 
dum bac vidimus 13 confideramus diligenter^ pietatis aculeus njifcera 
Moftra commovit, ^ compajfionis gladius intima cordis noftri acrius <vul» 
meravit, ut tantam ecclefia matris noftra injur iam ulterius dijftmtdart 
non pojffimuSf nee pertranfire incorre^am, ^apropter *uobis mandamus 
frmter injungentes, quatenus ad ecclefiam veftratn pradi^am, occa^' 
fionibus qmbufcunque poftpofitisy cum ea qua poteritis celeritate <vos trans^ 
ferre a&etisy commiffi^m <vobis in eadem curapaftorali officium perfonaliter 
ixecutur* 13 c, j^lioqui Jcire *uos volumus pro cbnftanti, quod ft iftut 
facer e non cur aver itis, bona temporalia, 13 omnia qua ad baroniam ipftuJt 
icclefia pertinent, qua donaiione conftat eidem fuiffe collata, 13 qua 
baSeuus colligi, (ff fcdvo cuftodiri pracepimus in cothmodum ^ utili^ 
totem ipfius ecclefia cowvertenda, ceffetnte jam caufa in manu noftra 
totaliter capiemus, nee ulterius fuflinebimus, quod temporalia metat, qtd 
fpiritualia ad qua ex officii fui debito tenetur, irreverenter fubtrahert 
non formidat, aut quod emolumenta percipiat, qui incumbentia ejufdem 
bnerafiihire recufat. Teft* R, apudHereffl primo die Junii anno regni 
fii xlviii. 

By this writ the king telleth the bifliop what his paftorall office 
and duty was, rehearfeth die damnable and damned events of non- 
refidency> commandeth him to be perfonally refident, and repre- 
fenteth to him the danger, if he doth it not. And this writ, com* 
Inanding refidence, ought to have been put into the Regifter of 
writs, rather then the writ de non refidentia clerici regis ': hoc non omit" • R6t' parU 
tendum, illud faciendum. 35E. x.leftatitte 

The Engliihman hath ever been deiirous to be taught and di- <J|Carlilc. 
reftcd in the way of his falvation;- and therefore hath often R^f par""* Rjl 
comj^ained in * parliament againft non refidents, unlearned nu. 38. 3 R. »• 
paftors, and pluralities, which you may reade in the fountaines ftat. 2. cap. s. 
themfelves. 7 R- *• ""• 3 5* 

^ After that Thomas Wolfey in the fevcnth year of Henry the J7^^' *;""'^^ 
eight was made cardinall, and grew into the height of his authority \ u* J* ° „ ^^^ 
and favour with the king, he hated both parliaments, and the com-^ 6 H. 4. nu. 48L 
inon lawes (the principall meanes tokeep greatnefTe in order, and 7H.4.nu.ri4* 
due fubjedion) as it is contained in his incutement, which he con- iiH.4«n"-7o- 
fefled of record, that hec intended (that I may ufc the very words ? hI.^^^^ 
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of die record) Jnttquij^mas jfngUa Ugesftuittufih^irfertt etener^vare, 
Mtthferfitmq^ hoc regnum Antlia^ et ejufdem vegni pofulum. UgiBus im* 
f^iahbuf vufgo di^is Ugibus ci*viliSusy et earundem legum eanoTtihus 
impirpetmtm ftdjugari et fubduaret &c. And for execution of his 
intended plot, he was the meane that bat one parliament was holdea 
hi fi^urteen yeares, *viz, from the (eventh yeare, till the one and 
twentieth yeare of Henry the eight, and that one was prtncipaHj 
holden for the attainder by parliament of Edward the good dake 
of Bnckingham, whom he hated, and the confifcation of all that he 
Jbad. Now the cardinal!, berng a gre,at protedlor of non-reiidentSr 
was no fboner attainted by that law (which he foaght to alter) but 
at the parliament holden in 21 H. 8. a law was made againft non- 
refidence, which was excellent for that tirne^ but now md need ol^ 
fome alterations and additions^ 



CAP. IX. 



J7EM, miniftri domni regis^ tit 
vicecomiteSj et aliij tngrediuntur 
fimia fcclejue (i) ad faciendum dtf 
triSiioneSy et ahquando captunt anima* 
Sa reifarum (2) in via regia^ quando 
mm babent ntR terrain pertinentem ad 
€ulepam. Kefponjio: Placet domino 
r^t quod de catero diJiri£liones fiant 
hujujmodi^ nee in via regioy nee in 
feodisy quihus olim (4) ecciefia fant 
dotata (3), imlt tamen di/iri£fionei 
feri in pojpjjionibus de novo a perfonis 
eutifiajlicts acquijitis. 



ALSO Ac king's officers, as fhc- 
'^ riffs and other, do enter into 
the fees of the church to take diflref-^ 
fesy and fometime they- take the par* 
fbn's beads in the Icing's highway^ 
where they have nothing but the 
land belonging to the church. Tbe£ 
anfwer. The king's pleafure is, that=> 
from henceforth fuch diftrefles £haft> 
n^dier be taken in the king's high- 
way, nor in the fees wherewitlir' 
churches in times paft hare been i n - - 
dowed; neverthelefe he willeth dif- 
trefles to be taken in pofleffions 
the church newly purchafed by ec- 
clefiaftical perfons. 



(52 H. S* c. 15. Regift. 98. 183.) 



»5- 



Rff. 187, 1%%, 
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(1) Ingrediuniwr feoda ecdefiaT^ See the expofition upon th 
flatute of Marlebridge : this is to be added, that the ftatute or-^^ 
Marlebridge was conftrued to extend onely to lay men, and this-^^^ 
ftatute to men of the church : and this appeareth by the Regifter . "^ - 
for if a lay man bring an ad^ion upon the ilatute for diflr'aining vrm^ 
the kings high-way, ne reciteth the ftatute of Marlebridge: and \ Mi ^ 
a, parfon bring an adion for dillraining in the high- way, he ground -t>^^ 
eth it upon this ftatute. 

(2) ReSiorum.'] Here parfons be named but for example; fo:4^^^ 
this law extended to abbots, priors, and the like; for afterward C^"*^ 
the words be perforia ecclefiaftica : but this law bindeth not xJtsi^M^'^ 
king, when he is party, for any debt, or duty due unto him, becaufT^^^^ 
the diftrefle or other proceffe for the king is not exprefly named \w: M- ^^^ 
the aft, but diftriStiones generally : and this appeareth by a book ^^^ 
cafet a prior brought a bill of trefpaiTe againU J. for entering int>-^ -^o 
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las (aaftaaiy, that is> within the circait of the fcite of his prione» 
«nd tooke away his beafts: J. faid that he was fheiiffej and that 
the prior loft iiTues in the court of common pleas, and a writ i£iied 
€D him to levie the iflfaes, and that hee «ntped into the {an£hiary« 
&C. Ixxaufe he could not find a diftreife without; whereupon the 
phuntife demurred, and judgement was given againft the plaintiie, 
which proveth, that the (herifFe in that cde could not hare returned 
upon the procefle to him direded, Ckriau benejkiatus nuUmn b^dam 
lidcmm feidum. 

(j") IJtc infeodis auihus dim ecclefiafimt detataA Here datat^e is 
taken in a large fenle; for here the itt^ that they nave rationefunm 
daSioms, Of rattone dotatsonis are included; and here is alfo to be 
noted, that the polTeffions of the church are the indowment of the 
clwrch, and they accounted as tenants in dower, as in another place 
hath been obferved. 

(4) Olim.] This word is well expoonded afterwards in this a% 
to be thofe uat are not dt m<vc acqmfita, „ 

Concerning tafkefu tenths, and fifteenes -granted by parliament ^£.^*ts.^ 
to the lung, the poiTeflions of eccleiiafiicau perfons, which they n ik/^^. 
acquired fince 20 £• i. either by purchafe or a£i in law, as by £ 628 J 
others, && were chargeable thereunto: but thofe which they had 
at that time were not charged therewith; and the reafon thereof 
was this, die pope (after the example of the high prieft amongft Kfineri, ca. iSL 
the Jewes, who had of the Levites decimam partem decima) claimed ver. a6« 
by t>retext thereof a yearly tenth part of the value of all eccle- 
fiafticall livings: this portion or tribute was by ordinance yeelded 
to the pope in 20 E. i. and a valuation then made of the eccle« 
fiafticall livings within this realme, to the end the pope might know, 
and be afafwered of that yearly revenue, fo as the ecdefiafticaM 
livings chargeable with that tenth (which was called fpirituall) to 
the pope, were not chargeable with the temporall tenths or fifteenes Rot parL iSiE; 
granted to the king in parliament, left they ihould be donbly 3-.na. 44* °fi<« 
diarged, but their poflemons acquired after that taxation were F'nt*^ 
fiable to the temporall tenths or fifteenes, becauie they were not 
charged to the other; and fo it was declared by a6l of parliament 
in 18 £. ^. which never was printed; fo as the tenths of eccle- 
fiafticall livings were not yeelded to the pope'itSr/crnf, afterthe ex- 
ample of the high prieft amongft the J ewes; for then hee fhould 
have had the tenths of all ecckfiafticall livings whenfbever they 
were acquired; but he contented himfelfe with what he had got, 
and never claimed more: and that he«might the better keep 
and enjoy that which he had got, the popes did often after grant 
the (ame for certaine termes to divers of the kings «f England, 
as by our hiftories appeare. And albeit thefe yearly tenths «6H. S. ca.^ 
aric perpetually annexed to the crown of England by ad of i £U<- ca. a* 
|iarliament yet hereby the ftudent (hall better 4inderftand the bookes 
cf !aiv that treat hereofl 



A. P 



€M^ 



Articuli Clem 



Gftp. JOw 



CAP. X* 



'Ul 



TTEMj quandocunque 4iKqul con' 
■* fugientes ad ecclefiam abjurant ter- 
ram {i)^ fecundum regnl confuetudi- 
memj it profequuniur laid eosy vel inl 
met eoruniyet a publico Jirata abflra- 
tunturj etfufpenduntur^ veljlattm de- 
iapitantur (2)> et dum fint in ecclefu 
iujtodiuntur per armatos infra cceme^ 
ieriunu, quandqque infra ecclefiam ita 
arSfey quod non pojfunt exire locum fa^ 
€rum caufa fuperjiui ponderis deponcn- 
diy nee permittttur eis necejfaria ad 
vUfutmsfiiftrari. Refponjio : ^i ter- 
ram abjuraverintj dum Jini in Jirata 
fublicay fint in pace domini regis, nee 
debent ai aliquo molejlari: et dum fint 
in ecelefia^ cuftodes eorum non debent 
morari infra ccemeterium, nifi necejft^ 
iasy vel evafionis periculum hoe requi- 
rat : nee ar^ieritur eonfugere, dum fint 
in ecclefiaj quin pojjint habere vita ne^ 
cejfaria (3): et exire Ubere pro ob- 
fcenty ponder e deponendo. Placet etiam 
domino regij ut latrones vel appella- 
tores (5), quandocunque voluerinty pof 
fintfacerdotibusfuafqcinora confteri : 
Jed caveant eonjfejfores, ne erronice hu^ 
jujmodi appellaiores informent (4). 



Braa.lib.2.fo. 
135. &c. Brit, 
fol. 24. &c. 
riet. li. I. c. 29. 
Sumf. pi. coro. 
. £>• 116. f. ftc. 
SI Jacobi Regis, 



A L S O ^erc fmie ^ng unW 
^^ the church, abjure the realm, 
accprding to the cuftom of the realm, 
and lay-mep or their enemies do pur;^ 
fue them, and pluck them ^om Ap 
king's high ws^y, and thev are hanged 
.or headed » and whilft mey be in the 
church, are k(!pt in -the church-yard 
with armed men, and fometime in 
the church, fo ftraidy, that they can- 
not depart from the nallowed ground 
to empty their belly, and cannot be 
fuffered to have neceflaries brought 
unto them for their living. The aif- 
fwer. They that abjure Sierealm,.]^ 
long as they be in the common way, 
{haU be in the king's peace, nor 
. ought to be difturbed of any .maii; . 
and when they be in the church, thdr 
keepers ought not to abide in the 
church-yar^ except neceffity or peril 
of efcape do require fo. And fo loi^ 
as they be in the church, they OxSt 
not be compelled to flee away, but 
they {hall have neceflaries for thielr 
living, and may go fordi to emptjf , 
their belly. And the king's (Jeafure 
is, that thieves or appellors (^^eofo- 
ever they will) may confefs their of- 
fences unto priefts ; but let the am- 
feflbrs beware that they do not erro- 
• neoufly inform fuch appellors. 

' (i Jac.. I. c. 25. 21 Jac. I. c<k2S.) 

{\) Jhjuraht regmtmJ] Concerning abjuration you may piffn-' 
tifully read in our ancient authors^ and other bookes of the lawes, 
and fpecially in Stamford pi. coron. fol. 1 16. &c. wherein we arC* 
the more briefe, becaure it is enafted by the ftatute of 21 Jac. 
regis, that no fanftuary, or priviledge of fanduary, after that 
flacute be admitted or allowed in any cafe; and if the offender be 
barred of the priviledge of fandluary to be allowed to him, then 
can hee not flee to any church, as to a fanduary, for the tuition of 
his life, and confequencly abjuration is taken away. 

(2) DecapitanturJ] This was midaken in the petition: for no 

man can be beheaded but for treafon; and no man could abjure 

7 fer 
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ior tfeaioBb becade the ooroaer kad no power to take tny coft- 
feffion for treafoo, albat t]ie coroaer luul a fpecudl commifiom 
fpom the kiiie to doe it. 
See I j2cmA regu, cap. 25. 

(3) ^f' f^SI^ bshere vii^ meciJJknmJ] This is thtts to be onder- 
ilood, that he ihall have mectffaruL 'vit^ fo long as he behaves him- 
^Ife according to the law, and the priidledge oFthe place; but if 
jMe had continoed 40 dajes, and wovild not abjure, ~ then *oit4t mt^ 
^§ffkria (hall be denied onto him, iuid diey ihoidd be paniihed that 
flniniftred dieiaae dnto him. 

(4) flout ituam dnmim regi^ mt Zcfmer, ««/ mfpeUmHrts^ fumu b 
^MH^me 'VQlmnint^ foffimt Jkceri^kms JmtL fazimoTM tomfiuri^Jed cmumtt 
^^omfefJn'Ut we trrmict bmjufwtodi affdlatwrts ii^trmemt, 

(5) Latrms vel a/f^Iatores.] This branch extendeth onely to 

beeves and approvers indited of felony, but extended not to hi^h 

XimUbns: for if high treafon be difcovered to the confefibr, he 

ought to difcover it, for the danger that thereupon dependeth to 

'^e king and the whole realme; therefore this branch dedareth 

•Che common law, that the priviledge of confeffion extendeth onely 

Co felonies : and albeit, if a man indited of felony becometh an 

approver, he is fwome to difcover all felonies and treafons» yet 

is hee not in degree of an approver in law, but onely of the oEence 

yiirhertof he is indited ; and for the reft, it is for the benefit of the 

Jcfn£> to move him to mercy : fo as this branch beginneth with 

-^beeves, extendeth onely to approvers of theevery or felony, and 

91 ot to appeales of ti-eafon; for by the common law, a man indited 

^tf high treafon Could not have the benefit of clergy (as it was holden 

Sji the kings time, when this a6i was made) nor any clergy-man 

^^iviledge of confeffion to conceale high treafon : and fo was it 

^reiblved in ^^7 Hen. 5. whereupon frier John Randolph the queene 

^^ow^agers confelTor, accufed her of treafon, for cdmpaffing of the 

-^ieath of the king: and fo was it refolved in the cafe of Henry 
^ISarnet, fuperiour of the jefuites in England, who would have 
Aiadowed his treafon under the priviledge of confeffion, although 
Sn deed he was not onely confenting, but abetting the principall 
iconfpiratoi^ of the powder-treafon, as by the record of his attainder 
sippeareth; and albeit this a6t extendeth to felonies onely, as hath 
been faid, yet the caveat given to the confeiTor^ is obfervable, ne 
.^ffronice informent. 
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JTEM petiturj quod daminus rex^ 

et regni magnates non onerent do- 

mos religiofas^ vel ecclefiaJlU 

f 630 ] COS perfonas pro corodiisj 

penftonibus^ (l), vel per- 

hendinatlonibu's (7.) faciendis in domi- 

bus religiojisy et aliis locis ecclefiajlichy 

'care^lis et equtsfibi mittendisj cum per 

hcf pradi^a domus depauperentur cuU 

' - ^ tufque 



A LSO it is defired that otirlord 
the king, and the great men of 
the realm do not charge religious 
houfes, or fpiritual perfons, for coro- 
dies, pcnfioiis, or fojourning in reli- 
gious houfes, and other places of the 
church, or with taking up horfc or 
carts, virhcrcby fuch houfcs are im- 
poveriflied, and God's fcrvicc diini- 

nifhal. 
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trffui divimtf in bac parte dimnua-' nifhed, and, by reafon of fuch charges, 

iUTj et propter bujufmodi onera com^ priefts, and other minifters of the 

feUuntur fapjffime prejbyteri^ et alii church deputed unto divine fervice^ 

minijlri eccU/iaJiici divinis officii^ de- are oftentimes compeUed to depart 



fntati a bcis recedere fupradi^i*. Re^ from the places afore(aid. The an- 

J^onfio : Placet domim regij quedjuper fwer. The king's- pleafure is^ that 

untentis in petitionee de cietero inde^ upon the contents in their petition^ 

Kte non onerentur. Et fi per mag'- from henceforth they fhall not be un- 

natesy out alios contra fiat^ haheqnt duly charged. And if the contrary 

indi renudium juxta formam Jiatuto^ be done by great men or oth^, they 

rum (3) ten^ore dom E. regts patris fhall have remedy after the form of 

dhmini regis nunc editorum : et fiat the flatutes made in the time of king 

empmle remedium de corodiisj et pen^ Edward, father to the king that now 

fiinibus (4) per coertionem exa£iisy de is. And like remedy fhall be done 

fuibus mnfii mentio injiatutis. for corodies and penfions exaded by 

compulfton^ whereof no mention is 
made in the flatutes* 

(3 Ed. I. c. i.J 

(i) Pro corodiis, et penfionibus.'] See hereafter in the end of 
this chapter, to whom, and in what cafes corodies and penfions be 
doe. 

(2} Perbendinatiouihus,^ See hereof W. I. cap. *i. 
Xaft.pl.fo.37S« (3) Juxta formam ftatutorum.\ That is to fay, of W. i. aum^ 

5 E. I. cap. I. 
Regift. fol.^ (4) ConfimiU remedium de corodiis et penfionibus.'\ Albeit corodium 

jrj^.B.z30.b. is derived a ccn et rodere^ i,fimul comedere\ yet to a corody belong 
**^* ^'.V* . not onely 'viSlus^ but 'veftitus^ et alia 'vita necejfaria^ which is called 
to il^Tz!%]' fufientatio congrua, as much as a monke of the fame houfe hath ; and 
ibid. %$, a peniion is a yearly annuity to be granted to one of the kings 

Brsa. li. 3. fo, chapleines. The king (hall have a corody for his vadelet» and a 
^1. 14.B.3.C0- peniion for his chaplem, out of all the religious and ecclefiafUcaQ 
mIX ^^aih^* houfes of his foundation (unleffe the tenure be in frankalmoigne) 
».24E.3.f. '33. ^^'^ ^y fcafon of dotation, if he be not founder, he (hall have none, 
37a(r.22. 44E. unlefle it be by fpeciall grant. A common perfon fhall have no 
3. 24. 50 aC 6. corody, nor penfion^ &c. though he be founder, unlefle it be by 
"^H 6 I?' fpeciall grant. The abbot, &c. fhajl not be charged with a new 
99 H, 6. aV. pcnfion, though the chaplein dye, during the life of the king; but 
ft Ei 4. 10. ' if the abbot, &c. dye, his fucceifor fhall be charged, ratione creatioais 
f Ff. 7. 12. with a penfion. If the vadelet dye, another fhall have the corody 
r.N.B, a3/* during the kings life; but if the abbot, &c. dye, no new corody 

fa trr Vh^* ^"""S ^^^ ^i^« ^f ^« ^^^^^ ^^^«^^^- 

au 13. & 9H.4. m. 33i 34* peoc* coram rege, Mich. 32. E. i. KorthamptoB. 
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CAP. XII. 

TTEM^Ji aliqui de tenura domtni ALSO if any of the king's te. 

regis vocantur coram ordinariisy * nure be called before their ordi- 

^xtra parochiam in qua deguntjji prop^ naries out of the pariih where they 

ier fuam contumaciam manifefiam ex" continue, if they be exdommunicate 

^ommunicentur^ ac poft quadraginta for their manifeft contumacy^ and 

^ies pro eorum captione fcribatur^ pra^ after forty days a writ goeth out to 

^en/hint fe privilegiatosj quod extra take them, they pretend their privi- 

^/Jamfeu parochiam fuam non debent lege, that they ought not to be cited 

^ocari^ et fie denegatur breve regium out of the town and parifh where 

J>ro captione eorundem. * Refponfio : their dwelling isj and fo the king's 

J<Tunquamfuit negatum^ nee negabitur writ that went out for to take them 

£n futurum. is denied. The anfwer. It was ne- 

* £ 631 J ver yet denied, nor IhaU be here- 
after. 

The writ de excommunicato capiendo ^ commonly called zfignificavit, 
^as never denied; for this caafe> that hee that held of the king 
had fuch a priviledge, that they fhoold not be called out of the 
towne or pariih where they lived; and therefore the anfwer 
(which muft ever be conforme to the petition) ought of neceffitie 
to be taken, that for that caafe the kings writ was never, nor fhould 
be denied. 

But for the better underftanding hereof> at the parliament holden 

at Clarendon, in the eleventh yeare of Henry the fecond> Fa^a eft 8Kal.Fcbr. an. 

recognition feu recordatio cujufdam partis confuetudinufn antecejforum JJ/^^* *• apud 

regis, vix. Henrici (primi) a'vifuii qu^se obfervari debebant in regno, monly called Af- 

et 4ii amnihus teneri propter dijenfiones et difcordias ftrpe emergentes inter fifa de Claren- 

cUrum H ju/tictarioi Domini regis, et magnatum regni, Amongft the <loa> Braa. li. 3. 

reft, this was agnized and declared in thefe words : Nullus qui de C^** ^^^* 

-D. ,. , . . /» ' See cap, i c« 

rggi tenet tn capite, nee aliqms dominicorum nuntftrorum ejus excommum ' ' 

mcetur,nec aiicujus eorum terra fub interdiBo ponantur, nifi prius do* 

minus rex^fi in regno fuerity conveniatur, *vel jufticiarius ejusifi fuer^ 

extra regnum, ut reSum de eofaciatf ut quod pertinebat ad regis curiam, 

ibi, terminetur, et de eo quod/peBat ad curiam ecclefiafticam ad eandem 

mittatur, et ibidem terminetur. And the reafon of this law was> for 

tha( the tenares by grand ferjeantie, and knights fervice in capite 

were for the honoar and defence of the realme ; and concerning 

thofe that ferved the king in his houihold, their continoali , 

^rvice and attendance upon the royall perfon of the king was 

:»eceflary. • 

Of this law the clergy here complained not, and other then 

^Jus concerning tenure, &c. in the petition mentioned, we Vidxa. j.hefoni 

^'emexnber not any ; fo as we may conclude this point, that this ^<>^ ^hw^ ui 

'^^lit die excommunicato capiendo (as lath been faid) proceSt degraiia ^ '^ ** *' 

^^gij. '•• 
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CAP. XIII. 

TTEM petitur quod perfona eccU- ALSO it is defired that fpiritual 

Jiaftka^ quas dmnihus rex ad bene^ perfons, whom our lord the 

ficia frafentet eccUfiaJlica^ fi epifcopus king doth prefent unto benefices of 

eas non admittaty ut put a pt^opter de^ the church (if the bifhop will not ad- 

/e£lum fcientiay vel aliam caufam ra^ mit them either for lacic of learning, 

tionahtlem<^ non fuleant examnationem or for other caufe reafonable) may hot 

latcarum perfonarum in cajibus ante-- be under the examination of lay per- 

S£iisj prout his temporibus attentatur fons in the cafes aforelaid, as it is now 

de fa£foj contra canontcas fanSiiones : attempted, contrary to the decrees ca- 

fed adeant judicem eccleftajiicum^ ad npnical, but that they may fue unto a 

quern de jure pertinet pro remedioy fpiritual judge for remeay, as right 

prout jujiumfuerit^ confequendo» Re* &all require. The anfwer. Of the 

fponfw: Dftdohietate perfona (i)pra^ ability of a parfon prefented unto a 

jentata adbeneficiumeccujiajiicumper'- benence of the church the exaniina- 

tinet examinatio ad judicem eccleftajlir tion belongeth to a fpiritual judge; 

cum : et ita eft haSienus ujitqtttm (aj, and fo it hath been ufed heretofore^, 

etfiat infuturum. and (hall be hereafter. 

(4 Mod. 13 5* Regift. 53.) 

( 1 ) De idonietaieperfome.l It is required by law, that the peffoi^ 

prefented be idonea perfona \ for fo be the words of the kines writ, 

pr/e/eutare idoneam per/onam. And. thb idonietas coniifteth in 

[ 63a ] divers exceptions againft perfons prefented: firft, concerning the 

^iS^* 53- b- pcrfon/as baftardy, villenage, putlawry, excommnnication, a lay- 

2Q e! V 4I. "**"» under age, and the like : fecondly, concerning his converfa- 

5 R. i. ttyall 54. ^^^» ^^ if he be crimino/us^ ^f . Thirdly, concerning his inability 

1 1 H. 4. to difcharge his paflorall duty, as if hee be unlearned, and not able 

34 H. 6. 40. pel' to feed his flocke with fpirituall food, &c. And the examination 

ffH*?. .'?* ®^^*^f ability and fufficiency of the pcrfon prefented belongs to 

1 5 h' 7! y''^^* ^^^ biftiop, who is the eccleiiaflicall judge ; and in this examination 

9 £1. Dyer, 154, he is a jadee, and not a minifter, and may and ought to refufe the 

ijEl.Dycr, 332. perfon presented, if he be not idcnea perfona. And if the caufe of 

s* ^* ^^^' S' 'cf*if^ be for default of learning, or that he is an heretick, fchif- 

bpccots caic matick, or the like, belonging to the knowledge of ecclefiailicall 

law, there he mufl give notice thereof to the patron; but if the 

caufe be temporall, as a telon, or homicide, or other tempOrall 

crime ; or if the difability grow by ajiiy a£l of parliament, or 

other temporall law, there no notice ought to be given, unlefle 

notice be prefcribed to be |dvcri . thereby. But in a quart 

impedit brought againft the bimop, for relufall . of the clerke, 

he muft fhew 'the caufe of his refufall fpecially and direftly 

(for whether the caufe thereof be fpirituil or temporall, the 

examination of the bifhop conclades not the plaintife) to the intent 

the court, being judges of the principall caufe, may confult with 

learned men in that profeffion, and refolve whether the caufe b^ 

juft or no; or the party may deny the fame, and then the court 

Ihall write to the metropoUtane to certific the fame; or if the caufe 
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bee temporal^ and fufficieht in law (which the court muA (iecide) 
the fame may be traverfcd, and an HTuc thereupon joyned, and 
tried by the country. And yet in fome cafes, notwithhanding this 
ftatute, idohietas ptrfouat (hall be tried by the country, or dfe there 3^ E. 3. %m 
Ihould be a failer of juflice (which the law will never fuiFer) as if 4»^5- 3* *S« 
the inability or infufficiency be alledged in a man that is dead, thit 
cafe is out of this ftatute: for the bifliop cannot examine him» and 
the words of this aft be, de idonut^te ferfoiut prafentaitt adbeneficium 
(ccle/: pertinet examination l^c. And confequently, though the mat- 
ter be fpirituall, yet fliall it be tried by a jary, and the court, being 
affifted by learned men ip that profeffion, may inftruft the jury as 
well of the eccleijafticall law in that cafe, as they ufually doe of the ^ 

common law^ 

(2) Etita ifi baSUnus ufiiatum'] So as this a£k is a declaration ot 
the common law and cuftomo of" the rtalme. 



CAP. XIV. 

JF^EAt^fi vacet aliqua dignikiSj uhi ALSO if any dignity be vacarit^ 

eU^io eft facunday petitur ^^ where ele^on is to be made, it 

^k^res iiiere poffint eligere^ ahfque is moved that the dehors may freely 

incujfione timoris a quacunqtie f$tejiate make their elediion without fear o^ 

^ecuiari : et quod cejjint preces^ et op- any power temporal, and that all 

^rejpones in bac parte. Refpanfioi prayers and oppreiHons fhall in thi& 

Fiant liberej juxta formamjiatutorum behalf ceafe. The anfwer. They 

w/ Brdinatipnum, fhall be made free iu:cording to the 

form of ftatutes and ordinances* 

(3 k- *. c sO 

The clergy either remetiibred not the ftatute of W. t. dr W. ticaf»j. 
^ they did, they doubted whether it extended to eedeiiafticall 
^^ie^ons, although without queftion it did, and fo it is de- 
^Ijired by this a&, and it is an excellent law* and worthy to be (tut 
u execution. 

Sea more hereof before in the expofition upon the ftatvte qf 
TV- i. 



CAP. XV* t633l 



TTCBMs licet tl ricus coram feculdri jyjOREOVER, ^bUgh a 
^ judice judicari non debeat^ nee aU^ ought not tQ bci jiulge4 



a clerk* 
before 
^tad CMtra ipfum fieri ^ per quod ad a temporal judge, nor aihy thing may 
periculum mortis^ vel ad mutilationem be done againft him that concerneth 
membrorum valeat perveniri : fecu- life or member; nevertfaeieft teai« 
/arfi tamen judices cUricos ad eccU^ poral judges caufe that clerks fleeing 
fiam 4onftigient€S^ ti riatu$ fuos forte ttiito the cfaureb, and paradventure 

€onfitenti$ Jf S 1 canffffinig 
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ctnjitenUs faclunt ahjurare regnunij confefling their offences, do abjure 

et €9rvm abjuratioms admitiunt ex the realrr, and for the fame cauie 

ilia caufa^ quanquam eorum judices admit their abjurations, although 

fuprr bits mn exifiant : ficque datur hereupon they cannot be their judges, 

laicU indireSfe foieftas hujufmodi cle- and fo power is wrongfully given t© 

ricQS cmciandij fi ipfos pojl hujufmodi lay perfons to put to death fuch 

abjurationem in regno contigerit in-- clerks, if fuch perfons chance to be 

veniri : fuper quo petunt pralailj et found within the realm after their 

cUr* tale remedium adhiberiy ut im- abjuration; the prelates and clergy 

muniias ecclefta^ et perfonarum eccle^ defire fuch remedy to be provided 

ftajlicarum confervetur ilUefa» Re- herein, that the intununity or pri- 

Jponfio: Clericus ad ecclejtam confu^ vilege of the church and fpiritual 

giens (r) pro felonia^ pro immunitate perfons may be laved and unbroken. 

eccUfiaJlica obt'tnenda^ fi ajferit fe eje The anfwer. A clerk fleeing to the 

clericunh regnum non compeUatur ab- church for felony, to obtain the pri- 

jurare^fed legi regnije reddens gaude^ vilege of the church, if he affirm 

bit ecciefiaftica libertate^ juxta lauda- himfelf to be a clerk, he fliall not be 

hilem confuetudinem regni (2) haffe^ compelled to abjure the realm; but 

nus ufitatam. yielding himfelf to the law of the 

realm, (hall enjoy the privilege of the 
church, according to the laudable 
cuftom of the realm heretofore ufed. 

Cuftumier de Norm. c.83. (28 H. 8. c. i. i Jac. i. c. 25. 21 Jac. i. c x8.) 

Here the claim of the clergy is gentrall, that clericus coram Ji" 
culari judice judicari non debeat, nee eUiquid contra ipfumfieri^ per quod 
ad periculum mortis^ vel. mutilationem membrorum *valeae ferveniri : 
let us fee what priviledge the clergy had allowed unto Uiem in 
criminall cafes : hrH, let us obferve what our ancient authors have 
holden in that cafe : fecondly, what records of parliament, and 
other records have delivered to us : thirdly, what ads 6f parlia- 
ment have eftabliflied in thefe cafes : fourthly, what have the, 
' judgements and rcfolutioas been of judges in our bookes and c- 
ports. And lafUy, from what root this priviledge of clergy iprang, 
to exempt them from the common juflice of the realme. 
Cuftumier ubi Bradlon faith. Cum clericus cujufcunque or dints 'vel dignitatis captus 

^P'*- fuerii pro morte bominis^ W alio crimine, et impri/onatuSf et de eo pe* 

tatur curia cbriftianitatis ab ordinario loci^ 13 c. impri/onatus fiatim ei 
deliberetur, If^c. donee a crimine fibi impofito fe purganjerit competenter, 
*vel in purgatione defecerit, propter quod debet degradariy Wr. cusn an- 
tern clericus fie de crimine convidus degradetur^ nonfiquitur alia pcena 
Seetheftatuteof pro uno deliSo, W pluribus, ante degradationem perpetratis^ Here 
&m'i ^^b"1 ^^^^ things are to be noted: firft, that he beginneth with the 
cap*ioV&c. * * ereateft felony, that is, the death of man : fecondly, that albeit 
BraWlib. 3, hc were found guilty, and could not purge himfelfe before the or- 
fol. 123. b. dinary, yet all that the ordinary could doe was to degrade him. 
Thirdly, that he could have no other punifhment for that felony, 
or any other formerly done, but degradation. 
JBrit. fol. II. Bntton alfo fpcaketh only of felony : Etfi le clerk encoupt defe- 

Stamf. pi. cor. l^ig alledge clergie, et foit tiel tro*ve, et per ordinarie demand^ fi Jmt 
l*E.' 2! coron. ^H^^^^ ^^^^^^ '^ ^ me/cru, et fil fitit nient mefcru^ ^c.fidt arge tout 
417*. i7E.2.ib. quits f 

'38^. 3H.7. 12. 
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quits f etfilfoit mefcruty fi Jbient fes chateux taxes, etja terns frijh m 
nre. matne, etfon cars ^ieliv* al ordinarie. 

According to Britten, when one of the clergy was indited of 
felony, &c. and the ordinary denianded him, yet to the end (faith 
. the • record) utfciatur ^milis ddiberaretur erdinario, an enqaeil was f 634 J 
charged by the court to enquire, whether he were guilty, or no. * Miir. cap. 3. 
And though hee was found guilty by this enquefl of office, yet ^ ^^^'^S^^ 
was he delivered to the ordinary, and his chattels feifed, and his "^'g»«^"^ 
laods taken into the kings hands, as Britton faith. 

Fleta faith. Si criminaliter agaiur <verfus cleriaim, quanrvis dmcus Flct. lib. 6. 
Tefpondere *voluerit in foro feculariy judex tamen ecclejiafiicus cognitioitem ^^ 3^* 
habere non poterit, nee regiam auferre jurifdiBionem : In caufa enim 
Sanguinis non potent ecclefiaftkus judex cogno/cerey neque judicarey nifi 
drregularitatem commitiat, Et quami/is neminem 'oaleat morti com* 
^emnare, degr adore tamen.poterit criminum con'uiSos, 'vel perpetua car* 
€€ris inclufione cufiodire. 

The Mirror hath general 1 words, Lejglife et cy enfrancbife que nut Minr. ubi tai^ 
lety judge ne poet aver cmufans de darke^ tout le 'voilint le clarke conujtre 
Jfur Jon judge, ^c. 

Xwo of thefe ancient authors have fpoken of felony, and fo are 
^he other two to be intended ; for the priviledge of the church did 
»ot extend to high treaton, crimen ia/^e majeftatis, as by divers 
^adiciall records and authorities in law ihall appeare. 

Walter de Berton clcrke counterfeited the great feale, which Rot. Pari, tno* 
-^^SLS high \xt2S0iki crimen lafa majeftatisy whereof he was indited »i £•!•«>»• 9* 
and conviiSled : for fo the record faith, ^ui con^i^lus fuit pro falfi-^ 
^catione figilli domini regis, quod tradatur epifcopo Sarum,qui eumpetiii 
M4t clericum fuum, Jul pcena et forma qua decet, quia videtur concilia, 
^uo€iin tali cafu non eft admittenda pur gat io, 

This delivery to the ordinary was by ordinance of parliament 
^e gratia, et non de jure : for it was refolved, that hee could not 
xnake his pi^rgation; and therefore hee was delivered to \i\m fub 
\^€ena, l^c. In the reigne of Ed. 3. it was taken for a generall Tnn. ai E. 3. 
X-ale, quod priuilegium clericale non competit feditiofo equitant* cum or* coram rege, rot. 
^snis, platis et cotearmurisy/ecundum leges AngUtt, > ^^3* Hertford. 

Jn 17 £. 2. in the time of the parliament, Adam de Orleton, 17 E. ». rou 
Tiiftiop of Hereford, was indited of high treafon, for being party R.oni.m.6. 
^nd privie, aiding and abetting of Roger Mortimer carle of 
Xvfarch with horfe andarmes in his open rebellion; and becaufe he 
^ould not have any priviledge of clergy by the common law, the Hcnricus Blan* 
^rchbifliop of Canterbury, Yorke, and Dublin, and their fuiFragan ^°'^- 
Isifliops, came to the. barre (in that difordered time) and with ^ • j 

£brcc tookc him from the barre; all which was done by pretext forTc^ompit' 
^nd colour of the canons of the church, which you may reade in ^ap. Contingit. 
X^inwood. 

But, omitting manv other things that might be here rehearfed, 
let us fee what a^s ot parliament have ordained in this cafe ; for 
the clergy never thought themfelves fure of this priviledge, till it 
was confirmed to them by authority of parliament. By the ftatute 
of W. I. it is provided, ^ue quant clerke eft prife pur ret de felonie, W. i. cap. *• 
et foit demand per lordinarie, a luy foit li'ver folonque le priviledge de ^^^ Marlbndgf^ 
faint e/gli/e, in tiel perill come ils uppent, folonque le cuftcme avant ces sec hereafter, 
beiges u/e, tff . where note, this aft extendeth but to felony. . cap. 5. 

See the expofition of the flatute of W. i. in this point, and the 
charge as is given to ordinaries, that none be delivered without 
' ■ 3 S 3 due 
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4H. 4. cap. %. due porgition ; h^t it is worthy oar paines to reade tlie ftatutes 6f 
43 H. 8. cap. I. ^ H. 4. and 23 H. 8. 

PI. coram domit After this fiatnte, and in this kings time, Goinandas de Briland, 
DO rrge apud parfon of Snodiland in the county of Kent (in which towne Solo- 
^ro'^HiuIn *" °*^" ^^ Rolfc, one of the kings juftices in eire, and one that po- 
34 E. X. rot.^^. J^i^^d ^^c extortions and other crimes of the clergy, dwelt) came 
Ka^% to dine with Solomon de Rolfe, and brought po^fon with him of 

his nulice prepenfed> to murder by poyfon the faid Solomon ; and 
the record of his inditement faith> Cum §0 comfJit^ ef pojuit 'veuekttm 
in ciho et in potu ipfius Solomonis, et ip/um impoi/ona'vit, per "quod, poft 
qidHdecim dies ftquentes inde ohiit : and albeit of all felonies, muider 
is the worft, and of all murders, murder by poyfon is the moft un- 
avoidable and deceftable, and Guinand being indited and arraigned 
npon the faid inditement, et quafous qualiter Je 'vtllet acquietare^ 
C ^3S 3 dicitf quod cUricus efl, et non poteft hie inde rejpondere^ etjkper hoc vemt 
fritter Thomas epifcopus Roffenjis, et petit i^utn tanquam elericum, ^c* 
£t Mtjciatur fuahs dilibirare debet ^ inquiraiur rei 'Veritas per patriami 
et jurat* ^c, dicunt fuper facramentum Juum, quad fradi^ Guinandut 
4edit pradiH^ Sokmoni 'venenum unde impoi/onatus fuit^ et inde •biitt 
ut pradiilum eft. But in the end he was delivered to the ordinary, 
as by the record it appeareth, and thereby, for any thing that wee 
find in that or any other record, he efcaped the ientence of death, 
which was due for his offence by the law of God> and by the com- 
^neCc«p. f. mon law of the realme grounded upon the fame, ^icunque effuderit 
^'» ^' bumanum fangifinem, fmdetur Janguis illiust ad imaginem quifpe Dei 

)Juiner. cap, )5. /a^us efi homo. And againe, in the book of Numl^rs, Hsec/empi^ 
TCf- »9»3®* 3*'. terna erunt et Ugitima in tun/fis, homieida Jvb teJHhts punietur^ fifr. 
li' non accipies pretinm ah eo, qui reus eft fanguinis^fiatim et ipfe morietur^ 

ne poUuatis terram hahitationis vefira qua in/ontittm cruort nuiculMnr^ 
nee alitir expiari poteft, n\fiper ejus fangmnims qui alter ms famguinem 
fuderit* 
%%.%, cbron. In $ E. a. a clerfce conviA for felony, and delivered to the or-* 

419* dinary, murdered his keeper, and fled, et non ohftante clerim»nia Jiui^ 

:i^£*|. ib.ft4t. bee was hanged. And the like was done in 22 £. 3* 

The abufe of delivery of derkes to the ordinary grew fo in- 
tolerable, as in thp end it was taken away ; as hereafter (hall be 
il^ewed. 

See the ftatnte of 18 £. 3. cap. 2. concerning this matter. 

KotParf. At the parliament holden in anno 25 £. 3. the clergy did com- 

s$ E. 3. vi% 6$, plaine, that one Jianketun Honby a knight, and one of the clergy, 

*^^ had judgement given againft him for high treafon to be hanged^ 

^rawne, and quartered : alfo for a judgement given againft a prieft 

at Nottingham, for killing of his maildr, fir Thomas Cibethorp, a 

clerke of the chancery, one of the kings juftices. 

451. j.ca.4« Ahd laftly, for hanging of divers monkes of Combe for felony, 

tc 5. 4 H. 4. Thereupon at this parliament ^ aft of parliament was made, 

^'*^'^}* wherein it is recited, that the prelates had grievoufly complained, 

praying thereof remedy, for that fecular clerkes, as well chapleines, 

as other monkes, and other people of religion had been drawnen 

and hanged by award of the fecular juftices, in prejudice of the 

Iranchifes pf holy church, &c. It is accorded and granted by the 

king, that aU manner of clerkes, as well fecular as religious, which 

fhould be convid before fecular julliccs for any trea(bns or felonies 

pouching o^her perfons, then the king himfelfe or his royall ma^ 

jtitie^ ftiouWf freely have and enjoy the priviledgc of holy cbarch. 
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&c. HereSy two things are to be obfervc J : £rft, that hee tfiall not 
be delivered to the ordinary before hee be convicted : fecondly, 
that the priviledge of the church extended not to high treaibn 
touching the king, crimen lafa majejiatisy but to petit treafons and 
jRelonles touching other perfons. 

About fix yesn-es after this ad^> the abbot of Mxdenden in th& Coram rege 
county of Buckingham, was adjudged to be drawne and hangea W*<^^ ^i^u^* 
for high treafon, v/«. for tontrafacnoney tt rt/edhne legalis tmmette. ^^' ^^* "^ " 

At the parliament holden in the firft yearc of H. 4. on the firft I^ot- P^r^* 
Thurfday after the bifhop of Canterbury had willed the lords, that ' ^ ^"•* 7J« 
111 ho wife they ibould difclofe any thing that (honld be there fpoken, 
the earle of Northumberland demanded of the lords what were befl 
to be done for the life of king Richard the fecond ; thus farre are 
the words of the roll of the parliament : at this time (pake that 
worthy prelate John Merkes bifhop of CarliHe, and faid, that they 
ought not to proceed to any judgement againil king Richard for 
foure caufes : fird^ that the lords had no power to give judgement 
Opon him that was their fuperionr, and the lords annointed: fe- 
^ndly, that they obeyed him for their foveraigne lord and king 
22 yearcs or more : thirdly, if they had power to give judgement ^ 
againil him, they ought in juflice to call him to his anfwer ; for 
that (faid he) is granted to the cruelleft murderer, or arranteft 
thiefe in ordinary courts of juilice : fourthly, that the duke of 
Lancailer had done more trefpafTe to king Richard and his realme, 
then king Richard had done to him or them, &c. and defired, that 
if they would proceed againft him, that the names of them* that 
fo would proceed might be entred into the parliament roll. It is [ 636 j 
^ue, that the parliament roll omitteth this fpeech of the bifhop, 
but it appeareth by the parliament roll, that the lords proceeded 
againd king Richard, and adjudged him to perpetuall prifon, whofe 
life they would by all meanes to be faved, as the roll reporteth* 
The names of the bilhops, and lords, and knights that aiTented, 
are fet downe, as the roll of the parliament reports ; fo as it 
feemeth, that the^ flout and refolute fpeech of the worthy bifhop 
wrought fome effedl : for this fpeech he was arrefled by the earle 
marfhall, and being for a fmall time committed to the cuflody of 
the abbot of Saint Albons was foon -delivered ; againil him never 
any judiciall proceeding was had for this fpeech in parliament : 
but this bifhop, tranfported with excefTe of zeale, and aiFedlionate 
de£re of the enlargement and reflitution of king Richard, was 
party and privie to the confpiracie of Thomas Holland earle of 
SLent, John Holland earle of Huntingdon, John Montacute earle 
of Saliibury, Edward earle of Rutland, Thomas lord Spencer, and Vid. Rot. Pari, 
others, to kill the king, under colour of jouiling and pailimes in *"• *^- 4* ""• 
the ChriflmaiTe time, at the caftle of Windefor, where the king cord ^ his at"* 
lay in the firil yeare of his reigne : for this he was indited of high tainder. Hill, 
treafon, arraigned, tryed, and had judgement as in cafe of high 2 H. 4. coran 
treafon. But car regis in manu domini, the king pardoned him, and ^egc, rot 6. 
fet him at liberty. Many mor6 preiidents might to this end be 
produced, but we will conclude this point with a refolution of all 
the judges in 24 H. 8. A priefl was attainted by verdidl at the Trim. 34 H. 8. 
gaole-delivery at Newgate, for clipping of the kings cdine, wk. JufticcSpilmani 
George Nobles, and by advice ot all the judges judgement was '*P®'^* 
0i?en againil him to be drawne and hanged, as another lay perfon, 

3 S 4 becauf^ 



Lib. II. fol. 20. 
Alexander Poul- 
tcr8ca(c«23H.S. 
ca. z. 25 H. 8. c. 
3. 28H. 8. c.i. 
32 H. 8. cap. 3. 
I E. 6. cap, 12. 
5 £. 6. cap. 9. 
8 £1. cap. 4. 
39 El ca. 9. & 
15. iSEl.ca. 7. 
• II H. 2. apud 
Clarendoiiy ubi 
J'up^cap, 12. 



PoHcliro. lib. 4. 
cap. 24* Gal us 
Pope. 
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becaufe it was high treafon, and without degradation he was ex- 
ecuted atTiborne. 

Now for murder, burglary, robbery, fodomy, rape, burning of 
houfes, and many other felonies, the benefit and priviledge of 
clergy, is taken away by divers adls of parliament, whereunto the 
bifhops were party, whereof you may readc, lib. 1 1 . Alexander 
Poulters cafe, and where the benefit and priviledge of clergy re- 
maineth, the party that takes the benefit of it ftiall not be delivered 
to the ordinary, nor make any purgation (which had been much 
abufed) but forthwith be enlarged and delivered out of prifon by 
the juftices, by whom fuch clergy is allowed, as by another adt of 
parliament, whereunto the bilhops were party appearcth. 

• Amongft the ancient cuftomes and liberties of England recog- 
nized and declared in the parliament before mentioned, hoMen in 
the eleventh yeare of Henry the fecond, this was one, Clcri accufaii 
di quacunque re,/ummoniti a jufticiario regis » *veniant in curiam ipfi rr- 
fpojifuri ibidem de hoc, unde 'videhitur curia regis quod ibi Jit refponden- 
duTHy ei in curia ecclejsafiicay unde njidebitur quod ibi fit rejpondendumy 
ita quod regis jufiiciarius mittei in curiam fandla ecclefia, ad *videndum 
quomodo res ibi traciabitur, et fi clericus con'vi^us, W confeffitsfuerii, 
non debet eum de catero ecclefea tueri. So as in effe£l the ancient law 
and cuftome 6f England in that cafe is reftored. 

Lallly, out of what root this priviledge fpring ? It took his 
root from a conllitution of the pope, that no man fhould accuie 
the priefts* of holy church before a fecular judge, which being 
contrary to the crowns and dignity of the king, and the common 
law bound not here, till it was confirmed by parliament, and the 
rather, for that the church had no power to punifh the offence; 
but where their daime was generall, the parliament of Edw. i. 
and cuftome of the realme reftrained it onely to felony, fo as they 
were to anfwer to high treafon, and all offences under felony. 

( 1 ) Clericus adecclefiam confugiens^ &c.] By this law, if any that was 
infra facros ordines committed felony, and for his tuition fled to a 
church, if he claimed the priviledge of his clergy, he fhould not be 
compelled to abjure, but fubmitting himfeife to the law of the king- 
dome, he fhould enjoy the priviledge of his clergy. See more of 
this matter in the next %/ecundum laudab\ 

(2) Secundum laudabilem confuetudincm regni.'] So as this priviledge 
of the clergy took not his vigour or ftrength by force of any forraine 
councell or canon, but by authority of parliament, and by the laud- 
able law and cuflome of the kingdome, a point worthy of obferva- 
tion, the anfwer being fo cauieloufly penned in thofe dayes, left 
any thing in the petition fhould countenance any fbrraigne jurif- 
didtion: but fo farre as lex et confiietudo regni have allowed of the 
priviledge of the clergy, fo farre, and no further it is to be al- 
lowed ; and yet with this limitation, fo as the derke would fubmit 
himfeife (as hath been faid) to take it by the law of the kingdome 
c^prefTed in thefe words, y?^ legi regni fe reddens j C5r. 

4H.7»cap. tj. He that is wjthin orders hath a priviledge, that albeit hee have 
had the priviledge of his clergy for a felony, he may have his 
clergy afterwards againe, and lo cannot a lay- man ; and he that is 
within o ders, and hath his clergy allowed, fhall not be branded in 
the hand. But thefe priviledges are given by ad of parliament. 

CAP. 



Vid. Stamf. pi. 
c«r. I22y 125, 
&c. 
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Vid.W.i.ca.2. 
fnlonque le cu> 
ftome avanc ces 
heurcft ufe* 



Cap. i6. 
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CAP. XVI. 



TTEM^ quanquam cw^ejfio coram 

illo qui non eft judex confitentisy 

locum non teneaty nee fufficiat ad fa^ 

€iend^ procejptmj vel fententiam pro^ 

^erendam: quidam tamen feadares 

^tidicei dericosj qui de foro fuo in hoc 

J>arte non exijiunt^ reatus propriosy et 

€normei^ ut puta furta^ roberiasj bo^ 

Tnicidiaj coram ets conjhentes^ admits 

tunt accufationem illorum^ quam ipfi 

€ommuniter vacant appellum^ ipfos fie 

€onfitenteSy et accufantesy feu appellum 

^acientesy non liberant pralatis eorum 

^oft pranuffa^ quanquam fuper bisfue- 

Tint fuffiaenter requifify licet coram 

ms etiam per conjfejjionem propriam 

^uiicari vel condenmari nequeanty ahf- 

^ue violatione ecclejiaftica libertatis. 

Jtefponfto: Appellatori (i) in forma 

^hitCy tanquam clertcoyper ordinarium 

^etito lihertatis ecclefiaftica heneficioy 

mon negabitur, Nos defiderantes Jia^ 

Hut ecctefiis Anglicanay et tranquil- 

Mtatty et quieti pralatorunty et cleri 

^r^diSlorum {quatenus de jure poteri^ 

^nus) provider Cy ad honor em Deiy et 

^^mendationem flatus di£lis ecclefteey et 

•^ralatorumy et cleri pradi^orumy om» 

^us et fingulas refponfiones pnsdiSiaSy 

^ic omnia et fingula in eifdem refpon^ 

- jJionibus contend ratificantes et appro* 

^anteSy ea fro nobis et haredibus nof- 

Hris concedimusy et pracipimus in per- 

J>etuum inviolabiliter objervari : VO" 

Uentesy et concedentes pro nobis et ha- 

^edibus mflrisy quod pra:di5ii praktiy 

^t clerusy et eorum fucceffores in per- 

^etuum in pramtjjis jurifdiSiionem ec-. 

^lefiajiicam exerceant^ juxta tenorem 

Trefponftonum pradiSiarumy abfque oc- 

cafioncy inquietationcy vel 

[ ^3^ ] impedimento noftriy vel 

mflrorum haredumy feu 

tniniftrorum quoruncunque. In cujusy 

Vc. Teft. ifc. 



ylLSO notwitfaihuiding that a 
'^ confeiSoa made before him that 
is not lawful judge thereof, is not 
fufficient whereon procefs may be 
awarded, or fentence given; yetfome 
temporal judges (though tiiey have 
been inftantly defired thereto) do not 
deliver to their ordinaries, according 
to the premifles, fuch clerks as con- 
fe(s before them their heinous of- 
fences, as theft, robbery, and murther^ 
but admit their accufation, whidi 
commonly they call an appeal, albeit 
to this refped they be not. of their 
court, nor can be judged or condemn- 
ed before them upon their own con- 
feffiojQ, without breaking of the 
churches privilege. Theannver. The 
privilege of the church, being de- 
manded in due form by die ordmaiy^ 
fhall not be denied unto the ap- 
pealour, as to a clerk. • We defirinr 
to provide for the ftate of holy church 
of England, and for the tranquillity 
and quiet of the prelates and clergy 
aforefaid, as far forth as we may law- 
fully do, to the honour of God, and 
emendation of the church, prelates, 
and clergy of the fame; ratifying, 
confirming, and approving all and 
every of the articles aforefaid, with 
all and every of the anfwers made 
and contained in the lame, do grant 
and coipmand them to te kept firmly, 
and obferved for ever; willing and 
granting for us and our heirs, that 
the foresaid prelates and clergy, and 
their fucceffors, (hall ufe, execute, 
and pra£tife for ever the jurifdi£tion 
of the church in the premifles, after 
the tenouf of the anfwers aforefaid, 
without quarrel, inquieting, or vexa- 
tion of us or of our heirs, or any of 
our officers whatfoever they be. 



63^ Artfcnli eicri. Cip. 16^ 

T. R, at York, the xxi v. day of No- 
vember, in the tenth year of the 
reign of king Edward, the ion of 
king Edward* 

Wet ftaVe he&n the longer In ejtjH>fition iff the former chapter, 
ftecatoife tree fhoold be the ihorteVb this Which (bmewhat concerxk* 
tth the fame matter. 

(I) Apfeliatorh /• PrbBaidri,} Albeit the clergy hei^e pretended 
that-the eonfbffion of a tierke (when he was indited of felony, and 
W9t:S'^^'M7' conf^flfed khe felony, and became an a{>prover) was coram ne» 
S7B.6. fol.7. jwlicet yet the continuall opinion and refolution of the judges 
tl^7**i?' were agaiiift this: for they rdWved, that foch aclerke as c<m- 
^jtiJ^^w* - fefled the felony before a fecular JQdjg;e, could xiotmake his ptxr- 
floo^ i»9. eation, and confeqnently, the confeffion did bind him: and there* 

^id.iiR. ». fote Shard in 25^.3, fpake in the perfon of a prelate. And 
^ i E * * virhen the clerke was delivered to the ordinarie, without any pur- 
•oSl 41 7. *****" gitlbn to be hiade, he ought to have degraded bim ; but com- 
monly. If the offender werfe a mbuke, he (fclivered htm to hi» ab- 
bot to remiaine in the ^bbey perj^etoilly : and if he were fecuiar, 
he rebiatned iii the bi(hop4 t>ri(bn, Bet. in a very ftVonrable man** 
fter f which abofes grev^ fo odiods and infutferabld in encoorage- 
merit of malefactors in their wickednefle, as they were joftly tdcea 
twiy* as is aforefi^id. 
s4TP»t. yj. a , An appeale of robbery was brought againft }• de B. moake of L» 
t$EX^oT.iji. who (beaded not guilty, and put himfelfe upon the trysail of the 
MtJH'fMnffll? *^«ntry, who founct hiin not guilty, whereupon the &l^i of L. 
22*^' ^ and the faid Monke, brought a writ of confpiracie againd divers; 
ftrhich procured and abetted the faid a|>peale, and riecovered a 
iooo markes ii) damages, which could liot have been recovered, 
iinle&e the monke had beeh kgitimo medd acquietatus, before a com- 
f^terit jndee : and hereby it atbeareth, that a cicrke might wave 
the pHviledge of his clergy, if lie would, and be tryc3 by the 
courfe of the common law. Arid note, when hee knew himfelfe 
free aiid innocent, then, hee wovild be tryed by the cpmmon law ; 
t>iit when he found himfelfe fowle and guilty, then wonkl he (helter 
himfelfe under the priviledge of his clergy : and though they 
committed temporall crimes, yet would they not be tryed by the 
temporall lawes, which was the more again ft reafon, becaufe no 
other law within this realme could punifh them for the fame,, but; 
the temporall lawes anely* 



The 
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The Expofitioii of 18 Edw. 3. Cap. 7. of Tithes* 



"EM que per la ou brtefes defcire 
fc* eieni eftregrantes {i)a garner 
es religious et outers clerkes (2), 
>mdre des difmes a noftre chance^ 
t a monftrer ftls eient riehs pur 
bent riens dire pur quoi tiHs dif- 
' les demandants ne deinehi ejtre 
iSf et a refponder aUxibien aux 

come a partie de tieux difmes^ 
M tieux brief es defere en avant ne 
grantesy et que les procejjes pen* 
fur tieux brtefes fnent anierites 
pealesy et que les parties difmfes 
1/ fecular juges de tiels manners 
tds : faves a nous noftre droit (3), 
7me nous et nous ancejlres avouns 
Jt foloiotts avoir de riafin^ En 
unnance dequele chofe^ a le requeft 
ites prelates a cejles prefentes let- 

avons fait metre noz feale. 
r a Londres le Sjour de ^a^ Ian 
ftre reigne Engleterre Sfoitifmej 
France quints » 



^ Le preamble* 



T T E M, whereas writs of fcire 6- 
cias have been granted to want 
prelates, rdigious and odier clerks^ 
to anfwer difmes ill our chancery^ 
and to fliew if they have any thing, 
or can any thing fay, wherefore fuch 
difmes ought not to be reftoreid to 
the faid demandants, and of anfwer as 
well to us, as to die party of fuch 
difmes ; that fuch writs from hence- 
forth be not granted, and that the 
procefs hanging upon fuch writs be 
adnulled and repealed, and that the 
parties be difmifled from the fecular 
judges of fiich manner of pleas j fav-. 
ing to us our right, fuch as we anjk 
our anc^ftors haye had) and were 
wont to have of r^afon. In witneft 
whereof, at th6 requeft of the laid 
prelates, to thefe prefent letters we 
have fet our feal. Dated at London 
the eighth day of July, the year of 
our reign of England the eighteenth^ 
and of France the fifth. 

t Lead. 



sfore we enter Jnto the cxpofitioi^of this aift, we will dcare it of 
bjeifticm againft the life of \t, tnz. That it fhould be no aft 
arliament, bat ah ordinance made by ^e king onely at the 
eft of the prelates: and that the king tp thefe letters had put 
eale> and the tefie and date as done by the king only; 
wlkich, fay they, appeare in the parliament roll, and that 
lanfe of En teftimainance de quel cbofe, Vc, is left out of the 

It hereunto we anfwer> that by the faid clanfe En uftimoinance Vide Rot PM 
«/ Cffr. is to be underiiood, that this a^ was fo plau^ble to the 1^ £• S'^^"' V* 
ites, tha( they requeued the king, that it might be exemplified 
T the great feale for the better prefervation thereof, which the 
granted. This parliament began the Monday after the OSah. 
ifatis^ which was 16 Juniii and this exemplification was 
da after this aft was paiTed, there being but feven afts pa/Ted 
lis parliament. And en teJHmmnance de quel^ and the whole 
fe following, are words of an exemplification. 
ow that thiis ordinance before the claufe of die exettiplification 
aft of paiiiament, firft, is proved by dirers reafbns, <v/s. The 
of the parliament is> Incipit ftatutwm re^ie Edwai^di am» regni 

M 



■\ 



.*39t 



I6«o3 



It ftontfelTo bre- 
WHOvait. 17 £.-3. 

mam LoAdoa^ 



•5eeMAr»f\ 
* Rot. clauf. 7, 



* In fin. Term. 
Trin* 10 regis 
Johaonis. 



18 Ed. 3. Cap. 7. Of Tithes. 

/i^i dicmo oSavo. Secondly, it is entred in the parliament rufL 
Thirdly, it was by force of the kkiga writ (aa the uTage then was) 
proclaimed as an a£l: of parliament, which writ in French wc thinke • 

food to tranfcribe in thcfe words : EdiMordper U gract dk Dieu roj 
^angleterre et de Francty et feignieur Dirland a nofirt ^vifiount de Not^ 
tingbam^/alm, Saches que a noftre parliament tenus a Wejlm^ U Lun^ 
dy9pr9chtine apres ks- craves de la Trinity pr9cBeine pajjes entrt amtrn 
ehojes momftresy ajfentusj et accordes en dit parliamtnt^ fi/urent monfires, 
mjfentut et accordes les cbo/es /ous e/crites. And after a rehear (all of ^=5 
all the ilatutes, whereof this feventh chapter i^ one, the conclufioD :^ 
IS, Et pur ceo vous mandous, que touts les ftatufes faces^ crier et puhlier,, ^^r 
itfermement tener per mye *voJire hailUeJcUnque lafotme et tenur dicelle*^ ■-^- 
Et ceo ne lejfes en afcun fminnere, ^c. 

And F.N.B. 30 E. taketh it for a ftatnte, and fo it hath cver-^'^^r 
been by the generall confent from time to time of learned men^^^^^mu 
And if it ihouki not be a ilatute, it would worke great trouble and ^X^Mii 
difquiet in the readme. Now that wee have cleared this obje&ioB».««:^x: 11 
letiisperufe the words of the aft. 

(r) Ou brief es de fcire facias eient eftre gr antes 9 &c.] This re- g» "< 

heariallin this Hatote is true; for wee have found, that upon divers -•^-mrs 
matters of record, that is to fay, enrolled, returned, or removed .S»^'< 
into the chancery ; Erfi, upon tithes granted by the kings letters pa» ^^.^^ 
tents, which are inrolled in the chancery, writs al^ fcire fa^ were ^ittess 
brought in that court: as taking one example for many : in 17 £».«^3^ 
3. ^fcirefa^ was brought by the king, and the dean and canons of^^c:^ 
the kings free chappefl of Saint Martins London> upon letters ^^-«^ 
patents of Mawd, quondam regina AngU/e of tithes, icz^ againft :^ik<^t 
the abbot of Saint Johns of Colchefter, who took the fene after *a^^< 
feverance, whereunto the abbot pleaded, &€;» worthy to be xj t'M i 
fcen. 

(z) A gamer prelates reHgious et outers clerks^ to-) Notr>thh ^si^^ 

Jkirefa^ was not brought againft the poiTeflbrs of the land for fub ^Mh 

firadion of tithes, but againft the prelates, or other derkes> whicliiB W ^>cJ 
look the tithes after they were fevered. See 6 K i. /« bundeUo peti^ — ^^^z 
tiomm in turri London^ where the petition was for fubftra6iion of^^^ o 
tithes, to be put in poffeflion : the anfwer was in parliament 4wj»«^^^*« 
6 E. I. Rex non intromittit fe de biis qua taliter fpeSant ad forum ai^^** 
ectlejiafticum^ profequatur jus fuum fverjiis elericum coram ordzsmrio,.^^^^'^''^^ 
Herewith agreeth Bradon, lib. 5. fol. 403. & 407* 

Commiffions out of the chancery were directed to cert^ne per "^ "^^ 

^s, giving them authority to enquire, whether fuch a fpiritualUlX- ^^ *^ 
perfon ought to have tithes of fuch lands, whereupon inq^uifitions^^^^ 
were taken and returned ; and if it were found for the fpiritaall'.H-^^ 
perfon, upon: this record he might have a ^ fcire fac* againft^^^*-J 
any prelate religious, or other ckrke that took them after k*r^^^ * 
verance. 

* Compertum eft per inquifitionem re^orwHt et vicariorum vicinor 
de Enjuel, quod vicarius ecchjia ibidem percipere debet miwutas decin 
omnium animalium ibidem, et molemP aquatic* ibidinu Rut no fcire 
fac* was filed hereupon, for that the vicar was to foe for fub* 
ftradion of thefe tithes againft the owner of the land in the fpiri'*'-^-^ 

tuall court. 

^ Alfo upon a fine executory of tithes before this aft, the-^^^ 
tenour whereof was removed into chancery, a fdre fac* did lye ^^ 
therefore againft the fpirituall perfon that pcrned the fiamc after - 
they were levered. 

(3) Savon 



"U 
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(3) Safvmt M mns n^re irmtj &C-] By force of this « favlng ««» Afll 50.75. 
ttot ondy the king himfelfe, but the provoft of C. being the kings |' ^ ^\^ 
ftttentee of tithes of the new afiarts in the fbreft of Rockingham m ^^^P ^ri" 
the county of North-hampton, brooght zfiinfac* in the chancery HilU 9t p «f-1 t 
after this ftatnte, againft certaine pei^ms of holy ' church, who had 18 £. i.tbeSilb 
taken the tithes granted to him, to have execution of the faid tithes, ^^^ff"f|fr 
according to the kings letters patents. The « defendants pleaded ^^^Jl^Hen!!^ 
to the jsrifdiiftion of the court, that the conufance of this caufe for ^^, cmcefit 
tithes appertained to court chriftian,and not to the chancery, where- omoes decimv 
unto it was anfwered by the court, that that was to be underflood, mFordb de£A- 
-where the fnit was taken againft them that ought to pay the tithes sl«|^ 
(that is to fay) for fubftradion of tithes, and not when it was d noiJSj^ 
brought againft them, that were wrongful! takers of the tithes, of fltE.3.atMK 
And all this is well warranted by the book, whereupon the defend- nentioiKd im 
ants pleaded to iffue, and the record delivered over to be tried in ^jj ^^ ^?l 
the kings bench. Sec HiU. 32 E. u coram r^^ Wigom' the „fe^",i^ 
Prior of Worceflers cafe refolved by the chancellor, treafurer, and ^ y^ witkinihB 
all the judges and barons, that appropriation of tithes is no mort- faving. 
maine, ^ ^iadecimttfunt jnene Jpirituales^ quorum cognitic md curiam ^ Note, albek 
<hriftianiiatis perthut, tt non ad curiam iftam. 'ftL^d^A^ 

And yet the inference that Fitzherbert maketh, that before this LtjothitMiM 
ftatote of 18 £. 3. the right of tithes was tryed in. the kings -court the true foafeft 
was true: for upon 2, Jcire facias by a fpirituall perfon againft a fpi- »eafon of the 
ritaall perfon, and for tithes • which were fpirituall, the right of tithes f°?"* ^:!"L 
was tried in xY^e fcire fac' before this ftatute, albeit the tithes were fe- ^^'*f ,i'£^ 
^rered, whichis now taken away incafe aftht/cire/ac* by this ftatute. f p^fch. ao£. lu 

And at this day, albeit in cafe of tithes, the parties by pleading in banco ttg\s^ 
admit the jurifdiftion of the court, yet if it be between fpirituall rot. 135. Buck, 
perfons, and the right of tithes come tq be tried, albeit it be after ^'^'I^'J^ *^ 
the tithes fevered, the court ex oficio fhall oufte the court of juriT- l "^4* J 
ididion, which we hold, where the right of pati'onage was *o^. ^ ^ ^eI[I1 
draw<ne in^jueftion, was wrought by the conftruSdon and confequent jtl/aoH.'6i^i> 
of the faid ftatute of 18 E. 3. for before that ftatute right of tithes^ 31 h.;6. ix! 
after feverance was tried in a ^/rr y^r* by the common law in 3? H. 6.39.47. 
certaine cafes. But when the right of tithes trench to the diflblu- 3^^' ^- ^^ 
tion or diminution of the advowfon* &c in certaine cafes, the *^'^' 
right of tithes at this day (as hath beene faid) ftiall be tried iu brevi Trin. 5 E. i « a 
^e r£^oadvocat* dtcimarum, and in the indicavit : but neither of Banco. 29 NorflL 
thcfe writs give any jurifdi6lion to the kings court, to hold plea r*^ ag"|,^^ 
for fubtra£lion of tithes, but that is fent to the eccleftafticall court y^^i^ de Selble* 
to determine. care.Pafch.x^^ 

I. in Banco Hot. 
45. Pafch.7 £. I. in Banco Rot. 78. Gloc*. Eliz. Penbreges ctfe. Mich. 9 E. i. in Banco Rot.'&BL 
Salop. Brad. 1. 5. 402. Placita de advocat. Eccl. fpedlant ad Coronam. Fleta, L 6. ca. 36. OlawK. 
I. 4. ca. r3. acc\ 18 £. 2. bre. 825. 4 £. 3. 27. Rot. pat. 27 £. 3. t. ps. nu* 1%. F.N.6, 44. k. 45^ 
b. c d. 50. q. r. 51. c. X. 30. e. g. 37. e. Vid. bre. de Indicav. Vid. Regiih 29. b. de rz&. advocat* t 
dedm. Regift. 36. b. prohibition, dedecimit reparatis. W. 2. ca. 5. 4 E. 3. 27. per Parning. yE.^ 
4a.8E. 3. 49. 38 £* 3. 13. i6£. 3. Quare Impedit. 147. 31 H. 6. 13. 38 H. 6. 20. 12 £.4. 2;^ 
-z H* 7. 12. Doft. Sc Stud. Jib. 2. cap. 25. fol. 108. 

Nullus pro decimis qua funt fpirituales de aliqua reparatione pontis Hil.^5 E. 5. 
feu aliquibusoneribus temporalibus onerari debet. But at this day if tithes *^^*^*?1.^^£*.*^**' 
1>e in the hands of temporall men, they are by reafon of them con- ^^j^ \ ^^ 
tributorjr to temporall charges. Dicr 7 e. « \ % 

J. II. fo.25. Jb« 
in Henty Harpers caieu 

Where 
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Where it is faid in fome of our books, that of aancicnt time 
before the coancell of Laterao> any man might have given hit 
tithes to what fpiritnall perfon he would* and that at that counoey 
it was provided that tithes in one parifh ihouki be given to th% 
redor or parfon of the fame pariih> that hee that gave the fpirituaU 
fbod> (hoold reap temporally &c. The truth is, that I have perufed 
the conncels hoifden at Lateran, and fpedally that holden under 
pope Alexander the third, atmo DomtH* 117^ anno 25 H. 2. and 
cannot £nde any fnch decree: but pope Innocent the third, 
in a decretall epiAle, in or about the yeare of our lord f 1 aoo. and 
the firil yeare of king John dated at Lateran, dire^ed to the arch* 
hiihop of Canterbury,^ ut ecclefiis fafchialibus jufte detinue perJU^ 
tfontuTi hath thefe words, Per*venU ad audkntUm noftram, quod mulH 
in iuicifi. tua dtdmoifuas intwas <u$l dnas partes ipfkmm non ilUt 
ecch^is in quorum parochiis bMiant, vel uhi fradim. habent, et a qui^ 
Suj eeclejiaftica fercipiunt facrammUa^ perfol'vuntifid eat aUis-pro fua 
diftrihuunt meluntate. Cum igitur incowvemens efi wdeatur, et a 
ratiane diffimile, ut ecclefi^, qu^ fpiritualia/eminanti metere nen debfonf 
a fuis parechietnis tempmralia, et haberei fratemiiati teur autberitate 
prdrfentium indulgemus, ut. iiceat tibi/uper hoc, nonokfiante c&ntradi&ieiae 
ttef appeUatione cujuJUbett Jeu confuetudine ha&enm ebfer^uatOf fufu/ ra- 

mmcMmfuerit erdiuare et fncerequod Jiatueris p^ cet^uramecciefiafiicam 

night grant hit firmiter obferuari^ nulli ergo,\3c. cmefirmatimis,lic^ Dot. Later an* 
tkbet to another n»nas Julii. And (that 1 may ipeake once for all) this epiffie 
nnih,^it,by decretall bound not the fubjeds of this realme, but the faaac 
mad^^pmln! ^^£ j^^ ^<^ rea&nable they allowed the fame, and fo bcounp 
aoceot 3, anno AWr terr^, 
dom. laQO. In 

kit decretall epiftle, which you fliall finde in hit 6. Epiftle. Decret. lib. i. p. 452. edit. Colon. Sue 
the ftatutet of z8 E* 3. cap. 7. i R. 2. cap. 14. S H. 4. ca. i. 27 H. S. c. 20. 32 R 8.C. 7. %Yu 
^c. ri* Regift. 179, i8o« \ Anno 2 Regis Johannis. In bundello peticionum parlhm^ 

B. r. in Turri. 

See Lin wood rii/. de locate et conduRo^fo. 117. 'verie portionest 
where he faith, ^ued ante cmfiUum Later anenfe, anno Domini tl79« 
bene potuerunt laid decimal infeudum retinere, et eas alteri uclefia 
dare, non tamen pofi didi conjilii, ^c. And thus began portions* of 
tithes, ihat the parfon of one pariOi hath in another. Fide concilium 
Laieran*y anno Domini 1 2 1 5. 17 Jfih, regif. 

Albeit the parochial! right of tithes is now eflabliihed by divers 
ads of parliament as before it appe^reth (a matter tending to the 
exceeding benefit and quiet of the clergy) yet he that is defirour 
to know what the auncient lawes of England were concerning the 
paiment of tithes before the conqueft, let him reade Eaedus E&atii 
et Gutbruni regum, cap. 6. et inter leges Etbelftani cap. I. Inter leges 
Edmundi regis, cap. 2. Leges Edgar i regis, cap. 2. ^ 3. Leges Canuti 
regis, cap. S, 10, II, 12. et leges Ed*wai'di regis, • cap. 8, lO. ^uat 
H^iUielmus Conquejlor recitavit, et confirma'vit. All which lawes M# 
Lambar4 hath well trandated out of the 9axon into th|iB Ladne 
tongue, which was faithfully, but not fo accurately, done before 
him, which wee have. 

There hath been great . controverfie heretdfox^ concerning 
the tithes of wood, as appeareth by divers petitions in parlia** 
ment, which petitions together with the anfwers we will recite^ 
and incidently will (hew, how that controverfie i» quieted, and 
ended. 

7 Tiit 
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Thit ^ man 1^ impleaded for dthes of wood, or oiulecvoodt ^c^ ?Mr ^mt 
but in places accaftomeid. Tlic aafwer was, as heretofore the ianic l^ ^.i}' "5*^ 
(hall be. /tew /r*tf k commcu, fue com • conftitutim fiU fait per Us ^^^* ^" * 

nkfues m/^f tt fme wie/s^ tt ftmu poiwifmire tefiamemts^ ^ue ift atOn ^ W9s i^ade 
tu^Wy ^ue phtft ptr Injt it per Jem ban teun^l ordeiuer remedie^ et pie "> **^' ^7^*.> 
fdM peeph demo&^e em me/me lefiate quihajMeitt efire em temps de temts yu^ ]/ i|^ 
fis prvgemitars, et que probihitioms fiie^ grmnus a temts ceux qutJheU jjott; tW^SiL' 
imfledes de difimes de boii fams mvoir cMfultatiom. Whereaato the ntioo ^ the 
anlwer of the king was, the king willeUi that law and reason ^ v^i^ body «£ 
done * ^ "^ '* 

Item mumfire U eemtmmme cemu madgmires lerebeve/qme de Ceatterimey^ c^nccnStAe 
et les suiters prelates ordeimerent ume cemfiitutiom a doner difimes defmffbt^ paiment o# 
<¥fmdms tamtfidemtemt la ou avasstjes beures nuUes difimes furemt dement W titjiewood* 
lis gemts de ^dnt Efglsfie per force de la comjlitutiom pernent et demamdemt. K.o^P«r.Ml.> 
its difimes auxibiem de gros bois, cotme defubbois vemdus et meiemt 'vemdus^ N^Ji* tkef 
ecomtre ce fsii is omt tj/es pmis temps de mumprie a la grand, da- affefcntions. 
mu^ de la coikmune de qmoi iJz priemt remtedie, de hm point, et d$l 
autre^ 

* Whereanto the ^fwer is, the archbiihop of Canterbiirf, and t}ie Eoc. Pari. %iZm 
other luihops have anfwered, that fuch tithe is not demaunded by 3«.'>^ 37« 
reafon of the faid conftitation, but of underwood. But the tiitjoft ^?^*^ ♦j^^ 
being IHll molefied for woods not tithable complained again iv^amso ?he print cjJ. 2 
1215 £. 5. all which were preparative^ to a good la^v made in /upM 
45 E. J. cap. 3. De groffe boyes dage de vimt amsy cu de greinder age 
mul difimes Jerr a demands im no/me de cefi parol fylva cadua^ eft erdeime 
si^ahUe qsu prohibition em ceo ca/i,Jbit graatt et fur ceo attaclmt/tmi 
erne sid efire ufi avamt ceux beures^ 

It appeareth be^re that all the billiops claimed onely tithes d^ 
ftibeis, of underwood, under the name offilva cadua, (b as of haut*. 
bojres,of great wood no tithes were claimed ; but herein refted two 
doabts; i. what ihould be iaid high or great wood* 2. ()i 
what age the iame fhould , be, becaufe it, is parceU of the iipihe- 
ritance. 

As to the firft, this ad, which is declaratory of the common jaw, Li.Intrtt.l..f^ 
as it appeareth by the book in 50 £. 3. fol. 10. b. 9 (f[. 6u fo|. 56, Regift/fb. 44. 
Pt Com. fol: 471. and this ad it felfe proveth it, for it concliidcth, ^!y**^.°*** *>^^ 
Llome/edeftrestfi deposit ceux beures \ and this is CQn£rmed by divers •I^^^^'a.** 
judgements hereafter cited. ^ prcmunire. 

And it is to be underAood that this a6l ufeth thefe words jgroffi ^Haced ana* 
"" j|^/, and not bout boyes ^ Qvgraund boyes, which word is alfo ufed in ^o">* i54^ 
the hooks of 50 h.. 3. and 9 H. 6. And in this ad this word! ^^h^'^'ca^'pl 
\gr^e'\ fignifieth fpecially fuch wood as hath been, or is either by . Jom. 4.7. Lib. 
the commfm law or cuilpme of the country timber, for this ad ex- n. foi.48. hi 
$ends not to other woods, that have not beene, or will not ferve Lifords cafe* 
fpc ^timber, though they be of the greatneiTe or bigneife of. 
Umber. And it is to be obferved, that the prohibition in 50 £. 3. £ 643 ] 
for filing for tithes in court chriflian of gro^ boys, was grounded, 
oppn the common law, without mentionibg of this ad. 

Here it is to be demanded, to what kinde of wood groffe boys do S«e €tkt lir(V pai4; 
cttend? And the aafwer is, that oake, aih, and elm, are inclufled of tbe>lnft. r. y 
wiihin thefe words; and^ fo is beech, horfbeche, and hornbeam, J*? * **^*^^- 
liecaufe thcyfcrvc for building, or reparation of houfes, mills, cot- judgerconun 
4Ei^s, &c againft the opinion iji Plowd. Comment, fol. 470. in, iege PaTck. 

, Molyns 2 Jac Regis rot. 
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Moiym oak, holden withoat argument, which opmion the whole 
coMit upon deliberate advice held to be no law. 

** It was refoived hv the whole court, that a/p is alfo compre- 
hended within grofle Doys, becaofe it may fervc for building, or 
reparation, utfufra. Bat otherwiie it is of birch (as it was laid) 
it was adjudged in the cafe of Lennard cuftos brtvium, becaufe that 
kiftde of wood ferveth not for building. 

* If a timber tree be arida^ficca^ et non portans folia nee fruff us in 
4tftate, nee exiftens maeremum^ and the owner cut it down, and con- 
vert it to fuell, &c. no tithe ihall be paid thereof for the inheritance 
which was once in it. 

« So for the bark of oakes, being timber trees, no tithes 
ihall be paid, becaufe it is parcell of the tree, and renaeth not de 
ami9 in annum, <* But for acoms tithe fhall be paid, becaufe they 
renue yeerly. 

As to the fecond doubt, of what age thofe groile or timber trees, 
whereof no tithes fhould be had, fhould be ; the flatute refolvedi 
this doubt in thefe words, GrojUt beys del age de zo. ems, ou greinder. 
Which point was alfo declaratory of the common law, as by the *= 
conclulion of this ad, and the authorities aforefaid appearedi: 
for this grojfe hoys thus defcribed, it appearcth by the aft, that "- 
parfons and vicars faed for tithes of them, en no/me de ceft farel^ « 
J^l'va etedua. 

Del age de 20 ans,'\ This is the age, as to bar all fuits in court ^ 
chriftian for tithes. And thefe words are to be underflx)od of grofle ^ 
trees, which may ferve for timber, and grow out of the owa ftabs; ^ 
for if a man ufually top or lop timber trees, tithe^ (hall not be paid, .^ 
though they be under the age of zo yeers. For as the law privi- — 
ledgeth the body of the tree, being parcell of the inheritance, ^o it ^B 
doth priviledge the branches alfo. 

So if a man cut down timber trees, dthe fhall not be paid ^S 
for the germyns or branches which grow out of the roots, of what ^^^ 
age foever ; for that the root is parcell of the inheritancPe. 

The bifhops, and others of the clergie taking upon them to in- 

terpret this flatute, which belonged not unto them, gave out and -^B 

publiihed that this ordinance did not reftrain their ancient jurifdic* ■ 

tion, and that this ordinance was never affirmed for a flatute: and ^flB 

thereupon the fuhje£l was flill vexed in court chrifiian, both con- 

trary to the common law, and the faid flatute : and thereupon a ^^ 
bill was exhibited in the next parliament following, holden m the ^^ 
47 yeer of E. 3. reciting the flatute of 45 E. 3. and then fhewing ^T 
that the perfons of holy church intending that this ordinance did ^^ 
not reilrain their ancient incroachments; and furmifins:, that this '^ 
was not affirmed for a flatute, held plea in court chriman to the -^ 
contrary of the ordinance aforefaid, to the great damage of the — 
people. Wherefore may it pleafe our foveraign lord the king to -^ 
affirm the faid ordinance for a flatute to indure for all times to -^ 
come; and that a fpcciall prohibition upon the fame flatute there- 
upon be made in the chancery, prohibiting that they fhould not ^^^ 
hold plea in court chriftian of tithes of wood of the age aforefaid. -^ 
Whereunto the anfwer was, that fuch prohibition be granted, as 
hath been ufed of ancient time. Which anfwer being compare " 
with the conclufion of the adl of 45 E. 3. hath given fuch an end 1 
both thefe points, as no qucflion hath been made thereof at an y 
lime fince. And to fay the truth, that the furmife that this aft o^^" ^ 
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4$ E. 3. was bat an ordinance, and no ftatcte, was but a i^ieer 

caWll, witbont any colour qf probalnlity: for i. it is entred in the 

parliament roll amongft the other ftatutes made at that parliament. 

2. It is under the title in that roll of ftatat. £. 3.// amto re^/ui 

15. 3. It was proclaimed by the (henfcs (as the ufage in thofe 

dayes was) amongft the reft of the Vacates of that parliament. 4. It 

hath the phraie of an ad of parliament [Ordtine eft et eftahlie'] 

agreeing therein in tScA with the other adb in that parhament. 

5. Jt bath the -conient of tbe lords and commons (who joyn in the ^ 

petition in the preamUe) and of the king. 6. Infinite prohibitions 

upon this ftatute, as taking fome few precedents, whereof we have 

the namber,n>U, of fuch as be not in print. 

Coram rege Tr. 27 E. i. Hot. 28. Line, ^offfter WtUiehnus Regifl. 34,U>e 

ferfona uc]efrie dc Epwartb attachiatus fmt ad refpondend^ %te}bano de ^f™* prohibi. 

Rodnes de Guur' Jaco, it fTiUfelmo Stel de Cottingbam de placito'quare ^^|"* * 5© E- 3* 

Jecutus fmt placitum in cnria Cbriftianitatis, de catallis et debitis gu/e 

noH Junt de ieftoMtnto^ *uel matrimcnie centra probibitiotum regis, Cffr. 

£t unde quiruntuTt quod cum fradiOns magifter WiUiehous fecutm fuit 

placitum tferfiu eos in curia Cbriftianitatis coram ejfflc* epifcopi Lincoln 

4le catallis et debitis laicis, 'uiz, de quercubus et aliis arbpHbus per ipfos De quercubus Zc 

twfpt^Je quodam^RogeroMubey. £t idem St^banus et WillielmHS fuper ili^"p"I\ 

.hoc ^^uUJ^nt frtdHbitiouem damini re^'s coram fradi^* ojjiciariis in *£ i*in banco 

€cclefia omnium SanQorum de Nortbt* die Martis prox* poftfeftwn SanSi Rot. 52. Line. 

Ificbdait anno regni regis nunc 2^. 4t ei inbibuifitnt ne placitum illud milie quercus* 

€{mtra jfrobibiti^mm pradiSam ufterins /equeretur in pi^ajentia Rogeri ^^* 

de Waldebye^ Gened" de Cave, Willielmi de Clere, et ^bonut de Rednejfe 

-4fmc ibi^hm pnafi»tiMmj idem tamen magifter WiUi^lmus non obftante 

. frobibitiw^pr^^cU^a placitum [pr^cP ulterfus /ecutusfuit quoufque ipfi 

^per Jkda^ Jsum pr^di£tam excomn^umcatifuerunt\ unde dicunt quod 

Jeteriorati jfiMt etdampnum babent ad 'uaUntiam C. /• it in contempt^ 

4iomim regis mille libf^\ ^c, 

. Etpr^diaus magifttrJVilliilmus 'uenit.et.defendit, Effr. itdicitquod The law at this 

nullum placitum de bonis et catallis laicis Jecutus fuit in curia cbriftia^ V* ^ ?? 

. ■. ^ ././.. J ' ' ' r . • . J' after was holdcn, 

nttatts contra probibitionem domint regis Jtcut ei mponunt, et *uadtaH/tt (j^^t In diis care 

4is inde, legem Je ii^^manu, iffc. And bad a dfay to make his law, at he might wage 

whi^.he c^me ; s^adincepit (faith th&record)^Vizr^, etpo^ quartum ^>s l^^* 

Jurafum deficit deUge^ ideo.confideratum eft, quod pr^adia* Stepbanus et '^^* 3-4« H.E^ 

WilUelmus recuperarent damna fua pradida centum librarum, etficit ?ud^^*d *3»E. t. 

^nem cum rege ad J^o L tit Ley. 62/ 

Jt i& to be noted, that the parfonilood not upon bis right to hdve But in 44 E. 3. 

^thes of pake .and other trees; but the colour he had to wage his f0.3a.it is 

Uw,.wasin rrfpcia of tbefe words, i>^ ^owV // catallis laicis, and ^cwfehU^not 

tttheft,are not lay-chatjteU : but bexlurfl ootin that cafe /land to it \^ a writ of con- 

to :^ake his law, but upon failing therein, judgement was given tempt; and fo 

aeainft him oifthe damages, as the plaintifes had couuted. hath the law 

-SecHb. Intrat. Raft. fol. 44^- b. nu. 2. 449. z probibiHon fur ^en taken ever 

,U04itj^ede^l E. 3. circa 14 H. 7. The old book of Entries, ***"• 
io\. S4- ^• 

HiL 33 H. 8..8k)t. 78. Inter Stelling ct Spooner. Prohibition! c©- 

Ibidf^m Rot. 103. Inter. Peiers et Dixon* wm ««gc t«f^- 

',Mich. 34.H. 8. Rot. 1 16. Inter Felten et Glover. P'^" "* '• 

.Pai<;h..36 H- 8.. Hot. i|6. Inter. Smy.^t Ap.Ricibard. 

Mich. 36 H. 8* Rot. I. confimilis prohibitio. 

|iil. 36'H<S.;|U>t. t. confimUis prohibitio. 

Pafch. 3^ H« 8* Jto« i • confiipilis prohibitia 
ULXkst. 3 T Mi«b« 
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Mich. j8 H. 8. Rot i. coniimilis prohibitio. 
Coram regc Trin. I E. 6. Rot..^ confimilb prohibitia Inter Heme* 

tempore £• 6, Croft. 

Mich. 2 E.6. Rot. 97. Inter ticford & HoiVc. 

Mich, 3 E. 6. Rot. I. coniimilis prohibido. 

Pafcb. 4 E. 6. Rot. 1. c.onfimilis prohibitio. 

nil. 5 E. 6. Reft. i. confimilis prohibitia. 

Trin. 6 E. 6. Rot. i. confimilis prohibitio. 
[ 645 ] Mich. I Fh. et Mar. Rot. 159. Inter Grayct fMlpot, coo-^ 

Coram regc cem- fimilh prohibitio. 

porcM;.naB. f^f^y^ ^ ^^^^ ^^ ,. conGmilis prohibitio. 

Hil. I et 2 Pl|. et Mar. Rot. 1. coniimilis prohibitio. 

Pafch. I et 2 Ph. et Mar. Rot. 3. coniimilis prohibitia* 

Trin. t et 2 Ph. et Mar. Rot 10. confimilis prohibitia. 

Mich. 2 et 3 Ph.* et Mar. Rot. 4. confimilis prohibitio. 

2 et 3 Ph. et Mar. Rot i, confimilis prohibitio. 

3 et 4 Ph. et Mar. Rot. 2. confimilis prohibitio. 
Hil. 4 et 5 Ph. et Mscr. Rot k confimilis prohibitio. 
Mich. 4 et 5 Ph. et Mar. Rot. i. confimilis prohibitio. 

We could cite a world of other examples of this kind»l 
out of the kings bench, e:hancery, and common place, bc^ 
in a cafe whereof never any learned man made any doubt, theft-^ 
ihall fufiice. 

But this is againft the provincial! coniHftution of Simon MephatKa 
anHo Domini 1332. anno 6 E. 3. and the expofition of Linwoc^ 
thereupon. 

There is a confaltaiion <aV j^l*ua cadua^ where the prohibit!^ j 
was, Dt catallis et decimis qjue nonfunt di uftamenttt et matHmonmiS^ 
and yet in the confnltation there is a reftraint '(according to tzai 
common law, and the faid adl of 45 E. 3.) Dummodo tamen degr^^m 
Jis arborihus in hac parte non agatur, i^c. 

If any fue in court chriftfan for thhes de groffts arhoriBus uBB^ 
atatem 20 annorum, he incurs the danger of a pramunirey if fo it: 
contained in the RbcU. 

In the Regiiler it is faid by Herlaflon, Concordatum fuit co-.^^at 
ecncilio regis in parliamento apud Saruntt qiiod confultationes ^^en 
debcnt de^lva cadua^ eo non obftante, quod non rinovatur per amxxtm; 
ei fuper hoc fa^ a fuit quaedam confultatio pro abbate de Notley, dej^/'9a 
cadua, 

Gjeat queftion hath been made, when this parliament at ^M^ 
bury was holden, biit we (hall make rt evident, that it was hplrfcn 
the Friday next after the feaft of Saint Mark the Evangelift, m tlic 
fevcnth yeer ef R. 2. which appeareth by William de Herlafloit 
here named, who was a clerk *of the chancery, and a» here it ap- 
peareth, infertcd thb into the Regifter* 
Hceift f. So. b. '^^'^^ Herlallon lived at the time ef the holding of thi» parliament 
' ' . at Saliibury; for afterward in the fame Regil^r, fol. 8b. b. it is 
faid, "Not a que nul home ferra pri/e, ne imprifon,pur njert ne pur njenifiiti 
Ji il nefoit trove ove.le mayneur, onfi^l nejhit indite, ^e, Et mit init 
7 R. 2. cap. 4^ Jiatute R, z. de anno 7* cap, 4. ^ando quis taliier fuerit indiBat^t 
et ^irtute indiSlamenti illius efi con*viSu^ ita quod non ponet Jefattf 
patriam^etjiejiet de illis, qui indiiiati funt de receptamehto, acfiejftni 
primipales tranfgreffotes peif Herlafion, . 

And in the Regifter, fol. 261. a. yoa (hall finde this note,-fl<'f 
bre<ve concejum fuit pro hominibus de Odibam, et conceffimfuit pr9 W' 
nibks aliis antiquis dominicis per cancellarium Le/crope, et W. de Btr* 



Regift.44..a.b. 
Sec the old bnok 
of Entries, fol. 
3 4. a. the like 
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tit. prohib. 
Brook 17. 
Regiit. 49. a. 



1 8 Ed. 3. Cap. 7. Of Tithes. 645 

tinfton. Now this Lefcrope lord of BoTtcn was chancellor in astnis 
^ & 5 R. 2. as we finde of record. 

Thus have we difcovered the clerk that inferted into the Regifter 
tlie faid cmcordatum in the parliament at Salifbury: but looking 
diligently into that parliament roll, no fuch concerd€Uum^i& Herlaflon 
inferted into the Regifter can be found, and therefor* you muft 
take it upon the truft and credit of this clerk. But admitting that 
any fuch concordatum had been, as in the Regifter it is fet down, 
it may well ftand with la^*^ : for in the Regifter, fol. 44. there is 
a consultation (as before hath been faid) de fyl'va aedua^ and is 
confbnant to law, having fuch a reftraint in the fame writ, as is 
aforefaid. 

A country may prefcribe to be quit of tithes of wood, or any Doa. & Stud. 
other tithe, fo there be fufficient maintenance and fuftentation of 147. b« 
the incumbent befides ; but a town cannot fo prefcribe. ^r- Difmcs 24. 

Rex tali judki faluienu Monfiravit nobis venerabilis pater Rcglft. 36. b. 
H. LincolrC etifcopus ( i ), quod cum L piracentor ecclejia leata 
Maria Lincoln* teneat de dono fuo omnes decimas dsminicarum [ 646 J 
terrarum fuarum vel dominici Jui de N. quas idem epifcopus et 
pradecejjbres fui epifcepi loci pradi£ii liber e conferte confueve^ 
runt : Prior beata Catherime extra Lincoln, damans decimas 
Ulas pertinere ad ecclejiam fuam de B. trahit eum inde in placi^ 
fumy ^c. (2). Et quia placitum pradi£fum tangit coronam et 
dignitatem nojiram^ prafertim cum collatio earundem decimarum 
ad nas pojjit devolvi rattone cujiodia vel efcaeta^ quia etiam con^ 
^fimiles decimas tonferimus in quibufdam dominie isj et Jsmiliter 
^uamplures magnates regni nojlri in ddminicis fuis : vobis prohi^ 
bimus ne placitum iltud teneatis in curia chrijlianitatisy nee ali^ 
^uid qUod in derogationem regia dignitatis noftra cedere valeat 
in hac parte attentetis^feu per alios attentari faciatis^ quovifmodo. 

Opus eft interpreter therefore we will perufe the words of t^is 
'Writ in fuch order as they doe lye in the fame. 

(l) Venerabilis pater H, Lincoln* epi/copus,'] Is intended as I This was S. 
take it of Hugh bilhop of Lincoln, who deceafed foone after : Hugh, bifhop of 
and hereby it appeareth, that this* writ was in ufe before the ^incoln«». " *•« 
iaid confticution of pope Innocent the third, as alfo is- proved ^°"*^*'^ * 
hy latter words of this writ, which we fhall obferve when we come 
to it. 

, (2) ^uod cum pracentor ecclefia beat it Maria Lincoln, de dono 
/uo teneat omnes decimas dominici de N, ISc* Prior beata Katherina 
extra Lincoln, clamans decimas illas ad ecclejiam fuam de Bi trahit eum 
inde in placitum^ &c.} Here it may be demanded that feeing the 
iiiit is between fpirituall perfons, and for tithey which are fpirituall 
things> wherefore they ftiould bee prohibited. Hereof three reafons * 
are rendred in this writ. Firil, quia placitum pradiSlum tangit 
coronam et dignitatem noftram. For ^1 advowfons are lay fee, and 
pleas of them doe belong to thejtings law, and feeing the whole 
benefit of the patron of this advdwfon coniifteth in conferring of 
thefe tithes to iny of his chaplains, &c. And if the tithes be re-* 
covered, the advowfon vaniiheth as a thing without fruit or benefit, 
and therefore the ecclefiafticall court cannot hold plea of them. 

3X2 ^a 
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^a taftgit, ^c. Sec the writ of Micavit» et hrtve de rtSo de dd» 
*vocatione decimarum, before in this fecond part of the Inftitutes 
W. 2. cap. 2. <verjus fnemt U Jrticuli cleri cap. 2. And if the fuit 
in the ccclefiafticall court were for fubllradion of tithe«, after the 
right of the advowfon be tryed for tlie patron of the perfon that 
fueth, h^ (hall proceed in the ecclefiaHicall court. 

2. The fecond reafon yeelded in this writ is, Pratfertim cum col- 
latio fiarundem dechnarum ad nos poffit devolvi ratione cuftodia, i^c. 
And if the tithes fhould be recovered, as hath been fjiud, the ad- 
vowfon (hould vanifh, &c. 

3. ^ia etiam confimiles decimas conferimus in quihufdam dominiciSf • 
et Jtmiliter quamplures magnates noftri in ddminicis/uis, ^c. 

By thisit is probable, that the king fpeaking in this writ for him* 
felfe and the erandees of the realme in the prefent time, that this 
writ was in uie before the conftitution that confined tithes to pa- 
riflies, and hereby it is proved that at this time the king, and the 
nobles of the realme might give their tithes to what fpititaall 
perfon they would. LafUy albeit the king and the nobles be for 
hotiour fake n^med in the Writ, yet the'liberty of granting of tithes 
extended at this time to all the kings fubjedls. 

The marginall note in the Regifter is de decimisfepardtis^h called 
becaufe they had been granted to fome fpirituall perfon, and not 
annexed to any pariih church. 

For the better underftandicg of the opinion of Sir William Heile 
in the faid book of 7 £• 3. which is. On ne poet bomefos dijmet que 
Jo fit bars difari'P>% grant aqueil'uoudray earU^e/qtu del lieu its di'oerd* 
Hee grounded his opinion in this cafe upon the cancm law, which is, 
that the bi(hop is to have all tithes growing in lands not aSigoed to 
any parifli within his dioceiTe. Yet this canon being againft the law 
of the land, never had allowance within this realme, for in fachpart 
of forefls as ai-e 6\Xt df any pafifhes, the king (hall have them. See 
a notable record, term* Mich, an, c E. 3. coram rige Rot. 1^8. 
Cum6ria; adjudged for the king agamfl the c^on, and the opinion 
of Herle. And this had been formerly refolved in parliament, 
inter placita coram ipfo domino rege et ejus concilia ad parliament* Jua 
poftfeftum Banili hilarii;et etiampoft feftum Pafcb\ anno l% E. I. 
/o» 8. /«/' epifcopum Carlijle^ et prior em eju/dem de deeimis affattonm 
fvocat* Lindrwait et Kirketb^ait inforefta de EngUwood, The words 
of which record are, ^uod decima pradiSiit pertinent ad regem, et non 
ad ahum-t quia Junt infra hundas forefta de EngU'wood, et quod rex in 
foreftafua pradi^a pot eft villas ^drftcare, ectlefias conftrueret terras 
ajfertare^ et ecclefias illas cum deeimis terrarum illarum pro moluniatefua 
cuicunque <voluerit conferre, Uc, And £. I. granted tithes comming 
of land within the foreft of Deane, as ^ere not Wi^iia any pariih) 
to the bifhop of Lsndaffc, and his fucceiTors. 



An 
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\n Expofition upon the Statute entitukd. 
An A(5l for the true Paiment of Tithes, 

Armo 2 £. VI. cap. i3. 



npHE noife of the diflblntion of monafteries in the parliament 
X holden in the 27 ycarc of H. ^. (lay-men taking Imall occa- 
fions to withdraw their tithes) was the occa£on of the making of 
the ftatute of 27 H. S. c. 20. The piincipali caufe of the making 
of the ftatote of 32 H. 8. cap. 7. was to inable lay-men, thit had 
eftates or interelts in parfonages, or vicarages impropriate, or 
otherwtfe in tithes, to foe for fubtradion of tithes in the eccle- 
fiafticall coarts, and to provide that no parfon (honld be fued, or 
compelled to pay any manner of tithes for any mannors, lands, *7 H. 8. ct ao. 
tenements, or hereditaments, which by the laws or ftatatcs of this X'^^^H^' 
reahne were difcharged, or not chargeable for payment of any gnem. 
fnch tithes. 

This aft of 2 E. 6. is an aft of addition, as by the words thereof • 
hereafter following appeare. 

Where in the parliament holden at Weftminfter the fourth 
day of February, anno 27 H. 8. there was one a£l made con- 317 H. 8. ca. 20. 
cerning paiment of tidies prediall, and perfonall : and alfo in 
another parliament holden at Weftminfter, 24 July, 32 H. 8. %% H. 8. cap. 7. 
soother a£b was made concerning true paiment of tithes^ and 
offerings: in which feverall afb, many. and divers things be 
omitted and left out, which were convenient and very necefiary 
to be added to the fame. In confideration whereof, and to the 
intent the faid tithes may be hereafter truly paid, according to 
die nrinde of the makers kA the faid aA : bee it ordained and 
enafied, &c. that not onely the faid a£ts made in the faid 27 
and 32 yeare of H. 8. concerning true paiment of tithes, 
smd every article, and branch therein contained, fliall abide and 
ftand in their foil ftrength and vertue : but alfo be it forther 
enaded by the authority of this prefent parliament, that every 
%3i the kings fubjeds mall from henceforth truly and juftly, 
without fraud or guile, divide (2), fet out, yeelo, and pay all 
manner of their predial tithes (i), in their proper kinde, as 
they arife and happen, in fuch manner and fbrnie, as hath been [ 649 ] 
of right yielded and payd within 40 yeares (3) next before the 
making of this aft, or of right or cuftome ought to have been 
paid (4). And that no perfon (hall fi-om henceforth (5) take 
or carry away any fuch or like tithes, which have been yeelded 
or payd within the faid 40 yeares or oF right ought to have 
been payd in the place or places tithable of the fame, before he 
bath jiuftly divided or fet forth for the tithe thereof, the tenth 

3 T 3 part 
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part of the fame, or otherwife agreed for the fame tithes with 
the parfon, vicar, or other owner, proprietory or farmer of the 
fame tithes, under the pain^ of forfeiture of treble value of the 
tithes fo taken or carried away. 

(i) Prtdiall tithij,"} This branch extends only to prediall 
tithes. 

Pafch. I Ja. Rot. Ill9«/xr eommuni iatico» Int. Booth et Souths 
rate in debt upon this flatute by the parfon of the church pro non 
extrapojitione dec'tmarum pro cajeo^ njituUs^ fignis^ cerafis, 'uolemis et 
pyris to have the treble value, &c. The defendant pleaded nihil 
debet per patriam^wA it was found againfl him. And it was moved 
in arreil of judgement that the faid tithes of cheefe, of calfes^ and 
lambes were no prediall tithes, and therefore not within this 
branch of the ftatute; and this tCX is penall, and ihall not be taken 
by equity, quodfuit concejfum per tot am curiam. And it was refolved, 
quod decimarum tres/unt /pedes, quadam per/onales, qu/e dehentur ex, 
opere perfonaU, ut artificio^fcientid, militia, negotiatione^ l^c* ^^a-Joff^ 
pradiahs, qiut prweniunt ex pradiis, /. e, ex fru3ibus pr^iorum^ ut 
blada, njihumt/enum, linum, canabium, l^c/eu exfruRibui arboru, ut 
pomat pyra, pruna, 'volema, cerafa, et fruSus hortorum, l^c. ^adam 
mix tit, ut de cqfeo, la£le, l^c, aut ex foetibm animal'iu, qu^e funt in 
pafcuis, et gregatim pa/cuntur, ut in agnis, 'vitulis, hadts, irapreolis, 
pullis, ^c. Ex pradialibus funt quadam majores^ quadam minuta, 
Majores, ut frumentum, figilo, xizania, i^cfenum, ^c* minoji^es Jiv^ 
minut^e, quidam dicunt,/unt qua prcveniunt ex menta, aneio, oleribus, 
et Jtmilibus juxta illud di^um Domini, Luk, II. <ver/. J^2, Va, qui 
dticimatis mentam et rutum et omne olus, et prt:eteritis judicium et charts 
tat em Dei', h^ec autem oportuit facer e, ilia non omittere. Alii dicunt 
quod in Anglia conjtflunt decima minuta in lino qurefunt pradiales, et 
lana, laBe, ca/eis, et in decimis enimalium^ agnis,pullis, et o*vihus, decims 
etiam mellis et cera numerantur inter minutas, qua funt mixta* Fide" 
Lin<wocdcap, de decimis cap, ^oniam,fol, 140. i^erb, talibus decimis. 

And the Levite (to whom tithes were adigned) ihall come, and 
the fi ranger, the fatherleAe, and the widow which are within thy 
gates ihall eat and be filled. 

(2) Henceforth truly and juftly nuithout fraud or guile divide, 

&c. J Trin. 44 Eliz. coram rege. In a prohibition between Walter 

Healc and John Sprat, the cafe was, Walter Heale fet out his 

piediall tithes, and divided themjuflly from the 9 parts, and foone 

after carried the fame av/ay. Sprat fued for fubflradion of the 

fame in the ecclefiaiticall court, Heale pleaded that hee had fet 

them out ut fupra, whereunto Sprat faid, that prefently after his 

fetting out, &c. he carryed them away infraudem legis. Adjudged 

that this was fraud and euile within this ad, albeit he did 

juftly devide the fame within the letter of this law. It was 

further refolved, that if the owner of the come before feverance 

grant the fame to another of intent that the grantee (hoold take 

away the fame to the end to defraud the paribn, 4^c. of bis tithe, 

this is fraud and guile within this ftatute. 

Lib. Int. Coke v (3) Within forty yeares.] This time of 40 yeares is here 

3^4* fet downe becaufe it is the ufuall time for the proofe de modf 

decimandi. 

r 650 1 (4) O'' ?^ ^ig^^ ^^ cufiome ought to have been yeelded, &c.] 

The fenfc of ihcfc words [as hath been of right yeelded] i* c* 

t tithes 
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tithes to be yeelded infpech within 40 yearcs, and the fenfe of th« 
words [or of right or cuftome] is, or by rightfull cuilome dt modo . 
iiecimandi ought to have been paid. 

(5) And that m per/on from henceforth, ^z.^ Albeit this branch The feconi 
doth not give the forfeiture to any pcrfon in certaine, and ^<Wit»oiv 
therefore it was pretended that the forfeiture fliould be given to 
the king. And thereupon, upon this branch, the attourny general!, 
Hil. 29 EJiz. did exhibit an information in the exchequer againft 
Wood of Cambridgefhire for this treble forfeiture for carrying 
away his tithes before they were juftly divided. The defendant 
pleaded not guilty, and by a jury at the barre he was found guilty, 
^nd in arreft of judgement it was nioved that in this cafe the for- 
Hture was not given to the king, for that the words of the aft be, 
inder the paine of the forfeiture of the treble value of the tithes fo 
aken away. And whenfoever a forfeiture .is given againll him 
hat doth difpoffefTe, &c. the owner of his property, as here he doth 
>f his tithes, there the forfeiture is given to the party grieved or 
lifpoiFeiled, and the rather for that this is an additTonall law, as hath 
>een faid, and made for the benefit of the propriator of the tithes. 
ind fb it was adjudged by Sir Roger Manhood and the whole 
ourt of the exchequer Pafch. 29 Eliz. And this was the firft leading — 

aie, that was adjudged upon this point, and ever iince it hath been 
eceived for law, and the party ioterelled in the tithes doth in an 
6lion of debt recover the t«ble value. And fo it was al fo ad • ^ 
ud^ed Hil. 40 Eliz. Rot. 699. where Rob. Bedell and Sarah his 
/jfe in the right of his wife joyned in an adlion of debt for the 
Feble forfeiture. A record well examined and adjudged, and 
/orthy to be a precedent. In which cafe it was refolved that the 
^enerall allegation in the count, that the defendant anno 38 Eliz. 
'rano Jeminamit 20 acras terr/e, l^c, et quod decima inde attin^ 
unt ad 'valorem 150/, without fliewjng what kind of graine, was 
[ood. 



tioo* 



^ And be it alfo enafied by the authority afore{aid, that at all The third addU 

imes whenfoever, and as often (6) as the faid prediall tithes 

hall bee due at the tithinp^ time of the fame, it to be lawful! to 

lyery party to whom any of the faid tithes ought to be paid, or 

lis deputy or fervant to view and fee their faid tithes to be 

uftly and truly fet forth and fevered from the nine parts, and 

he mme quietly to take and carry away. And if any perfon 

arry away his corne, or hay, or his other prediall tithes before 

he tithe thereof be fet forth, or willingly withdraw his tithes 

►f the fame, &c. that then upon due proofe thereof made be- 

bre the fpirituall judge, or any other judge, to whom hereto- 

bre he might have made complaint, the party fo carrying 

.way, withdrawing, letting, or flopping fhall pay the double 

^alue (7) of the tenth, or tithe fo taken, loft, withdrawn, or 

arryed away, over and befides the cofts, charges^ and expences 

8) of the fuit in the fame, the fame to be recovered before 

be ecclefiafticall judge, according to the kings ecclefiafticall 

ftwes* 
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(6) nat at all timis tvbeftfoe*ver, and as often, &c.] The firft 
part of thia branch is declaratory of the cowmon law, Becattfe for 
the flopping of his way, &c. an adion of the cafe did Jye at the 
common law. 

(7) Shall pay the double 'valm, &c.] The reafon why the doable 
▼alue, &c. is by this branch to be recovered in the ecdefiaflicall 
conrt, where by the former branch, the parfon, &c. at the common 
hiw ihall recover the treble, is, * for that in the etcleiiaflicall court 
hee (hall recover the tithes themfelves, and therefore the vafue 
recovered in the ecdefiafticaH court is e^valent with the treble 
forfeiture at the common law. . 

(8) Befides the cofis, charges^ and expences, &c.] So as the 
Aiit in the eccleikfticall court is more advanugiods then the fuit 
for the treble forfeiture at the common law : ftr at the conimon 
law he (hall recover no cofts, but he ihall recover in the cccle- 
fiafticall co'art cods and expences. But then it is deAmnded, 
whether in an aflion of debt for the treble value at the coiftmott 
law, if the plaiWtiflTc bfc nortfiiite, or if the verdift paiR- fbr the 
defendant, the defendant ihall recover his cofh by the fbrtute of 
23 H. 6. c. 15. And the anfwcr i*, thatih that cafe he QMl re- 
cover no cofts, and fo it was adjudged* Trin; 43 EHz: in c^MUm 
hatico, infer Doiinton plkintifii^ iri debt u^ this (tatute; and B. Mmle 
Finch defendant! that tins adion of debt is no adion- of debt widrin 
the ftatutc of Z3 H. 8. .becaufe it is neither upon a fpecialty. or hy 
contract; neither is this adlion ui)on this (latute any a£H<m for 
wrong perfonall immediately done to the plaintiff, for it is a' non^ 

fkfancej 'vix, a not-feitiitg oiit of the tithes, Trin. 42 Eliz. in communi 
hitnco adjudged in ah aelion of debt for the treble value upon this 
ftatute, not guilty, or nihil debet are good ufcs, and fo upon thelfetute 
of 5 Eliz. upon perjury. 

And be it further enadled, &c. that all and every perlbft 
which hath or fhall have any beafts or other cattel tithable (9), 
gding, feeding, or depafturing in any waft or comnion gfouiid, 
wheret)f Ae pafiftl iS not certainly ktiowhe, (hali pay tbtiir 
tithes for the increiafe of the faid cattel fo going in the iaid vfrlift 
or common to the parfon, vicar, proptifetory, portiotiary, oWfit'r 
or other thdr farmours or deputies, of the (aid pariih, harnlet, 
towne, or other place, where the owner of the (kid cattell iiAat- 
biteth, or dwfelleth. 

(9) All and' emery per/on nvhich hath or Jhall hanie awf hi&fis w 
otheh cattel titbablet &c.] Where the king ought to have thtf 
tithes within the wafts or commbhs in his forefts, which are' nbt 
within any parifh, this branch giveth the tithes of the intreafe of 
cattle to the parfon of the pari(h where the owner dweileth. . 

Provided, &c. that no perfon ihall be fued, or otberwife com- 
pelled to yield, give, or pay^ any manner of tithes for any mail* 
ndurSy lands, tenements, or hereditaments, which, by thelalves 
(10), and ftatutes (11) of this realme or by any priviltidgcf 
or prefcription (12) are not chargeable with the payment -'of 
any fuch tithes (i3)> or that be difcharged by any compofition 
reall (14). 

(10) Bj 
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(10) ]fy A J^Ra? flT Th ri^Smt^ &c] (a:>i ib &es&^ tbe 
IKatme of ji H. S. c^' t-) Tkit »,bT d^ caaaocm Ijw« Aai 
caftoioo ofxkc na^firrjrjixtsmjsi^imaSuts: itereofyoo msj rud 
diren examples Sbu S. IbL 4s. 49* Si. 

Npc^ chat uxha ^^^ doc be pari of anr tlusg t!i2t is cf tlie 
Ibbfiaace of the earth asd are &o: anciia£!» as of quaines cf ^oce^ 
torfc, flagges, tynse, kai, brid:, trie, lyiae, marie* coaIes« cbalke» 
POCs of earth* aad tbe fike, nor of beaiSs that ht fir^e custar^^ as 
OBcre; &c. iSDr of agifhnent of fach bealls, as the parfoa hath tithe 
c^ nor of cattk that maBare dbe gnxmd; bat cf barren bcafts he 
fliafi hare tithe far agifboent, or herbage of them, onlcie they be 
noarifted for die pale or plough, and fb implored. Mich 41 & 4a 
Bfiz. ccram nge in prohibitioo xV. Greene h HuIL & Mich. 37 Jc 
iS EIiz. imter Grifisan & Lewes im amaaai Bmmcz^ Nor of rakir.gs 
hsft without corb, nor <^ after paihire. No tythes fluJI bee payd 
Kirjfikfa caiua idkployed to hedging or for feweO, for maintenance 
aTche ploagh or pale. Nor for the herbage of meres, baukes, nor 
R^zrne* locks of wooH, orfhibble, &c. bat are freed thereof by the 
common law and coftome of the realme. fldt Hil. 8 Jac ctmm 
yge Tho. Baxters cafe. And in that cafe it was revived and ad* 
indgvd, that a parfon fhaO not have two tithes of one land in 
Otttf yeare, as of omie* and of the ftnbble or herbage, of hay, 
aood erf* the afler-paftore, et JU infiauJUnu. Bat if the Ibyle of an 
orchard be fowne widi any kinde of graine, the parfon fliall have 
titbe of the fruit trees and of the ^rain^ for they be of feverall 
and diftind kindes. Bat if he pay uthe for the frait of the trees» 
and afrer cat downe the trees, and fell them in billet, or faggot, 
he fhall piy no rithc, for they bee not of feverall kindes. 

If a man pay tithe for his come, and after grindeth the fame 
come at a mill within the fame parifli, no Uthe meale fhall be payd 
Aercfore. Vide Artic^ ClerL cap. 2. 

DvcitHam parttmfiparabis de cunSiis fruBihus qiut uafamtwr im term 
fer annos fingulos^ &c. Decimam ftttmenti tui^ et wni^ l^c. Thoa 
ibalt tithe all the increafe of thy feed that the field bringeth forth 
yeare by yeare, as of come, wine. Sec. 

Regifter 54, b. F.N.B. 53. E. Brooke Difmcs. 16 

All canons and confutations ] 
realme are made void. 

(11) £y the ftatuttiy &c.] Vi%, 27 H. 8. cap. 20. 31 H, 8. 
^P- '5- i^ H. 8. cap. 7. 

(12) Bj pre/cription,'] The orders of CifiercUti/es,Templarii,€t 
Hojpituiarii decimas pradiorum fuorunit qua propriis manihus dutfump* 
timu eXcolunt, non tenentur/ohvere, ^c. Vide Dier, 10 Eliz. fbl. 277, 
278. & 2 H. 4, 5. cap. i^ 

This priviledge to thele three orders of religion was granted to 
them by the councell of Lateran, ^090 Domini 1^15. & anno 17. 
Jobanttts regis^ and was allowed by the generall confent of the 
realme, but this priviledge extendeth only to the lands which they 
Bad befbre that generall councell. 

Pope Inhoceiit the third by bis bul difcharged thofe of die order 
of Pretnoiiftratenfesof the payment of tithes of fuch lands as were of 
their 0vJnt manurance, or other improvement. Note, about the 
yeare of our 16rd 1150. mod of all religious orders were exempt 
(Hstik payihent of dthes out of their pofleiffions kept in their owne 
hands. Which pope Adrian the fourdi about that dme reftrained 

to 
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to Cijiercienfes^ Templarii, it Hdfpitularii, and that all Other orders 
ihoufd pay tithes, &c. 

By the ftatute of 2 H. 4. not only the Ciftercienfes, but all other 
religious and feculars which put any bulls in execution for difcharge 
of tithes of their lands in the hands of their fannours fhould be in 
danger of a premunire. 

£y the ftatute of 28 H. 8. it is enabled that all bulls, briefes, 
faculties, difpenfations, of what names, natures, or qualities what- 
foever they be of, heretofore had or obtained of the biihop of Ronae, 
or of any of his predeceflburs, or by authority of the fea of Rome, 
by or to any fubjeds, refiants, or bodies politique or corporate of 
or in this realme, or of or in other the kings dominions, ihould from 
thenceforth be clearely voydc, and of no value, force, llrength, nor 
vertue, and fliould never after that adl be ufed, admitted, ailoiyed, 
pleaded, or alledged in any places or courts of this realme or any 
other the kings dominions, upon paine contained in the ftatute of 
premunire, &c. This is a generall law, and plenarily and ftridly 
penned againil all bulls, &c. True it is, that there are fome ex- 
ceptions or qualifications in the a£i, which you may read there; 
but there is no exception or qualification therein for any difpen* 
fation or difcharge of not payment of tithes by any bull of the pope. 
And we are of opinion, that the pope by his bull could not dif- 
charge any fubjeft of this realme of payment of tithes^ for it ihould 
be againft the liberty of the fubjeft, when he had liberty to grant 
his tithes to what fpirituall perfon he would, and againil the right 
of the perfons, &c. of parifhes, after parochiall rights were 
ellabliihcd. 

This ad of 28 H. 8. extendeth not to general councells, but leave 
them as they were before, but all canons (as elfewhere hath been 
faid) which arc againft the prerogative of the king, the commoa 
law or cuftome of the realme, are of no force. Let not therefore 
only ferjants, apprentices, and attournyes, but the parties themfelves 
be well advifed how they plead or allcdge any bull, briefe, faculty, 
or difpenfation from Rome, &c. which is not warranted by 'this a^, 
the puniihment being fo penall as a premunire^ if they plead or 
alledge any bul^ &c. againil that adl. 

And in fome cafes, this maketh for the clergy. By the canon 
law parifh churches are to be repaired by the parfons of .the parifh» 
but the cuilome of this realme being that the pariih churches are to 
be repaired by the parifhioners or inhabitants of the parifhes^ this 
canon bound not the clergy. 

Alfo by another canon, neither arch-biibop nor any other of the 
clergy could by their teftament bequeath any thing wherein he had 
property in the right of his church; but this being contrary to 
the cuftome of the realme originally obtained by the bifhops of 
this realme for themfelves and their whole clergy, for which at 
this day a recompence is given to the king, as elfewhere we have 
ihewed. 

(12) * Pre/cnption,"] As modus decimandiy lands given in fatis« 
faftion, &c. ^ And a country may prefcribe to be quit of tithes, 
or in nim decimando. But for the better under/landing both of this 
ftatute, and of our books, it is good to be knowne what the time 
ofprefcription for tithes is by the canon law, and by what autho- 
rity. And the time for prefcription in that cafe is forty yeares, by 
which time of prefcription a fpiritoall perfon may gaine by th^ 

canon 
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c^noQ law a right of tithes in another parifh, &c. * And this pre- ^ 20 H. 6. foU 
fcription hath Siis ground and warrant by a decretall epiille of pope '7' ^c. P^^^J^^'P- 
Alexander the third, anno Domini 1180. But this canon being st^tglifeeftia 
againft the common law which alloweth no prefcription unle/Fe it ans, et en noftie 
be time out of mind of man, never had allowance in England.' ley neft vailent« 
^ Of prefcription according to the common law, you may read in prefcrip. per C. 
the firft part of tl)c Inftitutes fed, 170, at large. And the epiftlc V^^ * ^'^' *^' 
decretall of pope Alexander we have thought good to recite in hac d ,.* Mriinfti* 
nierbat 4^xander Mauricio epifcopo : Ad awes nojiras Ujigmjicante tuu indu 170. 
ftmfenitt duos ecclefias fapiusfub examine tuo litigare fuper decimisy 
fltas una eccUfiarum in alterius parocbia 40 annis poffedit^ ac per hoc 
fetit ejus aShonem extent am, altera *vtro volens easjure parocbiali 
e*viMcere pra/criptionem non deherejibi ohejfe proponit 5 ideo quid juris 
Jit in hoc ca/u tua nos duxit fratemitas confidendos. Tua itaquefra^ 
tinrnitati Uteris prafentibus innote/cat, ^uodjure • divino et humano • J^reCinonico. 
melior eft conditio pqffidentis, quoniam • quadragenalis prafcriptio omnem * Jhi* is k iey 
pror/us aSiouem'/ecludit, dc St. Efglifc 

• Mich. 43 & 44 Eli?. In a prohibition between Nowell and "mentioned in 
Hicks vicar of Edmonton in Midd. the plaintiffc in the prohibition e^j^j^i, -^ 
ajledged a cuftome within the faid parim of Edmonton time out of 44 £iie. coraa 
mind of man to pay for every lambe a penny, &c. And iifue was tege. 
t^kenuppn the cuftome, and the jury found, &c. before twenty 
yeares laft pafl time out of mind, that there was within the faid 
pariih fuch a cuflome, and modus decimandi\ but for twenty yeares 
laft pail by reafon of fuitsand troubles^ the inhabitants of t]ie faid 
parifli had payd tithe lambs in kinde. And in this cafe thefe Wo 
points were adjudged. Firft, when a cuftome doth create an inhe- 
ritance, this cannot be waved or adnuUed by payment or other 
ipatter in paiis, z* Albeit that the modt^ decimandi had not been 
ycelded or payd by twenty yeares, yet the prefcription may be 
gencrall, for that the cullome once eftablifticd doth continue. As [ 6^4 1 
if a man hath a common of pafture, &c. and taketh a leafe of the 
land, &,c, for many yeares, yet after the yeares ended he may pre- 
fcribe generally; for the inheritance 01 the common continued: 
and if the law fliould be otherwife, it were dangerous for the parties 
that doe prefcribe for one yeare, and tcnne or twenty yeares, &c, 
13 all one in judgement of law. And fo herewith doe agree the 
books in 15 p. 3. tit. judgement 133. in a writof mefne. 14 E. 3. 
ibidem 155. 

Edmundus de mortuo mari attachiatus fuit ad refpondendum Johanni Mich, i- E. i. 
de Segra*ve et Chriftiana uxori ejus, quare impedit eos habere liberam in banco Rot. 
chaaam in bo/co fuo de Kinke/wood pertinen* ad manerium fuum de "9- Salop. 
ttotefden quod tenent de rege in capite, et quod habent ex feoffamento ^^V^***^ *^' 
Hugonis le PleJJye auondam domini di^i manerii* Edmundus dicit ^^^ ° ™^"* 
quod Rogerus pater Jims obiit feijitus inde tenend^ in/uo/eperali, ii quod laUc, non fuit 
fr€tdi8us Hugo tempore quo feoffa'vit pradiSos Johannem et Chrifti^ fcifitus. 
anam de diSo maneriof non fuit feijitus de diSla chacea. Et de hoc Verdid. 
fonitfe fuper patriam, et trad* Johannes et Chrifiianafimliter. Jur* 
dicunt quod Johannes de Fleffy pater pradiSii Hugonis de Flejfy fuit 
feijitus de pradiQa chacea dum fuit dominus diSi manerii, it 
dicunt quod diSlus Hugo <voluit ibidem fugaffey poftquam pradic^ 
tfim manerium pervenit ad manum fuam, fet Rogerus de mortuo 
mari ipfum impedi<vit et non permi/it, Et dicunt quod Homo le 
Strange, et Hugo de Turber^ile par eat es uxoris ipfitts Hugonis ex rogatu 
ijfius Hugonis veaeruut admanerinm de Stotefden, tt frecdidam cbeMom 
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JtmuJ cum pradiBo Hugont inira'verunt nomine tpfius Hugonis cum equis 
it Mrmist et in ea cum equis et armis per tres dies fugwuerunt ah/qtie 
Multi^C4 toter. imfedimentit fradiQi Rogeri de mortuo mari aut hominum fuorum* Et 
fuptio non toUlt quejtt* jur* CjTf. dicunt quod illud fecerunt tempore pacis^ et ah/que im^ 
femd o^t^num. t^^^^^"^*^^ t^*^^^^^ ^^g^i aut hominum fuorum eo quod diBus Rogerus 
Nute an lnt<»r- ntfcintit quod ibi fuga*ueruntt et quod ab eo tempore didusHugo nunquam 
ruption to chace fmgannt ibi ; quia quotiefcunq\ fugare ibidem 'voluit, didus Rogerus 
U BO diHelfio ipfum impedi<vit, Poftea term* TritC anno 20 venerunt partes^ et 
Ih*'**^!©!? th« p^tkrtmi judicium fuum per attornatos/uos. Judicium redditum, quod 
^^^tu 9"*^ Johannes de PleJJy fuit de cbacea feifitus fanquam pertinent Wr. 

JiM)gem«nr. Et pofitu SBus Hugo per tres dies continue tempore pacis Jeifinam fuam 

.^eiftnabonade- obthtuit abfque impedimento Rogeri de mortuo mart ^ out alicujus par er^ 
jS' ^^ "^^^^^^ fuenm^per quod'videtur cur* quodfeifina ilia ejt/ufficiens, bona, et paci^ 
coram reee. ** f^'^ '* ^^ ^^ » conjideratum efi, quod Edmundus injufie impeeU'vit diBos 
Wtew. in moa* J^bannem et Chriftianam de pradiSa cbacea, et ip/i re* cbaceam illam et 
Araveiunt. daseepf^ 1 00/. 

The mannour of Brim%reen and Norton was ancient demefne, 
and in the kings hands, and Williani of Briroingham and his an« 
ceftours time out of minde and before the conqoed had taken toll 
afwell of the teqants of the feid mannour as of^others, whereopon 
judgment was given, as it appeareth in the record in thcfe words ; 
Et-qma mamfefie confiat, ^c, quodmanerium de Bryrnmejgreen et Norton 
efi die antiquo dominico corona AngHay et a tempore quo non extat me^ 
moria, extitit in feifina progenitorum reg* quondam regum Anglian ^ et 
aeffmc in feifina dbmini regis nunc exiftit, Et bomines de eodem manerio 
ficut et aeteri homines de antiquis dominicis corona domini reg* quiett 
. Nota, ante Con- effe debeant a prajtatiwe tbeolonii per totum regnum Anglia, ut pr^tdk^ 
qucftum. turn eft, Wf . Et/uper hoc vi/h et leSo recordo piaciti pradiSti manifefte 

U^ond^ttSfof" ^^^ ^^^ predi^ Williehnus de Brimingbam recognovit quod ip/e et 
nKmory ihall onteceffores Jiii habuerunt nurcatum in prtediBa *uilla de Brimingbeuat, 
not ftand, but et tbeolonium de omnibus mercandifis in eadem 'villa, de quibus theolotsium 
give place to praftari deberet, perceperunt et habuerunt, et etiam de hominibus de 
Jj^' Breme/green et Norton, quam de aliis ibidem 'vendentibus et ementihta 

fit^ma^na au- '"^^ Conqueftum, et fine temporis interruptione, et qwd ipfi ftatsim 
thoritatis, nun- eorundem antecejTorum continua'vit diftringendo et percipiendo ab eijdem 
quaan tamen hominibus tbeolonium, tarn pro minutis, ut pro 'viSualibus et aliis 
praejudicatvcri- neceffariis fids, quam de aliis quibujcunque mercandifis ficut de aliis 
**''• mercatoriis, Confideratum efi quod pradiSH Richcardus, Robertus^. Jo^ 

[ ^55 J hannes, et omnes alii de manerio pradiSlo, quietifint imperpetmem h 
prafiatione tbeolonii in 'villa pradiQa praftandi fecundum legem et 
conjuetudinem in regno ufitai*, et quod reciiperent damna, qua iaxantup- 
per difiretionem jufticiccrior* ad 'vigint marc*, Et pradiSus WiUieU 
mus pro injufia continuatione, ufiirpatione antecefforum fiiorum in mijeri^ - 
cordia. Et inbibitum efi eidem Willielmo ne homines de manerio pra^ - 
diBo de c Otero difiring* ad tbeolonium in did a villa de Brinungbam- 
prafiand* contra legem et confuetudinem pradiSas, He, 
Trin. iS E. i. Abbas de SanSto Edmundo implacitat Roger unt de Bigod com* Norff'* 
ianco rot. 50. mar efi, AngV, et duos alios pro captione duorum leporariorum fiiorum in^ 
N t 1 'villa de magna Thorpe, Comes dicit, quod di Si a 'villa efi infra praciac* 

f ar i i s. ^''^ demid* hundred'tfui de Erfibam quod tenet ingarennatum prout Rogerus 

Ingarennatum avunculus /uus, cujus hares ipfe eft, illud tenuit, et quia in*venit pradic* 
pcrtinct fugare. turn abbatem ibidem fugantem, ip/e cepit, ^c. Abbas dicit quod reuione 
Verdia fpcciall. terroTum fuarum ibidem ad ipfum perti net fugare, prout omnes tradecef-^ 
Beliumde Lewes /. r- -l-j ^ . cSF tj. * • * • ^ a • 1 •' 

48 H.-3. anno J^^^ f^' ibtdem fecerunt, CTr. Ideo fven' jur qux per Jpectaie 'oere^ 

Domini,* 1264. diitum dicunt, qubd Mas $t pradecejfores fiii fidebant ante bellum de 

Lewes 
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Lrwis tUJimJemferfrngmrt. ^r. Ei Mamt fni tmm Jttgirms emus, 
fmam Ri^crms mmmc iffmm mhhatem tt bnumts Juu f^tpe imftS^it ihi d m 
jfKgmrt^ it Upwmriu^fias fwrrifmrunt , 

(13) AW chmrgtmhk by fmymtrnt cf iitbtSj &c] As by onity 
of pofleffion. lib. 2. fol. 46, 47, 48, 49. lib. ii. k\. 1Q» ii> 
14. 16. 

(14) Dtfcbargid by aaj c9mpofitiem ruJk &c.] Either before 
time of memory, or within time of memory, that is by pariba, 
patron, and ordinary. VUe S H. 6. 32, 23. 9 H. 6. 17. 41 E. 3* 
«7. 17 E. 3* II. 38 E. 3.6. 8. 12 H.4. 13. 19 H. 6. 75. 32 H. 6. 
-4. 34H. 6. 36L 31 H. 6. 28. 35 H. 6. 5. a. 37 H. 6. 25. i £. 4. 6. 
S £. 4. 14. j8« 14 H. 7. 3. 26 H. 8. 7. 27 H. 8. 20, 21. 

Concordia faSa imttr fFtUiclmmm MalUt et n^trtm tccltfidt dt Awrt Mich. 9 E. 1. in 
J>eit9a Batbon^ rt WtlUm* dwceP ex uma parte, et • nobUem <mrmm Je- hanco rot. 63. 
JfOMium de Jaon mil* ex altera parte, de * mode decimamdi •mmia imfra 5*j[^'^*^_^ 
Jtarecbiam de Jure per cu/enfiim epi/cepi et capitat Batbom* tmdi plod" ^^^ 
Mett* fiat prius in atria Caxtuar', Noteu • Viodin deci- 

mandi periealeni 

Provided, &c. Aat all fuch barren (15), headi ( 16), or ^ft ^^ompofitioncm. 
<I7 ) ground, other then fuch, as be difchargcd for the payment J^''„*^^ht''** 
ii tithes tnr a^ of parliament, which before this time have Ifen pcovifo. 
liarren ana payd no tithes by reafon of die fiune barrenneile, 
2nd now be or hereafter (hall be improved and converted into 
arable ground or meadow, (hall from hencefordi, after the end 
2md tearme of feven yeares, next after fuch improvement fully 
«&ded and determined, pay tithe (18) for the come and hay 
^owine upon the fame, any thing in this ad to the contrary in 
SkBy w& notwithftanding. 

(15) Barrm,'] Terra fterilis ex vi termini eft terra infeecunda, 
muUum ferens frudum. Virgil. Infehx lolium, et fteriles domi^ 
Montur a'vemt. 

But it is not only fo diifUy taken in this a^> but hath alfo a more Dler, tEIif. fol. 
reftrained fenfe. For albeit it doth yeeld feme fruit, yet if it be i7o» 17 »• !'»>• 
barreti land, quoad c^iculturam, ^% to tillage, ii^hich this branch !««• Coke 461, 
Uneant to advance, it is within this a6i, for albeit barren ground ^ ^* 
j(as CO tillage) doth pay tithe wooll and lambe, yet is it within this 
a£^ and this appeares by the next provifo in this adt for the payment £ (>5^ ] 
cK fach tithe as during the feven yeares before the improvement 
was paycL But yet if the ground be not apt for tillage, yet if it be 6 £. 6. ex llbro 
laoxjuapte natura barren, it is not within this adl. As if a wood be Bendloes. 
'ilabbed and grabbed, and made fit for the plough, and imployed 
thereuato, yet (hall it pay tithes prefently, for wood<«ground is terra 
jHertilis, etfcecunda. 

Deitenere locos latos^ et am^ena fvireta Virg'i i'Eneid* 

Fortunatorum nemorum, fedefq\ beatcu. 

And fo was it refolved Hil. 9 Jac. reg. upon the motion of 
fieijant Hoi^hton by the whole court of common pleas. 

In a prohibition between Sharington and Fleetwood for tithes in Hil. 38 Bli2«co« 
Orwell in the county of Lancafter, it was refolved, that if mariih ramregt. 
meadow, or other land for not cleanfing of the trenches or fewers, 
or by fttddaine accident or inundation of waters be furrounded Kor 
by illhnfbandry or unprofitable negligence any land become over- 

runne 
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ftinne with bufhes, furres, whinnes, and brjrcrs, yet arc not they oi* 
any of them faid to bee barren land within this iUtate, becauie of 
their owne nature they are fruitfall, and the parfon, &c. fhall not by 
this ad be barred of his tithes by the illhafhandry or negligence of 
the owner or pofff flour. 

(16) Heath,] In French' it is called hntyerey in legall Latift 
hruera^ Regiil. 2. In domefday it is called hruariay Latine erix, 
erica an unprofitable kinde of ground, but wholly barren, for 
thereon fixeep and bealls will bruife, and fome poore. people the 
flags and turfes thereof doe apply to fewell ; and this heath cannot 
without great (kill, charge and induftry bee converted to tillage. 

Lib. Intr. Coke It fendeth forth a flower m autumne (when all others ceafe) which. 

•fai fupra. bees doe exceedingly covet, as it is faid, this is within this aftr 

Some fay, efl quoddam genus myricay a kinde of wilde tanacriflce, 
and in Lincolnihire a litle religious houfe was called Temple brner, 
becaufe it was feated in the heath. 

Lib. Intr. Coke (17) Wall,] It is called <vaftus fundus^ waft ground, becaufe it 

■hi fupra, \yt\\i as waft with little or no profit to the lord of the mannour, 

and is fo called todiftingulfti it from the refldue of the demefnes in 
the lords hands, and cannot without great charge and indoftry b6 
improved or converted to tillage h€\xi^fuapte natura anprofitable, 
and being converted to tillage it fliall pay no tithes by the (pace of 
feven yeares. 

(18) Shall after the end and terme offe-ven yeares next after fuch 
improvement fay tithe. 

Dier, a Eliz. Note, here are no exprefle words of difcharge of the tithes during 

170. b. the feven yeares, but by reafonable c6nftru6hon it doth implyedly 

amount to a difcharge during the feven yeares, and the feven yeares 
are to be accounted next after the improvement. 

The fixth addi. And bc it enafled, &c. that every jperfon exercifing mer- 
Moiifo! ^ ^ chandizes, bargaining, and felling, clothing, handicraft, or other 
art or faculty, being fuch kinde of perfons as heretofore withiii 
thefe forty yeares have accuftomably ufed to pay fuch perfonall 
tithes, or of right ought to pay (other then fuch as bee common 
day-labourers) fhall yearly, &c. pay for his perfonall tithes, the 
tenth part of his cleare games (19)3 his charges, &c. deduded} 
and where handicrafts men have ufed to pay their tithes withia 
I \S1 J this forty yeares, the fame cuftome of payment of tithes (20) to 
be obferved. And if any perfon refufe to pay his perfonall tithes, 
&c. ii fliall be lawfull to the ordinary of the fame diocelle, &<;. 
to call the fame party before him, and by his difcretion to ex- 
amine him by all lav/fuU and reafonable meanes other then by 
the parties owne corporall oath (21 ), concerning the true pay- 
ment of the faid perfonall tithes. 

(19) Pay for his perfonall tithes the full tenth part tf bis chart 
gaines, &c.] Of perfonall tithes we have fpoken before. Vid; 
37 H. 8. cap. 12. Vid. Linwood, tit. de Decimis, foL 141, 
142. 

(20) Cuftome of payment of tithes,] Nota, there maybe modus 
decimandi ifor perfonall tithes. 

(21) By alllofwftdl and reafonable meanes^ other than by th$ partiis 
cwne corporall oath,] Here is'juft occafion oftered to fpeake dt 

jurmnnf 
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jvramgnto calumni^r^ wherein we will endeavour to find out three 
things : fii ft, the beginning of the bringing in of this oath : fecondly, 
how the law bath ik)od therein in former ages : and thirdly, what 
the right is at this day. 

By a conftitution iiomini Ot bonis dlaconi car dt, talis SanSi Nicb. ■• 

wipoftoUca fedis legati, at a provincial! councelU holden o£lah* 
Swi^i Martini in ecchjia SanSIi Pauli London, an, Dom, 4236. anno 
21 H. 3. it was ordained in thele words: Juf-jurandum calumnl^e 
in caufis ecclefiafticis et civilibus de ^eritate dictnda in /piritualihus, 
quout 'Veritas facilius aperiatur, et taufte ceUrius terminentur, fiatuimus 
fraftari de c^tero in regno jiuglia, fecundum canomcas et legitimas 
JanSiones obtenta^ confuetudine in contrariunt non ohftante, ' By this it 
appearetk^ that by the cuftome of the realme of England, jura^ 
mentum calumni^e was hot to be miniftred : bat to confeUe the truth, 
the cuftome was not fo general!, as in this canon is alledged ; for 
lay-men were free by the cuftome of the realme for taking of that 
oath> unleffe it were in caufis matrimonialibus et tefiamentariis : and 
in thofe two cafes the eccleiiaftical! judge might examine thci 
parties upon their oath, becaufe contradls of matrimony ^ere 
often made in private, and legitimation of children depetided 
thereupon. And in caufes teftam^ntary many things confift in 
fecrecie, and the truth therein is to be drawn out by oath, et mtereft 
reipublica tefiamenta bominum rata haberi^ And this appeareth l>y 
a • prohibition by authority of parliament direded to the (herifes, • prohib. for. 
&c. ^od non permittant qUod aliqui laid in bali'oa/ua in aliquibtts mat* (\iper Artie* 
locis con<veniant ad allquas recognitiones p, facrmmenta/ua facere, nifi in Cjcri, tit. Pro- 
eaufis matrimonialibus et teftamentariis. But this cuftomc extended ****** 5,*^*'^ ^ 
not to them of the clergy, but to lay-people only, for that they of chart if^Mrt 
the clergy being prefumed to be learned men, were better able to foi. 70. a. Vid. 
xs^t juramentum calumnia : for concerning the teftimony of wit- aflldeClazendon, 
neffes in the ecdefiafticall court, that aft, or the cuftome of the 10 "• *• B"t. 

realme extends not unto* um^^' \ ^^ 

Hill. 7 E. 3. 
rot. »^5.in communi banc. Hill. 7 H. 6. rot. 135. ibid. Trin. 3 H. 6. rot. 41. ibid. 19 E. 4. 10. 
per Brian, tbac it is a ftatutc 20 E. 4. 3. b. * Rcgift. fol. 36. b. F.N.B. 53. d. A prohibi- 
t'en, and thereupon an atuchment, contra confuetudinem regni, hot there is a confultaiion l*or 
witnelTes. Fitzh. juftics of peace 72. Lamb, jaftice of peace, 33S. 

But if in a penal! law the jurifdiftion of the ordinary be faved, 
as by I Eliz. ^ for hearing of maftes, or by 13 Eliz. « for ufury, or b Dy„ „,,„„. 
the like, neither clerkc nor lay-man (hall be compelled to take fcript propria 
juramentum calumnia^ becaufe it may be an evidence againft him at nianu, Trin. 9 

the common law upon the penall ftatute. ^''*- '" com- 

muni banco, 
Leighs cafe, Habeas corpus. ' \% Eliz. Dyer 175. in margine, Hindes ca(e, Habeas corpus. 

But it is objefted, that this oath hath long continued in the ecclefi- »• 

aftical! court. To this it is anf^ered : Firft, that it had the warrant of 
an aft of parliament (as it was holden) in 2 Hen. 4. cap. 1 5, whereby 
it was enabled, ^od dioce/anus per fe, <uel comnilj/arios fuos contra 
hujufmodi per/onas, i^c, ad omnem juris effeHum publice, et judicialiter [ 65 g 1 
frocedat et negotium hujufmodi tenninet juxta canonicas fanttioncs. By 
this ftatute, and the faid provincial! conftitution, and other the 
canons of the church, the diocefans, &c. miniftred the faid oath, 
even in the cafe of hcrefie, &c. This ftatute of 2 H. 4. was re- 25 H. 8. cap. 14. 
pealed by the aft of 25 -H. 8. (which ad is partly declaratory of &JE.6.cap.ii. 
the ancient law of the realme) in thefe words: ** It ftandeth not This ftatute of 
. •* with the right order of juftice, nor good equity, that any perfon 2 H. 4. was re- 

** ftiould vived in an. \tt 
aPhil. H Mac 
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mjoSe oiliSe, good name, otgooisi 

and «iaiefle»or bfpicCeBt- 

~ of oodawjj, &C. And 

Lr zee TisdcBabie. oac szr orfiaary, upon aaj fiifpicioa 

■■rz St lis JK^B ^Boar, witkMt doe arr»(arwB or pre- 

;cc£ar Jumki sue xrr *aibf«d or this realm ui loj in^iny and 

~ lersne, 33 » peril of liiie, or loir of name, or 

JLni m a Jriar. cjniie of cbe (aid aA it is ikid: 

7*:== =:« zc^ expert 23d bed leaned maK of ^is pmr realm, 

-'-•-:y ^:i^ Uia^ in «»aic mxxL amnEllr, can ekhew and aroid 

zK^'sesiilzja jsd dangers, ice if ie iicald be mnnined opon 

iawi cxpccos jaBerrcgimniTs as is»aad knk been n c c nftome d 19 

X nmiTTcd bj die ontisaii? sof sis zcaSn^ m caie^wiieie the/' 

swu^edacT ziaa of bercfis, Jrc 

SeCiXclT, ±e vords of the £ud x^ c€ podiament aie «nnm 
and of the Regiier, s^u iamitui b as Ibcfc 
C;£ v£li2gl/ iiare taken it, fenreth ^ la potfrifinn againft the 

jiT- 

i^: BOW IslSlIj it is to be (cen, how tiie n^ landclh foncbing 
C2L oich at this day. It is confefied, as betee it appeareth, au 
vtU bj tbe laid proviocial coaiUuition of Ocuiw as b^f theRogifter^ 
tnz die iaid conJUtation was c§mrm, \-^mfii'%i\wtm wtgmi, wbereopoB 
ii PoUoweihs that no coftome of the realme can be taken anmj if « 
canon of the charch, bot only by ad of paritaaent, and penally in 
cafe of an oath, which is fo (acred a thing, and which gcneiallf 
coBcemeth all the nobility, gentr\', and comminalty of the realme 
of both iexes. And by the datute of • 25 Hen. 8. cap. 19. 00 
canon againd the kings prerogative, the law, ftatntes, or cnftame 
of the reaime^ b of force, which is but declaratory of die conmon 
lasv. 

* Wee have read over what Dodor Cofin hath in Us book 
fpoken for the maintenance of this oath, and certainly, be 
touchech not the ilate of the queflion, as will appeare to tbe 
learned rea'Jer. 

ToxoncLud;;: This branch ef 2 £d. 6. giveth no life to any 
forcelefil* canon, which is againd any law or coftemc of the 
realme, but, according to the law and cuftome of this kin^donie 
prohibiieth the ordinary in cafe of perfonall tithes to examine the 
.party upon his corporall oath ; for the parliament did take that 
to be no lawful! and reaibnable meanes (whereof it fpeaketb) ; for 
a parliament would never have prohibited any thing that was 
lawfuU and rcafonable; and yet the deare gains of merCbants, 
clothiers, or handicraft men do lye in great w:recie, and hardly 
to be proved by witnefTes. And before, in the daufe Qoac^riung 
the fecond addition, for recovery of predial tithes, it is faid; noon 
due proofe thereof, made before the fpirituall judge, &c. for th>t 
they are open, vifible, and: eafie to be proved by witnciTes : . and tt 
this time the ftatuteof 2 H. 4. flood repealed. 

No perfon ccclefiafticall or temporall ought in any ecclc^fiafticall 
court to be examined upon the cogitation of his heart, or what j>ee 
thinketh, &c. as it was holden by the judges, in the pariiamepC 
holden 4 Jac. and as it was after holden in the court of qQaaqoa 
pleas, Mich, 6 Jac. in Dodor Wolflons cafe in a prolubixion* 



Frovidid 
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Provided, &c. that all and every perfon and perfo.is, which The 7. addition, 
\y the lawes or cuftomes of this redme ought to make or pay 
their offerings, fhall yearly from henceforth well and truly 
xroritent and pay his or their offerings (ft^) to the parfon, &c. 
of the parifh or parifhes, where it iSail fortune or happen him 
x>r them to dwell or abide^ &Ck 

(2^) OjbrtMgs.] Offerings or oblations, tthhaionts, ihefe are of r firg"! 
^wo forts, viz. free or voluntary, and confuet; or bjr cufloffie, ^-' 

as here it appeareth. Ofierings and obventioiis are m London 
'xhe profits of the church, and not in corn, or other manner. 

A writ of right of advowfon brought of the fourth part of the 30 E. ^. i. la 
~!Xithes and ofierings of the church of Saint Dunllan in the Weil in account. 
:=FIeetftrect London, and adjudged to be good. 3f^Jjj 3^ iJP^f 

See lib. ii. fol. 16. Do£lor Grants cafe. Vid. there for obvcn- i6"e. ^^^qiare 
"Kions* 36 £. 3. 13. and 16 E. 3. ubi fup^ and fee here the 10 Imped. 147. 
.addition. Vid. ike next addition* 

Provided, &c. That this ztk^ or any thing dierein contained, ThtS^iddltlon. 
^Chall not extend to any parilh, which (lands upon and towards 
""rte fea coafts, die commodities, and occupying whereof con- 
^fteth diieffy in fifhing, and have by reafon thereof ufed to 
^Tatisfie their tithes by fi{h, but that all and every fuch parifh 
^uid parifhes fhall hereafter pay their tithes, according to die 
laudable cuftomes, as they have heretofore of ancient time 
"Within thefe 40 yeares ufed and accuttomed, and (hall pay thefe 
^>ffering8, as is aforefaid. 

Provided that this ad, &c. {hall not extend in any wife to Thej.iddjtioa, 
^die inhabitants of the citie of London and Canterbury, and 
■^^he fuburbs of the Cime, ne to any other towne or place, 
'^hat hath ufed to pay their tithes by their houfes, otherwife 
Xrhen they ought or fliould have done oefore the making of this 
ad, any thing in this zQi to the contrary in any wife notwith* 
'Standing. 

Mich. 5. jac. in commuiti iaico, between Jolin Skidmore and 
Robert Eire plaintifes in a prohibition ag^inft John Bell parfon of 
Saint Michael Queenhlthe in London: the cafe upon the faid 
ftatateof37H. 8. and the decree thereupon was this: the faid 
parfon libelled before the chancellor of London for the tithes of an 
houfe, ca'iied the Bores Head in Breaddreet in the faid parifh, by 
ibrce of the faid a<5l and decree, the ancient farme rent whereof was 
five pounds, at the time of the faid decree, and after, and that of 
late a new leafe was made of the faid houfe, rendring the rent of 
five pounds /fer i^nnuitt, and over that a great in-come or fine, 
which was covenanted and agreed to be paid yearly at the fame 
day ; that the rent was paid as a fumme in grofTc, and that fo 
much rent might have been refcrved for the faid houfe, as the rent 
referved, and the fumme in grofTe amounted unto ; which referva- 
lion and Covenant, Sec. were made to defraud the faid parfon of the 
tithes of th^ true rent of the faid houfe, which to him did apper* 
taine by the purport and true in^ntion of the faid decree. And 
in this cafe foure points were refolved by the whole court, 

IL Ikst. 3 U Firft, 
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Firft, if fo much rent be refervcd as was accuftoxned to be paid 
at the making of the faid decree in 37 H. 8. (whatfbevcr fine ot 
income b^xpaid) thai the parfon can averre no covin; for the 
words of tife decree be ; Where any leafc is or ihall be made of 
any dwelling houfe. Sec, by fraud or covin in referving leffe rent 
then hath been accudomed, or is paid, S^c So as if the accudom- 
cd rent be reitnred, no fraud can be alledged; for the fraud by 
the decree \$p whfm lefier reat fhen was then accuftomed to be 
paid, is rcfenred; or if no rent at all be referved, &c. for then 
tithe (hall be faid according tathe rent, that then was laft before 
referved to be paiiL The words of the decree are : Or that any 
leafe ihall be mada without any rent referved upon the fame by 
reaibn of any fine or income, then the fermor fiiall pay for his 
tithes after the rate aforefaid, according to the qnantiqr of fuch 
rent, as the houfe was lailly letten for, without fraud ot covin, 
before the making of fuch leafe.' So as the decree confifteth opon 
foure points, viz. Firil, where the accuflomed rent, &c. was le- 
[ 660 ] ferved. Secondly, where the rent was increafed, there the tithes 
fhould be paid according to the ivhole rent. Thirdly » wheie leflbr 
rent was referved. Fourthly, jyhere no rent was referved, but 
had been formerly referved. ^d this a£t and decree were very 
beneficiail for the clergy of London, in refped of that which ^cy 
had before : ^and the defendant in his libell confefieth, that 
the accuftomed rent, &c« was referved ; and therefore no caofe of 
• fult o ^: 

Secondiv, it was refolvcd, that fuch honfes as were never letten 
to hrtne^i but inhabited by the owner, this is cafus omtjfusi and ihall 
pay no tithes by force of the decree. ' ' '^ * 

Thiidlyt it was refolved, that where the decree faith. Where no 
rent is referved by reafon of any fine or in-come paid be|t)re*hsttd, 
albeit 00 fine or in-come be paid in that cafe, yet if no rent ^ re- 
ferved, the parfon (hall have his tithes according to the decree, for 
that is put but for an example or caufe, why no rent is re(erved« and 
whether any fine or in-comc were paid, or no, is not materiall, as 
to the parfon, - 

Fourthly, it was refolved, that the parfon could not fue for the 
faid tithes in the ecclefiaflicall court, for that the kQl and decree 
that raifed and gave thefe kind of tithes, did limit and appoint 
how, and before whom the fame (hould bee fued for, triz. That 
if a controveriie were moved in the city for not payment of thoie 
tithes, or concerning the true rent or tithes, that then upon com- 
plaint made by the ^rtyjgrieved to the lord maior of London, 
nee by advice of ms a£^nts, Ihould make a £nall end, with . 
coils to be awarded by his difcretipn. And if the maior doth not:^ 
make an end of it within tw mfnetht, or if any of the parties 
£nd themfelves ' grieved^ that the» the lord chancellor within thre^ 
moncths ihall stake an end. thereof with cofts, according to th<z 
See lib c f# ^'"^ inbintion c| the faid decree j therefore as the decree gave S3 
7 3! the* cafe o-^ Hew a^ fjfeciajl kii^d of,lithings; fo, it did appoint new an</ 
Orphanage, in fpecialt judges toWearc ^nd determine the fame. And in the end 
London. it was awarded, that the prohibition fhould fland. Vid. for tithes 

in London, 27 H. 8. cap; -20. and 32 H. 8. cap. 7. 



The TO. addi- And be it further enafted, &c. that if any perfon do fubftraS 

f'^".- or withdraw any manner of tithes, obveutious (23), profits, 

couimoditieS) 
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'^rommodiiies, or odacr cudcs hdore mcfltsoDtd, or any parr of 
%eni, cantrzjT to ths trjc meaning of diis 2&, or oJ i-iy coer 
ad heretofore c^£, ±1: then "C? ?srry lb fubffracT::!^ cr wir:- 
^Irawing the iiriie, say or £ha!: be ccnrezited snd : jei :n t:e 
Jcings ccdc'AS&lcijl court bj the psrtj from vhocn the firse 
^halTbe fubitr2:^ed or wiriiinwne, to t^e intent Ae klap juige 
ccclefiariicali HizTi a^d mir dien £nd dure besM^ani ie:^r:nice 
«he hmcj according to t^,e tinjs eccleib.fti&l litres, Aai 
"Cbat it fliaD not be lawful unio tne p^inoo, Titar, pxcprletorie^ 
owner, or other tbeir fenDcxrs or depjties, pori%ry to tais act 
-%o convent or fue fucb with-ho!der of titles, obrenticnf^ or 
cjdier duties zfbre&idtberbre any other judge then eccl::z2ltica]:. 
JSjnd if any archbifliop, bijhop, chioceilor} or orher judge 
occlefiafticall give any ientence in the aforeiaid caufes of tithes, 
&c. and f DO apj>eale ne prohibition hanging) and the part}' 
crondemncd do not obey the &ii ient^r.ce ; that then ir fiiaU be 
lawful! for every fuch judge ccdelkfiicall to excomniunic3te 
9hc laid party £>, as aforclaidy csondenmed and diibbeying : In 
die which loitence of cxcomaunication, if tbeiaxd p::rty ex- 
commimicirr, wilfully ftand and endure ilill excoainiunicate 
faj the fpace of 40 ^ies next after, upon denunciation, and 
publication thereof in the parifh church, or the place or panih, 
where the party fo excommunicace m dweDin^yOr moft ahiii.^, 
die Cud judge ecdefiafticail may then at his pleafure figuitie 
unto the king into his court of chancery of the flate and [ ^61 ] 
Gonditioo of the laid party (o excommunicate, and thereupon 
to require proce&e Je excsmmunicata capiendo (24), to be 
aaraided againft every fuch pcrlbn as hath been fo cxcommu« 
nicate. 

(21) OhfeaiiMsA Obventions afbrefaid are offerings. 

That die jurifdi^on of tithes belong to the ecdefi&icall coart» 
it appeareth by the afts of parliament, Wz. of CiramrfpeSe mgaii$, 
m. 15 E. I. Artit^ Cleri anw 9 £. 2. 18 £. 3. cap. 7. 1 K. 2. 
■cap. 13. 27 H. 3. cap. 20. 32 H. 8. cap. 7. and this ad. 

Of ancient they were determined in the fherifes turne, as it Vld. Mich. 
fttppeareth in Uh. mbn intir Itges H. i. cap. 8. After by Jlin/ac* 7 E- > coi.im 
/•I the common law before the lUtute of m E. 3. Vid. Rot. k-^^-"--'- 
daaf. 21 H. 3. m. 3. & Rot. Efchaet' 8 £. i. nu 67. Regift. fol. 
165. a writ of covenant to levie a fine '^f Jecimis ^ar&anim, &c. 
38 H. 6. 20. F. N. B. 30. ft f. 4 E. 3. 27. 2g. 7 E. 3. fol. j. 
per Paming. 8 £. 3. 49. llrafton, lib. 5.' rol. 401. Britton, 
cap. 4. fol. II. omitted dthas, ice. Fleta, lib. 6. cap. 36. s8 
E. 3. 97. • '? 

At this day a writ of right of advowfoa lycth iif advocaticne 4 E. 3. 27. prr 
decimarum ecclifuf^ &c. for the dthe is the pii)fit of the church; Sh.ird & p^r 
and if the tithes be ukeo away, the advowfonis of none effcit, and ^?'u%'''''^- 
the cfplcs in a writ of right of advowr<|pi (whifeh is the fruit of the ^^ ^ J ^. 
aivowTon) are allcdged in the parfon, hi taking of the great and f.i^ b* \^ ,\ 
fmail dthes by die prefentment of she patron. See 16 Ed. 3. Vet.N.B. 3'. 
tit. ^rg Impfd. 1^7. 30 E. 3. 9£ i. 38 E. 3. I3. 45 h. 4|*3-a7. 
3. 12. flrit. cap. 4. and the writ of ii^^ii^w, whereof you ,, ^^'^^^g 

iU 2 •:- may J. e-V .5! 



66i 2 Ed. 6. Cap. 13. Of Tithes. 

13 H. 7. 16. may reade at larm before in the expofition of the ftatatc of W. i. 

J.;««-P'»- cap's. ^ ^ 

' ' '^* This 10. addition for the eilab1i(hment ofecclefiaflicall juiifdic- 

tion for tithes was made, but by the geDerality thereof (which 
obfervc well) it fliould have been doubted, whether the writ of 
right of advowfon of tithes, and of i/u/ica*vit had been taken 
away ; bat to deare the ^doabt, there is hereafter a fpecial pro- 
▼ifion therefore, as hereafter fhall be fhewed. See the 12. addi- 
tion. 

(24) Proeefft de txcommumcato capienilo.'] See the ftatute of 
c Eliz. cap. 33. for divers notable things concerning this matter ; 
but none of the penalties of that Aatute doe extend to the pro- 
ceeding upon caufe of tithes, but oneljr upon nine caufes belong- 
ing to ecclefiafticall jurifdi6tion paracularly expreiTed in tlut 
aa« 

The II. addt- Be it further cnafied, &c. that if any party at any time hcrc- 
tioB. after, for any matter or caufe before rebeaned (25), limited^ 

or appointed by this a£t to be fued or determined in the kings 
ecdefiafticall court, or before the ecclefiafticall judge, doe fue 
for any prohibition in any of the kines courts, where prohibf- 
tions before this time have been uied to be gnutted: tnat thea 
in every fuch cafe the iame party, before any prohibition fhall 
be granted to him or them^ (ball oring and deliver to the hands 
of fome of the jufticcs or judges of the fame court where fuch 
party demanded prohibition, the very true copy of die libdl 
depending in the ecdefiafticall court concerning the matter, 
wherefore the partic demandeth prohibition,^ Uibfcribed oir 
marked with the haiid of die fame party ; and un4er Ae 
copy of the (aid libell ihall be written the (iiggeflion, wherefore 
the party fo demandeth the faid prohibition. And in cafi! the 
faid fuggeftion by two honeft and fufficient witneflesat.the 
leaft, be not proved true in the court (a6) where the bSA 
prohibition (haJl be fo granted within 6 monedis next following 
after the &id prohibition (hall be fo granted and awarded, diat 
[ 662 ] then the party that is letted or hindered of bis or their fuif 
^ in the ecdefiafticall court by fuch prohibition, ihall ttpon his 

or thdr requeft and ftrit, without delay, have a confultation 
granted in the fame cafe in the court, where the (aid probibitidR 
was granted, aiid ihall alfo recover double cofts and damages 
againft the party that fo purfired the faid prohibition, the laid 
cofts and da^diages to he affigned or afleflfed by the court, where 
the £iid confultation ihall be fo granted ; for which cofts and 
damages the party to M^om they ihall be awarded may have an 
a&ion of debt by bill, plaint^ or information in any of the 
kings courts of record, wherein die defendant ihall not wage 
his or their law, nor have any eftbine or jprotefiion allowed or 
admitted. 

(25) RehearfidJ] This word is very material^ for this addi- 
tional ad of 2 E. 6. extendeth onciy to prediall and perfonall 
tithes; bat in as noch as this a6t doth rehearie the futntes of 
-27 TL 8. cap. 20. and 3s fl. t. cap. 7. both which (Ututes extend 

unto 
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utto all kind of tithes, viz predial!* peHbnal!> and mixt, and to 
offerings alfi> ; therefore this branch extendeth to them all. And 
ic is to be obierved, that this branch refpedeth the caufe of fuit, 
viz, for tithes or offerings, and not the caufe of the prohibition. 
Vid. Dyer, 2 Eliz. fol 1 70, 

(26) And in cafe the fidd Ju^efiitm, ISc. ie nai frrved trui in the 
tmart, &c] This claufe was made in favour of the clergy for 
pxpole by witneffes, which they had not at the cominoR law. 

if the fuggeflion be in the negative, as if the proprietary of a 
parfonage impropriate fue for tithes, and the caufe of the fug- 
geftion be, that the parfonage is not impropriate ; or if the parfon 
of Dale fue for tithes of lands in that pariih, and the party fue a 
prohilntion, for that the land lieth not in that pariQi, or that the 
paribn that fueth for tithes was not induced, &c. or any the like 
-canfe in the negative of any natter of fad, hee (hall not produce 
-any witneiFe by force of this branch, becaufe a negative cannot be 
proved : and therefore a prohilMRion upon caufes in the negative 
j-emains at the common law. -f 

If a man plead a deed in barer, wherein witnefTes be, and iiTue 
if joyned, non efi faQumt and proceiTe is awarded againft the wit- 
-nedes* who are joyned to the jury, and it is found non eft faBum, 
310twithilanding this joyader, the party grieved fhall have an at-* 
taunt : for it is a maxime in law. That witneffes cannot teilifie in 
tke negative^ but ia the affirmative : otherwife it is, if they found 
i( to be the deed of the party in the affirmative, there no attaint 
doth lye* Yid. li. afT. p. 19. 22 afF. p. 15. 23. aff. p. ix. 40 
aff p. 2.^. 42 H. 4 6. F.N.fi. 106. h. So it is, if the fuggeffion 
be grounded upon anv matter in law, for that the fuit for tithes 
in triat kind are not due by law. As if the libell be in the ecde- 
Gafticali court, fojr ^he tithe of tiles, turfes, or the like, there need 
up witneffes to be produced ; for that matters in law are to be 
decided by th^ judges, and not to be proved by witneffes: and 
qa^tanfijgt curt a i opere t eft turn non indiget, and the caufe of this 
prohibition, or the like, appeareth in the libell it {die. See before 
driic* Cleri 3. re^is Jacobin Artie' 1 8. 

Provided a) waies, ^nd be it ena(9ed by the authority aforefaid, Aprcvlfotourh- 
tot this aft, or any thing therein contained, (hall not extend to ^^^^ ^' *"*' 
);ive any n^iniiler or judge eccleiiailicall any jurifdidtion to 
lold plea of any matter, caufe, or thing, being contrary or re- 
mgnant to, or againft the eSeSt, intent, or meaning of the 
]atute of Weft. 2. (27) the fifth chapter, the ftatutes of. 
/trtioiUQeri (28), CircumfpeSie agatis (29), Sylvac^dua (30), 
lie treatife di regia prphiiitione (3O9 "" againft the ftatute of 
mmt prhno Edwardi tertii the tenth chapter (32), or any of 
i^eni) ne yet hold plea in any matter, whereof the kings court [ 663 J 
if right ought to have jurifdiftion (33): any thing therein 
xmtauied to the contrary in any wife notwithftanding. 

(27) Statute of W. z, cap. 5.] Hereby, if need were, the writ 
>f indicavit, and the wiit of right of the fourth part of tithes, and 
all dependances thereupon are laved. See before in the expofiticn 
gf this adl of W. 2. cap. 5. anno 13 E. i. 

3 U 3 (28) Articiili 
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• (2&) Articuli cieri,] Thcfe ardcles were cftablifhed by aft of por-i 
liamcnt anno o £. e. See before in the expofition apon the(e 
Articles. By this a^ alfo cap. 2. the writs of indicavit, and of right 
of advowfon of tithes are faved^. ^ 
icH. <. x.b. (29) Circumfpedt agatis."] This a£^ is (as here it appeareth) 

a (latate, and enaded anno 13 £. u See before the cixpofitioi^ 
hereof. 

(30) Silim CitJua.] Here is intended th^.ftatate of ,45 ^ 3. 
cap. 3. concerning tithes de fikta ca'dua, and not of great* wood 
above ao yeares growth. 

(31) The treatife de regia proMiHeme.'l Herein fomc difference 
Hill. 7 H. 4. pi. £3 i„ ^jjy i^jg^ . £qj. ^ j^ii 7 H. 4. it IS bid, that the ftatdte de 

regia frobibititne doth rehearfe how ptr venditiones JpirituaUs fiunt 

temporaUs which claufeis in Arik* Cliri, cap. i. in fine. Alfo in 

31 H. 6. 13, 14* 31 H. 6. it is {kid» that the ftatqftc de regia probiBitione, and recite 

the effedl of the fecood chapter of Jrtic. CUrL So as by thefe bookes 

the flatute de regia probibitione is thf llatute of Artie* Cleri : but it 

cannot be fo conceived in this adl, becaufe herein they are diftin- 

guifiied as two fevendl (latutes, and fo in truth in the intendment 

of this a£l they arc : and the treatife ele regia prehihitione intended 

by this zQi is that treatife dt regim probibitione^ intitled Prohibitio 

fcrmatafuper artic\ Vide Vet. Mag. Chart, part z. fol. 7. Railall 

abridg. flat. tit. prohib. pi. 6* 

21 E. 3. 29. a. (32) '^tof»ie 0/ 1 E. ^. cap* 10.] This is mifprinted ; for the 

Concerning lay aft is I E. 3. ftat. 2. Cap. 11. that if any fuit be in the fpirituall 

frt^y &c. this is court againft inditers, a prohibition doth lye. This aft is in 

affirmed to be a affirmance of the common law. Vide Regift, fol. 39. lib. intr. R. 

^^-^"^^- 447. b. tit. Defamation, 

(33) ^^y^^ ^'^ p^^ '« ««y matter nvbere the kings court of right 
cugbt to have juri/diSion,'] So provident the makers of this llatute 
* x*\ ^"^'^^^ ^° \itt^ both jurifdiftions within their proper bounds, a great 
m'eanes to make both church and common-wealth fiouriih. And 
this is a large an& a generall faving of the jurifdiftion of the kings 
courts of the common law. *v 

Tbci3. andlaft Provided neverthelefle, where heretofore fuch a cuftome 
ftjd.ciun. hath been in many parts of Wales, that of fuch cattell and other 

goods as have been given with marriage of any perfon, there 
tithes have been exacted and levied by the partons and curats 
in thofe parts ; which cuftome being diflbnaut .from any part 
of this realmc, as it feemcth, when the countrv of Wales was 
through civill diffention unculted for want ot other fufficient 
profits, that might otherv^fe grow tatbe curats and minifiers 
there, to have been for that time tolerable (34),- fo now the 
countrie being now well manured and hufbanded, and the 
tithe is duly paid there of corne, hay, wooll, and cheefe, and of 
other increafe of all manner of cattell, as it is commonly in all 
other; parts of this realmc, the fame cuftome feemes to be' 
grievous zrA unreafonablc, fpecially where the benefices 
arc elfc fufHcient for the finding of the faid minifters and 
curats : that it be thcreibre cnadted by the authority afbreiaid, 
E 6"4 J tiiat from and after the firft day of May next coming no fuch^ 
tithes of marria-e goods be exa6i:ed or required of aiiy perfon 
L within tlie faid dominion of Wales, or marches of the iame.: 

any 
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thin^ in this s£t contained, or any other zSt^ cufto:2ie» 
:ription had or made to the contrary hereof notwithitand« 

4) To bavi ham fir tha tim toitrahk.'] Here is firft to be 
C that a caSome once realbnable and tolerable, if after it 
me grievo«is, and not anfwerable to the reafon^ whereupon it 

rounded, yet is to be (as here it appeareth) taken away by 
parliament ;• lor an inheriatoce once fixed cannot be taken 
, nu by parltaneni. Secondly, here is to be noted, that by 
me a parfon, &c. may have tithes of fuch things, as are not 
ble of common right. 



r . 



;'. [665] 

An Expofition updn the Statute of i H. 5. Cap. 5. 
> of Additions. 



IDEINES eft et eftabUeSy que 
en chefcun briefe originall (i) 
iGions perfonels^ appeates^ et ifi" 
lentSy et en queux exigends ferr^ 
(f (2)9 que aux nofmes des de^ 
ints en tiels hriefes originaU^ ap^ 
r> et indictments foient faits ad^ 
I'di lour iftate^ ou degree (3), ou 
heftier (4),^^ i^s villes (5) ^« 
ets (6), Ueux (7)^ ^t les counties 
ie queux ihfuermt 9ufint^ ou en 
< its font ou fuermt converf antes, 
% per proces fur Us dits brief es 
vtf/ii appeales^ ou indi^mentSy en 
r les dits additions foient enterlefjes 
rs utlagaries foient pronounciesy 
lis foient voiaes (9), irritesy et 
pur nul. Et que avant les ut* 
tes pronouncies Us dits briefes et 
hnents foient abatus per exception 
rtie (10), per la ou en icelP les dits 
ions foient enterUffes, Purview 
foitSy que mefq\ les dits briefes 
ms perfonels ne foient aocordants 
cordesy et faits ( 1 1 ) per le fur^ 
^e de additions fuifditSy que pur 
xufe ils ne foient abatus, Et que 
trkis del chancellarie (12), fouth 
\ofmes tiels briefes ifferont efcriptes 

ne 



ITEM it IS ordained and eftablifh- 
ed, that in every original writ of 
a£^ions perfonals, appeals, and in« 
di6bnents, and in ^ich the exigent 
fhall be awarded, in the names of 
the defendants in fuch writs original, 
appeals and indiiSmentS) additions 
(hall be made of their cftate or de- 
gree, or myftery, and tf the towns. 
Or hamlets, or places, and counties^ 
of the which they were^ or be, or in 
which they be or were converfiuit; 
and if b;^ procefs upon the faid ori- 
ginal writs, appeals, or indi<5bnents, 
ill the which the (aid additions be 
omitted, any utlagaries be pronounc- 
ed, that they be void, fruftrate^ and 
holden for none ; and that before the 
utlagaries pronounced, the faid writs 
and indictments fhall be abated by 
the exception of the party, where in 
the fame the faid additions be omit* 
ted. Provided always, that though 
the faid writs of additions perfonSs 
be not according to the records and 
deeds, by the furplufage of the addi^ 
tions aforefaid, that for that caufe 
they be not abated; and. that the 
clerks of the chancery, under whofe . 
3 U 4 names 
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ve enterlijjent^ m facent omijjion des ratr.cs fuch writs fliall go fbrdi writ« 
dits (idd'ttionij cme defuis eft dit^ fur t^?r., fhall not leave out, or make onuf- 
pdfu deftn punisj it f aire fine al roy fion of the faid additions as is afore 
per dijcretion de le chancellor (13). iaid, upon pain to be puniihed, and 
£t commencera ceft ordinance a tener to make a fine to die kipgy by the 
lieu al full de partie^ de la feaft de difcretion of the chancellor. An4 
Saint Michael ptoibein enjuani [\^. this ordinance (hall begin to hold 

place ]tf the fuit of the party, from 
the feaft of St. Michael neait enfiiing 
forward. 

(4 BJ. 4. f. ic. 6 Rep, 67. Cro. El. T9S. Cro. Jac. 6xo« Dyer, 46. Bra. Addit. 4, 5. 7, 8, 9, 
\Om i» 149 15. 19. Titt. Brief, 30. 36. 40. 47. 49. 51. 61. 67. 7*. 75. 109. \%i 114« las- 1x9. 
151. 163. 169 xoi. X36. 940. X Leon. 1S3. xco. 3 H. 6. 30. b. pU 17. 2 Roll, 2x5. 3 Mod. 139. 

I Sbowco 16. Hob. 1x9. Mod. CiUct in taw, 52. 8 H. 6. c. 12. 5 £L c X3.) 

We (hall, in expounding the words of this a6t, fhew what was 
the comoion ]aw before the making hereqf. 
3 H. 6. 30. (l) ^» hrkfe ori^inalL] Though it be in writ originall, yet if 

'* H i* *'' ^^^ P ^ "^^ hrldcn npon the original], th'is aft extendeth not to 
10 Ea. i^islV. ^^* a« in a rtcordare to remove a plaint of replevin into the com- 
]8 e! 4. 9. i^on place, becaufe the plea is holden upon the plaint, this aft ex- 
* 10 E, 4. 16. tends not to it. * So in a rctume of refcous, though there lyeth 
10 H. 7. XI. procefle of outlawry, yet this ihtute extends not to it, becaofe this 
1 3 **• 7. »" • a^ fpeakcth only of writs original!. 

(a) Des fer/onels aSionSy ^r. en queux exigends far* agareT.'K 
9 am pi. f . In an affife of nvoel diffeiftn^ if the diffeifin be found with force and 

9 E. 3. •£ 449. armcs, a capias pro fine and exigent doc lye for the king; yet the 
7 • 4- 39' defendant (hall have no addition within this ftatuie, for that the 

originall writ is in the realty, and this aft extendeth onely to per- 
ibnall aftions. 
•17E.3, 44.b. Aux nofines des defendants,'^ • Regularly by the common law 

I I H. 6. II. in every naturall man, having no name of dignity, ought to be named 
»7 H?"T/ ^° ^^ criginalls, and other fuits by his chriilian name and iirnaroe, 

10 E. 4t 16, and that before this aft • fufnfed; but if he had a name of inferiour 
10 E. 4. 12. dignity (as knight, or banneret) he ought to be named by his 
35 H. 6. 12. chri(lian name and iimame, and by the addition of his name of 

* [ 666 J dignity by the common law, which is implycd in thefe words: aux 

no/mes des defendants, 
27 H. 6. 9. If there be a corporation of one fole perfon that hath a fce-fim- 

'o H. 6. 1. pie, and may have a writ of right, he may be named in originals, 
18 E^4. 21.* ^^' ^y *^ common law by his chriftian name, without any fir- 
S £.1.247! name; for the name<^ his corporation is in lieu of his fimame 
24 £.'3. 31. (fomc fay both chriftian name and fimame) as John abbot of D. . 
39 E. 3. i7» &c. John bi(hop of N. but otherwife it is of a parfon : for hc^ 
^Ifi'^brc** I ^"^^ ^.'^^n*^^ ^y ^"c^nftianname^ndfirname. 
3* H?6. 28*29! T ^^ *^ ^^ ^ corporation aggregate of many able perfons ; as 
• 12 E. 4. 10. niaior and comminalty, der.n ^nd chapter, mafter of ^n hofpital and 
18 E. 4. 9. confreres, &c. the maior, deane, or mailer need not be named by 

21 E. 4. 158. his chriftian name, becaule tl}at fuch a corporation ftandeih in lieu 

both of the chriftian name and firr*ame. 
t'H.S.i,^. If a man be created by letters patents doke, marqne(rc, earle, 

' ^^* *i* 40. ^'*^^^"'^^» ®^ baron, the dignity is fo incorporated to him, according 
7 E 4.\Vv '163* ^<? ^ ^t« g»vcn unto him by thofe letters p^tenfs, as the di&c;^ &€, 
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bf the co mm on Urn nnght be named by his ^hriftbn name, and by 
che name of his ^Ugnity, which fiandeth in lien of his finiame : as 
Fr^dfi y§bmMm Jtici Lsmcafiri^. And the reafon thereof is, for 
that ^ king by thofe letters patents creates lum to the fhite, ho- 
noor, sod degree of dake, et tmpwmii iiftilmm et titmlmm duels Lmmt* 
^r. btihetuP or. etjk imfimiiihv. And albeit a creation by writ 
bath not the fame words, jet it Itath the (ame effe^ 

And it is to be obiervcd, that Jkmofmt is derived of ySv* (id ijt) 
fkfar, and nafmt (that is) memem, quafifrnper mmeu^ becaufe it is fuper- 
aqded to the chriftian name, which legally is fr^tmmem, in Latine 
C0^momgM, quia ctigumQum noaum, 

(3) Sntnt faits adStioM di Uur eflate^ m degrtt^ mt de wufi'ur^ 
Elb|te, ftatus a fttmd^^ the condition wherein any fobjed ftandeth. 
Degree, gradus a gradUmde, the degree wherein any fabje^ 
fiandeth. So as in legall onderftandi^g diefe two words 2ue of 
* one fignliication, and doe extend to perfons of nobility, of dig- * 37 £• 3. ca. 3; 
nity, amd under the degree of nobility and dignity; as yeoman, %2£.4-c«p*i* 
&C, ai\^ doc extend as well to the dergy as to the temporalty, * ^* ^ ^^^ 
and to graduates apd degrees in noiverfines in any kix^ of pro- ^ ,\^ ** 
^!ffion« 

State of a lord, 3 E. a. cap. 5./^/^. aa E. 4. cip. t . 

Under the eftate of a knight, & cap. 14. of the eiTate of carriers, 37 £• 3* ca. 10. 
plowmen, &c. and the eilate of a groome attending to hufbandry> 
(ap. 13. degree and eftate of clerkes. 

Degrees 'applied to all, as we)l women as men. 3 B. 4. ctn. 5, 

No yeoman, nor lower eftate then an efqaire. j6 R. 2. cap. 4. 

Under the degree of a knight or lords fon. »o R- »• cap. a. 

Under the degree of a barons fon, or knight. H^- ^' «*P- »3' 

So as in legall underftanding, Jfatus and gradus font fino^jwtay ' '*' ^^ "* 
And fo in the ancient writ of t^ call of a ferjeant, * ad fitftum it • Fprtefc ca, 50. 
ffodym fer^ientis ad legem, 14 H. 6. 15. Br. 

The eftates and degrees againft who?n originall writs may be ^^ Addition 44. 
brooght, are the queen, confort of the king, the prince of Wales, 
dnkes, ^ marqaefles, ei^rles, vifcounts, ^nd barpns. Thefe are of * MarcMonps. 
thcgrcater nobiljity, ** W. 6. bre. 

• finifi^its of Saint George, knights banneretfi, knights of the '°^ 
bathe, knights of the chamber, ^ ;n?/i/fj camera^ knights batchelors, b ^^^^ p,^ 
j>aronets, efq^ec, gentlemen. Xhefe are of the lefter nobility. 29 £. 3. part. x. 

Ci'ues, hurgenfes, and yeon^en, which are of the loweft eftates or "»• *9' 
,degrees, Arinigcri. fcuti- 

Therc b another diyifion made in pur • books of Jcflcr npWlity, g"m"°ge*„e^f,*" 
foix. fome J^e names of dignities, as all the knights abovefaid, • 14 h. 6, 14! 
and baronets; and fome of worihip, as efquires and gentlemen. Camb. Brit. 

Daronets were firft raifcd and created by king James, of an P- *4- 
eftate to them and the heires males of their bodies : and where in [ 667 ] 
UiXR^ * ftatutcs and records baronets are named, it is *vitium im- * Rot. paf!. 
trefforis, feu fcriporis^ and fhould be bannerets, who were not of » R a. nu/ 13, • 
inheritance, for that they were knights, which dignity was not de- ^4- '3 ^- »• 
icendabie, nor yet is. Bannerets rightly named. Rot. Pari. 46 E. 3. 1 AV/a!*cap.''i i 
nu. 10. 50 5- 3- nu. 40. i H. 4. na. 53, &c. In letters patents, ,6r! 2. cap. 6. 
Rot. Pat. anno 13 E. 3. m. 13. Will, de la Pool ftaium et honorem 
banerettu part 2. isE. 3. m. 22,23. & Rot. Pat. anno 7 R. 2. 
8. ofUb* Thomas Camois bancrettus, &c. 22 E. 3. fol. 18. a ban- Via, Camb. ubi 
icr, quia nomen bahet ^ s/cxiih^ of the banner, ^c. Corruptly ba- fup. 
'■ ' ' fonet^ 
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Lib. rubr. S. 
Braa.lib. i. 
cap. 8. 



37 E. 3. cap. 10. 
1 R . 2. csu 7. 
]6 R* 2* ca. 4. 
%o R. z. ca. 2. 
7 H. 4. 7. 
2S H. 6. 8. 
32 H. 6. 28, 29, 
^ 3 £• 4. cap. 5, 
Roc. Pari, aona 
J £.4. 



See. before ftat. 
de Milicibus, 
aano i £. 2. 



Juvcn.il. 
fa:. 8. 



Ckcro, 
Cicero. 
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ronet, in 35 H. 6. 46. for baron. Bat let us proceed to fome more 
profitable matter. 

There have been within this realme fince the cooqueft divers 
names of dignities^ which are growne to dis-ufe, and in a matiiftr 
lofl: as, 'vicedomitti, vidams, Va'vqfores^ *viri (as Brafton iaith) 
magna dignitatis, Va^afor enim nihil melius did poteritf quam 'vas 
fortitim ad 'vaUtudinem : urtde <va*vaforia in divers ancient records* 
Cambden Brit. 123. <vava/ores Ji^ve 'valvafius proximt poji harona 
locum olim ienuerunt. See Chaucer our Englifti poet in the Frank- 
lyns prologue. .^ ^^f . 

Some doe hold, that; it had been more fit tg have rivmS 
fome of the ancient dignities, then to have created any of a new 
invention. 

We have fpoken of all the names of dignity, let us now fpcake 
of the names of worihip* 

E/quier^ armiger^/cuttfert &c.] In legall underdanding he if de- 
rived ab armis, qu^e in clypeis gentiliciis honoris in/i^a gifiasU% In 
Spanifli e/cudirOf ah e/cudo^ id efitfiutp* 

In this fenfe, as a name ii eflate and dflgree* it was uftd in 
divers a£ls of parliament before the making of this ad^uid * after 
this adl alfo. £t Rot.Tatl. an. i £. 4. lohn lord Auddcy* tn 
ancient and a noble baron, was named johttnnes Judekj^ armiger, 
for that all the reft of the barons that appeared at that parliament 
were knights : and all dukes, mar^eiie^, earles« vifco^nts, and 
barons of other nations, or which are not lords of the parliaments 
of England, are named armigerii if they be no knights ^ and if 
knights> then are they named militis. 

The fonnes of all the peeres and lords of parliament in theli^ 
of their fathers, are in law efquires, and fo to be named. By this 
^tutc the eldeft fon of a knij^ht is an efquire. 

Gemleman, generofus, Gent iff home. '\ This is alfo a good addition. 
And every gentleman mull be arma gerens, and the bcft tryall of 
a gentleman in bicud (which is the loweft degree of nobiUty) is 
by bearing of ?rines.* For as in ancient time the ftatues or images 
of their ancciicrs were pfoofes bf their nobility, which was a lb- 
lemne and honourable, but yet a cumberfome tryall> whereof^ and 
how in time the)r decayed, the poet fpeaketh, ' 

S lemmata quid faciunt ? quid prodfftpontjj^'kngo 

Sanguine ccnfcrii pidofque ojlendtre wult{t% ,v- » 

Majorum, et J! antes in curribus jEtnylianos, 

Et curios jam dimidioSj nafvmque minor em. 

Cor<viniy et Q alb am auriculis nafoqy&cat:entem ? ISt* 

Tot a licet 'veteres exornent undiqht cera ■ •• 

j^tria : nohilitas fola eft atque unica virtus, 

flaifia gens obfiura quidem^ etfine imaginibus. 
Nobiles/unt qui imagines generis fui proferre pajjitnt. 

So of later times coat-armes came in lieu of thofe ftataes or 
images, and are the moil certaine proofes and evidence of nobility. 
and gentry. 80 as in thefe daies the rule is> nobiles/unt qui infignia 
genttUcia gemris fid proferre pojfunt. 

There is fmall difference between an efquire and a gentleman; 
for every efquire is a gentleman, and every gentleman |s arma 
gerens. 

And 
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And gemenfms vA guer^ 9tt good addidoiis: andif agende^ TI^>'^^ '^^' 
yeoman be named ffnnfter in any originall writ, *c» anpttakb or 7^'^^^ ^;« 
<P^Ktoiient,(hemayabatBandqiiaih the fame; for Oie hath a$ Mod isiult^ 
nghf to that addition, as Wonefle, viTcountefle, marthionefle or y r. «. Dytr^l^ 
^itttciieffe have to theirs. Its. UU teli f»l« 

* A man may have an addition of ^ntleman within this fbtute» *^^'*|!** •? *• 
if jhec be a gendeman by office (though he be not by birth) at JJJJ^^^po^ 
P ^oy of the kings hoolhold, and of other lords, be ; and • derices. JtfrSa hooii* 
b^jp officers in the kings courts of record: and if tliey be out of a\av«fK*a ^fto* 
^ii^l^ office, they are but yeomen j and yet as long as they con- J"*fJ^ ^^ 
tmoe in their office, they ought to be named gentlcmeii, as their /« v•!!^tI^ 
due addition. ^ \!\tl^i^ 

.. A gentleman by ^ reputation, that is, neither gentle by birth» •toH. t.io.i, 
nor by offi^, nor by creation^ but commonly called gentleman, ^ Rcpuidtu* r (t 
and knowne by that name, is a fufficieiit addition within this a^. vulgirUoBlnlt^ 
And fo was it adjudged in^Caters cafe, HilL 25 Elia. in cmmuHi ''^l^^'' •'^^'• 
hanti^ but if he ht named. yeoman, hee cannot abate the writ. ^ x.ib. 6. fol. 67, 

A bench knight challenged ^ John Kingfton yeoman, the kings HUi. ss ^l'** ^^ 
fabj^, atqertaine jx^s and, deeds of armes, kc. undt rex (faith communl binco, 
the regofd) ut didm Johannes bonorahilmi in pr^pmijffis eueipiatttr, LfbTiuH' fol. 
ipfitm Jobannem in orSi^em \giHeroJorum adopta'viu ^t armigerum ,q^*^ JJJ^ g^' 
fonfiituit, ft aetera honoris infignia coneeffit* And fuch a gentleman Vid! lib! }nr. fol. 
or efquire ib created, is an a&ition within this (latute. jot. nu. 7. a 

* Since the making of thi»-&tttte, efquire and gentleman were f«"«^ "^ ^^'i 
more frequently by force of this aft ufed, as additions in originalli, rR^J/pJJt? 
&c. and afterwai^f were commonly ufed in deeds and other A>e- ,j i^/,, p'trt i • 
p&kies. « He that bath taken any degree in either oniveruty, • Not0,th« 
Jnay be named by that degree without queftkm, being within the cwitJon oft 
direa letter and meaning of this ad ; and if he hach uken any dc- f •"„"!'?• • 
gree in divinity, he may have the addition of clerkc. J',"' 6. «?' ^ 

^ Teonutn or jeman»'\ This is a Saxon word ^uen gemen, the 7H.4. ' 




Ana as of anacni ome the ■ gentleman held per fervtttum jcuth tuti-*, i*ux. 464* 

by knights fervioe, fi> the yeoman held per ferofkium/oca, by fo- * H. $, ctp, p 

cage. OftbbdMeefeeFoneibie,cap. 25.&29. ^J^ *'*?''* 

TThis degree is a good addition within tiiis (Utote, and is ap- tjt^^^'''''^'' 

plyed ondy to die man, and not to the woman. h fi^u, ci* %^ 

We have onkted • citizens and borgetfes (albeit they are fuch $c cjf«s^« 

«; arecaSed to parlianant) yet becaofe they are no (uSkknt ad- * i« ^^ 4- »*• 

«tM» (being too general) within this ad, we have omitted 'JM^^^f-T 

(4)^ ^Jfier,'] i. an, feu ariificium, Latine Mdtur, my/lerium, 4E 4,'iJ, 
^Jpicr nyilerie. Miflirr derivatur a maifire^ Laiine magiftenum, 5 t* 4 «4*# 
bnofe no man oogfct to exercif:; it, bot he tliat » a mait4rr of it, ' "♦ 5- V 
-i^fcerBalafgewoid, aodincludeth all lawfiill arts, trades, and ^ ;"//!* 
wq^ooiis, as t^ylor, merchant, mercer, horbasdman, labourer, ^^Xt 
'JjJ^L t^^^ * servant, g-ooine, or fernsor ve coadd;tSi9r,t u H. C4> 
ftth«ttisaa.becaofc they art lict of asy myft-rie, Aud • uam^ ?: H- v. $5. 
n«rr. bodcr, pri-rr, or the l:kr, are addition of office^ a«l not 4 H- ^ ^^^ 
araayiDyfcncorcccaDatk>i3. ^ut^^ 
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* Trade dkltur a tradendo^ quia tradit nobis nectj/aria : the Saxon 

word is Cpcepc, Crasft, hodie craft, id eft, trade. 

14^. 6. 15. if a man have divers arts, trades, or occupations, he may he 

5 E»^« 33- named by any of them : but if a gentleman by birth be a mercer 

['669 ] (as many younger fonnes of gentlemen be bound prentices to arts 

and tracles in JLondon, and elfewhere) if he in an original, &c. 

. be named mercer, or of any other trade, whereof hee is in truth, 

he may abate the writ, &c. for he ought to be named by the de- 

% gree of a |entleman« becaufe it is worthier then the additiodiiof 

any myfterie. ^ 

27.H^6. 4. ^^jj (q j^ j3^ jf Qne man be a duke, a marqae0e> earie, vifcount, 

t E. 4.* 142. *"^ baron, all thefe dignities ftand diiUndlly in him, and the greater 

35 H.6. 12^ drowneth not the Icfier, yet ihali hee be named in briginair writs, 

&c.' by the worthier dignity, i;ix* by the name of a duke onely 

within this a£l. 

Having diligently obfcrved the order of this w€t, we find, that 
in fome cafes the order thereof is obferved, and in cfthers not. In 
appeales and inditements of treafoh or felony, &c againft the 
greater nobilit)', as dukes, marquelles, the order of the ftatote is 

Surfued, vi%. For, i. the eftate and degree (for example) of a 
uke, &c. is named, and after the towne and county. Edwards 
dux Buckingham nuper de Ni in com' Gleac*, And (o it is when 
one is named of a citie, which is a countie of it felfe, the like 
order is obferved: as y, S. pannarius-'de London in cnn* cinjitatis 
London, 

But in caie of the lelTer nobility, and all other under them, the 

tosvne and county are named before the additions as, Tb. C, nupir 

deD. in com' ifef, miles, Jo, C, nuper dtD, in com' M. cfrmiger. N, C. 

nuper de D, in com* M, merchant, ^r. 

7 Tt. 6. 39, (S) ^^ i'^ 'villes, ou hamlets, ou liens, et les counties,"] VHIes^ For 

a2 H. 6. 29. jij^fjj (^ ^jjg ftrft part of the Inftitutes, fed. 171. And if there be 

XI £.^51. 2>, major, and D, minor, and not D, tantum, he cannot be nasied 

pf D. for there is no fuch towne. 

(6) Hanileis,^ See the firft part of the In^itutes, ubifitp. And 
It is at the eledion of the party to name him of the hamlet or 
towne. 

(7) Licus,] Thefe be underflood of places knowne out of any 
Towne or hamlet. 14 H. 6. 24. 35 H. 6. 30. 21 £. 4. 89. 4E- 3. 
129. 19 E. 3. bre. 467. 7 H. 6. 24. 37. 20 H. 6. 30* 7 H. 4. 27. 
17 E. 3. 56. 43 E. 3. 5. 

Hra£t. lib. 3. fol. By the ancient common law of England, fecundum antiquam con- 
124. b. fiietudinem did potent defamiUa alicujus, qui bofpitatus fuerit cum alio 

29 H. a. I. ^^^ ^^^ noStos, et 'vocatur Hogbenehyne, 

(8) Ccunties.] See the firft part of the Inftitutes, fed. 61. 
& 248. 

5- tl*r. firft part But feeing that ancient boroughcs were firll townes, and cities 
«.r the inrtitutcs, ^y^^p formerly boroaghes, if a citie be a countie of it fclfe, wherein 
-• H 4i^^ ^^^ divers parifhes, yet the addition de London, or nuper de London, 

27 H. 6. 4. is fuflicient within this (latutc. 

48.4. 10. • The addition of a pariih, if there be two or more townes 

5 E. 4. 142. within it, is not good, but if there be one towne, the addition of 
♦ ' ^ H 6^ - pariih is good within this llatute : and it fhall not be intended (if 
'?/h.6.3o.*"' *^ ^^ ^^^ pleaded) that there be more towns then one in the 

4 E. 4. 4T. pariih 5 for ncn pr^tfumitur phralitas, 

5 K.4. io. Tills fiatutc extends net to fome cafes, though the defendant be 
Zi E. d. 2. 

'. y%. IJbf 4. (Si. 14. Aru::'icl!. 

V not 
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not named of any towne, hamlet, or . place. <» As in an adion of • 7 H. 6. i, 

debt, the writ is, ^^cipe R. G. rederi etcUJut de T. without al- J^ *^^* |j 

J^ging in what town, hamlet, or place he is dwelling. So if the ^ ^\ ^ * 

^4ecipt in an a^Uon of debt be, Prct^ Tbt^ Chafe cancdlario uni'uerfi^ 

toHs OxoH*, withoat faying ^ Oxouia, So in a writ brought againfl 

the holband and his wifq^, or the abbot and his commoigne, the 

plaintife need not ihew^a what towne, &c. the wife or commoigne 

dweU; fof the lavip ihall intend (which ever intendeth the beft) p Alias dia' 

.that tb^parfon ii^.reGdeiit.upon hisre^ry, the chancellor upon ^^H*5.?',f ^ 

bis offipe, the wife vfjifi her hufband, and the monke with his ^5 y^^ g ^^] 

fovei^ne. , j^- 4E.4.10. * 

P; T^e additiyyEJi^U o^ ^^^ lellatB, decree, qr myfter^ as the %\ £. 4* 15* i^'- 
towne, hamlet, or place, ought by force oF this ad tob; .alledg^d 33 H. 8. Dyer, 
jtt fnmo aomiae ; for the proper ufe of an alias aicV is, to agree ?°£.^'i/,f**' 
with the record, or fpecialty whereupon the writ is grounded, and ^g h. 6. hre. 
is not traverfable. xoo. 28 H. 6. 9. 

The addition t9f fUlt eAate, degree, t)r myftery ought to be by [ 670 ] 
force of this aft, as the defendant was of at the day of the writ 9 E. 4. 2. 
porchafed, and not with a nufer, as fufer armiger, nitper monachus, *'h^6^' ^' ^* 
Mit muper c6mis dt Z). l^c. but a nuper may be of the towne, &c. be- * ^^ ^*:^ 
caafe men doe often remove their habitation. And this diftindion ^ y,. 3. 28. 
4p{»earech by the a& it felfe, by reafon of thefe words in the a£l, 
rebting to the townes, hamlets, &c. Ou ilsfutr*, ou/ont. 

The end of the purvicw'of this aft was, that the peHbn of the 
<lefendant in originalls, &c. where procefle of outlawry did lye, 
ihould be fo defcribed by certaine additions, as one man might not 
l>e troubled for another. See other flati^tes made to the fame 
«fnd. 8 H. 6. cap. io« * 6 H. 8. cap. 4^ 5 ]£. 6. cap. 26. si^l* • Dyer,4 ElU. 
<apu 3. & 9. 2Z3> 214. 

(9) JJais utlagariesJoHt proHOUttce, queils/oii*t 'voldes, ^r.] This 
-being a judgement in Uw is interpreted to be made void by a writ 
of error, or by the plea of the party coming in upon a cap. utUgai*, 
according to the courfe of the common law : for though the words 
of. the ftatute be 'ooides, yet it is but voidable by a writ of error, 
or. plea; which ist worthy of obfervation. 19 H. 6. fol. i. 8 H. 6. 
cap. 10. pi. coni. 137. b. 7 H. 6. 27. 39. 10 H. 6. 8. 11 H. 6. 
19. 67. 19 H. 6. 58, &c. 20 H. 6. 2o. 21 H. 6. 23. 55. 37 H% 6. 
i« 3S H. o. 1. 22 H. 6. 18. & 23. 36. 30H. 6. 1. 21 K. 4. 94.73. 
I B. 4. 2. 2 £. 4* 10. 4 £• 4. 10. 41, 42. 22 £. 4. 37. 10 E. 4. 
13. 5 H. 7.16. iiH. 7. 5. 21 H. 7. 1.3. 3 El. 192;' jb. 4£l. 
D/«r, 213, 214. fc.ii. 

(10) ttr ixetption dtt pariuJ] But if thr defendant, albeit hee 7 H. 6. 37. 
liath nothbch addition as thb ad requireth, yet if he appdhffeth 35,"* 6- ^'^* 
upon procefie, and plead, taking no advantnge thereof by ex«ep- irf. J"^ .^ ^^ 
Uon, be hath loll the benefit of this aa. .^t ej 

(11) Mjoyejtt accordant al rtcords tt faits, t^r.] Ahundans cau- 3 H. 6. 24. 35- 
uIm nonnociti but if the addition prefcribed by this a6i had varied ^^ H- ^* 9* 
from the record or deed, yet being injoyncd by aft of parliament ** ^•4- 95* 
to be contained in the writ, &c. fuch ' yariance (hould not have 

abated the writ, albeit this clauie had been omitted; but yet an 
aft of parliament cannot be made too plaine. 

(li) Et file let ckrkes del ehancerie,] /. e. les ccttr/etours. Clerici Fleu, lib. 2. ca. 
i/^r«oyS<, that make out originall writs. Of thefe there be in the i».i4&i5H.8* 
chancery twenty in number. To every of thefe are appointed cer- **?• ^* 
taiae coopties, and are a corporation of th^mfelves. . . 

(12) Dejlre 
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(13) Dejfrc pumtes, ft fainfim ftr U J^ftrtthn dil chancellot,^ 
This Lvaendeth to the lord keeper ot the great feale, as often elfe- 
where hath been obferved. 

(14) £t commencera cefi wiitumct m tetur liem ml /tut dt pari it de 
la feaft de S. Michael frochein nfiumt.'] This parliament began. 
15 Pafch' I H. 5. And this fiatate was made, when a6b of par- 
liament were nut printed* but were bf tile flierifes proclaimed iiM. 
eTer)r connty (as elfewhere halh been iheweif :) and t^rtfore t(^ 
the end the fabje^ might take nocics tkeiC(p£ day wa# riven b>#- 
this adt untill the leaft of Saint Michaetitk afcfaangeV AOoiving ^^ 
but at the kines fait this a6l be^ P'^'^*^ ^ ^^ ^ king^s 
learned counceU were amrtmits in ^Ikujjt^ WtA had lirfBcxen^K 
notice of this a£t 



C 671 ] An Expofition upon the Statute of 27 Hw S ^3* 
ca, 16. intitled. An Ad concerning Inrol— MSi" 
ments of Bargaines^ and Contradts of Land: lEsd^ 
and Tenements A , . . 

12 £ itena£led bvthe authority of this :pre{ent.|^IiameQ».tf-«3^ 

that from the laft day of July, which {hall be t%j^ year 
of our Lord God 1536. noroamiors, lands, tenemeniBi or joithe 
hereditaments (hall ^fle, alter, or change from one tcanodiei 
^Thereby any ftate of inheritance or freehold fliall be made (i]l^_ J» 
or take efte£l in any perfon or perfons, or any ufe therei — ^^^ 
to be made, by reafon ondy of any bargaine (2) and fale tUae-i^^- 
of (3); except the feme bargaine and fale be made by wririn^^ ^S 
(4) indented (5), fealed and inroUed (6) in one of the king ^^ 
courts of record at Weftminfter (7), or clfe vdthin the fam»- -^ 
countie or counties where the ferae manors, lands, or tenement — ^ 
to bai]gatiied and fold, Ive or be, before the cuftos rotuhru tm " 
(9), aadtwo juftices of the peace (8), and the clerke of tba * 
peace of the lame oountie or counties, or two of diem at ^ 
loift^ whereof the derke of the peace to be one : aad the fiune 
iflroiment to be hid and made within fix monetht next afie^- '^ 
the date of the feme writings indented (10), the fiune eufto^ ^^ 
rotulortmy or juftices of die peace, and clerke, taking for th^^^ ^ 
inrolment of every fuch writing indented before them, whcr^^^ '^ 
the laud comprifcd in the fame writing . exceed not the yearljB^s=/ 

value of 40 fhillings, 2s. (11) that is to fay, I2d- to the juf " 

tices, and 1 2 d. to the derke, and for the inrolment of every^-^^ 
fuch writing indented before them, wherein the Jand. coi|iprifed~ 
exceed die fumme of 40 fhillings vearly vahie, 5 s. that is to 
fay, 2 s. 6d. to the faid juftices, and 23. 6d. to thefaid clerks 
for the inrolling of the feme. And* that the clerke of the peacer- 

for 
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<br the time being, within every fuch county, fhall fufiiciendy 
inroll and insrofle in parchment (12) the lame deeds or writ- 
ings indented, as is aforefaid, and the rolls thereof, at the end of 
every yeare (hall deliver unto the cujioi rotukrum (13) of the 
fame county for the time/ being, there to remaine in the cuftody 
of the £ud cufi^s rtauhrutn for the time being, amongfl: other 
records of every df. jthe fame counties, where any fuch inrol- 
tnems^kfiU beTo%iadc, ttvdie intent that every party that hath 
to doft^^erewidi -iji^tirefort ^nd fee the efFeft and tenour of 
ever/lfUch writinaftnlirolled, 

(1) Of inheritance^ er freehold /ball he made^ ^r.] After the fta- 
tute of 27*11. 8. cap. 10. of transferring ufes into poffeflion. If a 
man by his deed had bargained, and fold for valuable confidera- 
tion,*«»y lands> lAfC'^f any eUate of inheritance, free-hold^ or for 
year«Sy the fame had been executed by the faid adl of 27 H. 8. 
cap. io« Now this a6t of inrolments reftraines cnely eflates of 
inheritance and free- hold; and therefore bargaines and fales for 
yeares, for what number foevefr, are not reflrained by this a£t> 
though it be not by deed indented nor inroUed. 

(2) ^ reafen onlv of any hmrgaine^ (ffr.] If a main for valuable 
con£deration by deed indented doe bargaine and ^H 4ahds to 
Another aod his heires, and before the deed be inrolled he levieth 
m fine, or maketh a feoffment to the bargainee and his heires of the 
£ime landi^ and after, and within the fix moneths the deed is in- 
rolled, the bargainee (hall be in by the £ne or feoffment, and xiaot 
by the iiilgaine and fale, both by reafon of this word only, &c. 
and that the eflate by the common law veiled (hall be preferred. 

(3) Of any hargaine and fale thereof] Firft, what is a bcirgain 
And -ude i Sec, A bargaine and fale is a reall contra£l * upon va- 
luable confl^eration for pafilng of manners, lands, tenements,, or 
lijefeditaments by deed indented and inrolled within fix .moneths 

^tL&ie;x the . date of it, without livery of feifm, or attornemcnt of 
tenants. 

X f the bargainor be in poffeflion, this is a facile and ready afTurance, 
but the feoinnent reduceth and refloreth the pofTefljon to the feoffor, 
'and pafleth the land to the feofR^e, though the feoffor had been dif- 
ieiied, Sec. and the inrolniciit is not pleadable <ts the feofiment is. 

Secondly, whether thefe words of^ [bargain a^d faleifanly, or 
equipollent words may be ufed, 8cc, to tak<; efreQ by fonqe^f this 
ilatuce i (though it be good to ufe thofc words mentioned if^^is 
ad, yet af e they not of ncceflity to be ufed^,for whatfoevcrwftrd 
upon valuable confideration w.ould have raifec! an ufe of any lands, 
tenements, or hereditaments at the common Jaw, the fame doe 
amount to a bargaine and fale within thi<^ (latute : as if a man by 
deed indented and inrolled according to this adt doth covenant for 
valuable confideration to fland feired of lands to the ufe of another, 
&c. this is in nature of a bargaine and fale within this aft. 

A. feifcd of ccrtaine lands in fceM"mifcd the fame to C. for life, 
the remainder for life referving a rent at the feaft of Saint Michael, 
and of the annuntiation ; A. by indenture, in confideration of 50 
pounds, doth demifc, grant, fct, and to farmc let the fame lands to 
B» for 99 yeares," referving a rent at the fame fealls prefently, and 
C. theieilcc for life did not auorne; and it was adjudged, that the 
8 f^id 
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Lib. 2. fol. 36. 
Sir Rowl. Hcy- 
wards cafe. 
Lib. 8. 94* 
taxes cafe. 

[672] . 

Trln. 33 Ell ^ in 
communi banco, 
int'Ric.Llbbear. 
plaintife en 
wafte, & £liz. 
Hynd defendant^ • 
lib. 5* fdi» 71. 
Hynds ctfe. 
•Pl.com. 307.8- 
30 H. 8. tit, at- 
tornemcnt, 
Br. 29. 



19 H. 6. 6. 



Lib. 8. fol. 9t, 
94.. Foxes cale* 

Lib. 7. fol. 40. 
IJcJIfs call". 
Lib. 2. fol. 93, 
94. ror.cs cafe* 
Lib. int. Co. 
Z16. a. b. 

Lib. 8 fuL 93, 
94. Foxes caic. 
Vii!. li.a.fo.^,-. 
SirRnwlanJ 
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4Mar.Dyer,fol. 

146. VilUm 

We. 

Lib. IX. fol. ^$^ 

ft. Harpers cafe. 

Lib. I. fol. 176. 

MildniaTCS cafe. 



I • Lib. 5. fol. 20. 
b. Sdles cafe. 

See Stiles cafe, 
ubi fupra. 



[673] 

Trin* 29 Elix. 
in the kiogs 
beAch, 



See the iirft part 
ot the InftUutesy 
{t&. 66. foL 52. 
Vid. 4 £. 2. tit. 
Obligatioo j^ 



f 



Stat, de 27 H. 8. Cap. i&i 

iaid demife and mnt upon the confideration of 50 poands aHioimt-< 
ed 10 a bargaine and fale for the (aid terme. So if a mart 
for valuable confideration doth by deed indented and inrolled alien 
or grant the land to a man and his heires. Sec. this is a bargaine 
within this flatute, et/ic difinilihus. Bat inafrauch as the inten> 
tion of the parties is the prindpall foundation of the creation of* 
ufes, if by any claufe in the dfeed it appeareth, that the intention of 
the parlies was to pafTe it in pofTeffion by the commoil law, ther^ 
no ufe (hall be raifed : and therefore if any letter of attorney b& 
in the deed, or a covenant to make livery, or the like» there no- 
thing (hall pa(re by way of ufe, bUt according to the intention oE^ 
the parties pofieffion by the common law. Aftd albeit no v&loabl^ 
confideration be exprefled in the indenture, yet if any were given^ 
the fame may be averred, and the land doth fnfficiently paiTe. 

A. by deed indented and inrolled in confideration of 100 pomjd^ 
pxxdi by B. bargaineth and fellech the land to B. C* and D. parties^ 
to the indentures : in this cafe the laild pafleth to them «»; fbt — 
although the valuable confidet^tion be exprefled to be paid by one^a 
yet it mn(t be intended, that it was paid for them all« to duf end^ 
that the land may pa(re to them all, according to the meaning olH 
all the pardes, and a confideration given by one of the parties* ia^^ ' 
fufficient to convey the land to them all. 

(4) Except the fame bargaint aitdfidi he nudity varitlng.^ Firft^^-^j 
it mnft be by writing, and not by print or (buiip. 

Secondlv, it muft be * written in parchment or psfier, and no^ ^t 
upon wooa, (lone, lead, or other materiall. *' 

(5) Indented,^ If the deed begin, H^ecindenittra^ At, This in— -• 
denture, yet if the deed be not indented, it is no inSentsre; bu*' «« 
if the deed be indented, though the deed doth beginyj This deec=:»<i 
made, without mehtioning the word of indenture, yet is it a writ— ^==- 
ing indented within this fiatute. 

In an adlion of debt between Scudamore and others plaliitifes ^t 
and Vandenftene defendant, upon an indenture of charter party th^^^. 
cafe was this : the indenture of charter party was made betweei ^ 
Scudamore and others owners of the good (hip, caUed B. wiiereo=:' 
Robert Pitman was mailer, on the one partie, and Vandenlteneor =■ 
the other party. In which indenture the plabtifc did coven^^^ 

with the faid Vandenftene and Robert Pitman, and alfo Vanden 

ilene covenanted with the plainti(e and Robert Pitman, and bomid^ 
thcmfelves to the plaintife and Robert Pitman for peHbrmance 0^^ 
covenants in 600 pounds. A nd the conclufion of the (aid indentur^^ 
was, " In witnefTe whereof the parties abovefaid to thcfc prc(hi^^ 
" indentures have put to their feals." And the faid Robert Pitmax^- 
to the (aid indenture put his hand and feaf, and delivered the ^>m^^^ 
The defendant in barre of the faid adlion pleaded the releafe o^^ 
Pitman, 5rc. whereupon the plaintife demurred. And it was ad— -^ 
judged, that the releafe of Pitman did not barre the plaintife, be-— ^ 
caufe hee was no party to the indenture. And the diverfity wj 
taken and agreed betweene an indenture reciprtKall between^ 
parties on the one fide, and parties on the other fide, as this was ^ 
for there no bond, covenant, or grant can be made to or with anjr^ 
that M not party to the deed. But where the deed indented is nocf 
reciprocal!, but is without a between, &c. as, omnihus Cbrrfti £de^ 
li6us, ^c, there a bond, covenant, or grant may be made to divert- 
ftvcrall pcrfons. 

(6) And 
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(6) Ami iar^UeJ.] Albeit the inienrure ^3S hath been (aid) 39 S- 3- 39- 
may be either of parchmeot or paper, yet the inrolment m aft be in 4o** 3* S» 
toarchment onely; and ib it b expreffed in the daafe of inrolment 
by the derke of the peace, vne. That hee (hall fufficiently inroll 
and ingrofle * in parchment the fiime. And fo moch is implied, * Nota« 
when the inrolment is in any of the kin^ courts cf record at Weft* 
minfter; and fo was it adjudged, as M. Plowden cited ic before the 
lords in parliament, mjio 23 Eliz. in the great cafe between Herbert 
and Vernon, which 1 heard, and obferved. 

A deed knowledeed by the hoftsand and wife (hall by the com* 
mon law be inrolled onely for the hafl>and, and not for the wife, by 
reaibtt of the covertor^ and though it be inrolled for both, it bindeth 
her not. Otherwife it is by cuftome, and none hath power to 
examine a feme coyert without writ. 29 H. 8. tit. Faits inroll* 
Br. 14. 7 £. 4. 5. FiJ. 34 H. 8. ca. 22. 18 £. 3. 29. 45 afi". 8. 
14 E. 3. execation 73. 19 R. 2. eftoppel 281. 21 E. 3. 43. 24 £. 3. 
04* SI Eliz. Dyer, nA. ^63. Kelwev 12 H. 7. fbl. 4. j^c. la H. 4. 
' 12. 29 IL 8. £uts inrou Br. 15. lib. lo. Mary Portingtons cafe, 

fi>1.42. 

If an infimt acknowledgeth a recognizance, ftatute merchant, fta- Vid. Rcgift. fbl 
.tnQte ilaple,or obligation in the nature of a ftatute ftaple, or inroll '5<^- ^'^^' 
ail obligation, in all thefe cafes he muft avoid it in an audita querela^ 7*EI. ni b? 
^i|ring his minority; for it maft be trycd by infpedion, and thefe Harrifons cafe. 
concerne but perfonall duties. But if an Lnfant bargaine and fell 7 E. 4. 5. 13 R. 
lands which are in the realty by deed indented and inrolled, he may ?• «"d»t. quereU 
ayoid it when he will; for the deed was of no efFcft to raife an ufe: ^^^^ ^llJ^' 
and this ftatute is to be intended of lawful! and eiFe6luall bargaines g^, ig^ElV**' 
and iales, and fach as would have raifed ufes at the common law, audita quer. a;. 
and doth onely reftraine the execution of them that be of efFeft, 8 H. 6. 30. 
except the deed be inrolled. And this ftandcth with the reafon of '5 E. 4. 51. 
the common law, that none but effcduall deeds ought to be inrolled ; J "^ J* * ^' 
and therefore a deed of feoffment ought not to be inrolled before ^% £.'3/31. 
firery. But in cafe of a fine the infant muft reverfe it during his 16 H. 7. 5. 
ninoritie : for the conufance is taken by force of the kings writ 44 ^* 3- 7* b* 
before a judge, and is voidable by the common law. 

That upon a bargaine and fale by deed indented and inrolled, a 
^nt may be referved, for the ufe and pofleflion pafleth tanquam Uno 
jtiUu. See lib. 2. fbl. C4« in Sir Hugh Cholmleys cafe. 
^ (7) In airf of the kings courts of record at Weftminfter.] That 
is, in the kines bench, the chancery, the commcjn pleas, and the f 674 ] 
exchequer. And though the words be, at Weftmmfter, for that at 
the time of the making of this aft, thefe courts were there; yet if 
diefe be adjourned into another place, the inroknent may be in any 
of thefe courts; for the inrohnent is confined to the courts, where* 
fpever they be holden. 

(8) Or elfe in the fame county, &c. before the cuftos ro- 
tulorum, and two juftices of peace, and the clerke of the peace, 
&c. 

(9) (^^ftos rot.'] This officer is a juftice of peace, and is of the 37 H. S. cap. i. 
gift of the lord chancellor, or lord keeper, and he may exercire his 3 E. 6. cap. 1. 
ciffice by deputy. He hath the keeping of all bargames and Tales 

by deed indented and inrolled, and of all the records and rolls of 
the feflions of peace, • and of the commifiion of peace it felfc, and • 9 E. 4. a. 
thereof he taketh the name of his oftice to put hmi in mind of his 10 H. 7. 7. 
duty. He hath the gift of the clerk (hip of the peace, to exercile 
II. I-^iT. 3 X by 
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by himfelfe or his deputy, but he continueth no longer in his place/ 
then the caftos rotulorum doth. 

(10) The fame inrolment to hi bad within fix wumetbs wixt 
after the date of the fame 'writing indented,"] The ^x moneths (hall 
be accounted after the computation of 28 dayes to the moneto. 
After the date, and afier the day of the date upon this a£l is all one; 
fo as the date it felfe is taken excluiive. And yet in the report of 
juflice Dalifon it is faid, that it was holden anno 4 £liz. that if it 
be inrolled the iame day it beares date, it is fufficient ; but.the fafe 
way is to inroll it after the day of the date. And yet where it hadui 
date, and is delivered after, it (haU take eflfed to pafle fram 
the bargainor from the delivery ; for then it became his deed* and 
not from the date : but the deed muft be inrolled within fix monetb 
after the date. 

£vcry deed (hall be intended to be delivered on the £mie day 
that it beares date, unlefTe the contrary be proved* And it is tM 
beft courfe (according to the intendment of law) to deliver it tk 
fame day that it beares date. But if the deed indented hath 00 
date, then the day of the delivery is the day of the date of that 
deed, and may be inrolled witliin fix moneths after the dolifcry. 
And when the deed is inrolled within the fix moneths, then it pafletk 
from the delivery of the deed. And albeit after the delivery and 
acknowledgement, either the bargainor or the bargainee dye hefbnl 
inrolment, yet the land pafleth by this ad; for the words thereof 
be : No mannors, lands, tenements, or hereditaments (hall pafle of 
any eftate of inheritance or freehold, • except the deed be inrolled. 
So as by the common law and the flatute of 27 Hen. 8. of nfes, it 
fliould have paHlJ. And by the words of this ibtute, whea tlie 
deed is inrolled, it pafleth ab initio. 

Between Andrew Mallcry plain tife, and Jennings and othcrJ 
defendants, the cati: was this: one Sewfter was feifed of certaine 
lands in fee, and knowledged a recognizance to Turner, whofc 
executrix brought z/cire fac* upon the recognizance bearing date 
the 9 day of November, an, 41 Eliz. againll Sewfter, and alled«d 
him to be feifed of the (aid lands in dominicojkoy ut defeodo^ the day 
ef the fcirefac* brought, which was traverfed by the other partjr» 
And the truth of the cafe, being by long pleading difdofed to tic 
court, was this: Sewfter 7. dh No'vemh, before the recogmzanct 
knowledged, by deed indented for money, had bargained and ibU 
the faid land to anotlier, and the deed was inrolled zo Nov. follow* 
•ing. The queflion was, whether Scwfter was upon the whole 
matter feifed in fee the 9 day of November, the deed being not 
inrolled untill the twentieth of the fame November. And it was 
adjudged una voce, that Sewfter was not feifed in fee of the kitd 
the 9 day of November, for that when the deed was inrcdkd, thi 
bargainee was in judgement of law feifed of that Und» from tbi 
delivery of the deed. And it was refolved, that neither the d?tth 
[ 675 3 of the bargainor, nor of the bargainee before inrolment, ihall 
hinder the pafling of the eftate. And thit a celeaie of a ftrtoger 
to the bargainee before inrolment is good. So as it hold nothy 
relation between the parties by fiction of law ; but in point of ftatt 
as well to them as to Grangers alfo. And that a recovery foffered 
asatoit the bargainee before inrolment (the deed indeated bciag 
after within the fix moneths inrolled) is good, for that the bar- 
gainee was tenant of the freehold in judgement of law at the titnf 
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W the i^covcry. And non refert, when the deed indented is know* 

tedged, lb it be inrollcd within the fix moheths. And all this was 

^afterwards affirmed for good law by the court of common pleas 

^Ttin' 3 Jac. regis, upon a fpeciall verdift given in an ejedionefirm^ Tnn. 3. Jac. Sa 

?>etwecne Lcllingham plaintifc of the demife of Thomas Fitzher- communi banco 

i>ert efquire» ancf Alfop defendant : and further, it was there rc- 

tblvcd, that if the bargainee of land after the bargaine and 

i5tle, and bcfpre the inrolment doth bargaine and fell the 

Tame by deed indented and inrolled to another ; and after the 

*rft deed is inrolled within the fix moneths, the bargaine and 

falc by the bargainee is good: but there in the principall cafe, 

in f^^t^ ot the fpeci&ll manner of the penning of the meane 

bargaine and f^le, the court being divided, v/«. three judges 

again ft two, judgement was given againft it. 

The day of the moneth, and the yeare of our Lord and Saviour 
Chrift»'Bnd the yeare of the kings raigne are the ufuall dates of 
de^d^. And the day of the moneth by the nones, ides, or kalends 
fa fufficienr. 

{11) Tie cuftos rotuhrumy or juftices of the peace f and ckrke^ 
■tmkiug for the inrolment of every Jucb <wr4ting» &c. ttvo JhilUngSt- 
^c] A good prefident, when parliaments appoint new labours, 
&c. that they would alfo limit and fet downe in certaine what {^^% 
fiiall be taken for the fame, as here it is done. 

(12) The cJerke of the peace Jhall fufficiently intoU in parchment » 
&c.] Of this fomewhat hath been faid before. 
• (13) Shall deliver them to the cufijos rotolorum.'] For (as hath 
been faid) he is the keeper of the records and rolls of the feffionsof 
. l(he peace of that county. 

Provided alwaies that this aft, nor any thing therein con- 
tained, extend not to any mannor, lands, tenements, or heredi- 
taments, lying or being within any citie, borough, or towne 
corporate within this realme, wherein the maiors, recorders^ 
cbamberlaines, bailifes, or other ofHcer or officers have au- 
thority, or have lawfully ufed to inroll any evidences (14), 
deeds, or other writings within their precindt or limits: 
9ny thing in this a6t contained to the contrary notwith- 
standing. 

(14)' in any xiiie^ horough, -or to-tune corporate^ njoherein thi 
maiors f Sc^, have authority to inroll evidences ^ &c.] Refolved by 6 El. Dyer, aa^. 
the opinion of the juftices of both benches, that a bargaine and in ChilbaiM 
fate for valuable confideration of houfes, or lands in London, &c. <^'** 
by word onely is fufficient to pafte the fame; for that houfes and 
hinds in any city, &c. are exempted out of this adl: and at 
the common law fuch a bargaine and fale by word only raifed an 
nfe. And the ftatute of 27 H. 8. cap. 10. doth transferre the ufe 
kito pofleifion. 

• When the makers of this aft. had appropriated the inrolment of r g-^ n 
«U indentures of bargaine and fale to the kings foure courts afore- L / J 
iaid, it was neceffary to make a provifion for cities, &c. which had 
^athortty to inroll, and that there fuch bargaines j^d fales ihould be 
nroUed« Sed defstnt verba: for by the wo^-ds, the mannor?, lands, 

J X 2 tenements. 
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tenefnsnts, and hereditaments are exempted out of th« £nii ad« 
without any provifion for inrolment within thofe cities, &C. 
Hill, zo E. I. in If a deed be (hewed in court, or in the cuftody of the court, and 
banoD Rot. xoo. by mifchance the feale is broken off, the court mail inroll the deed 
*'°*""^ in court for the availe of the party. 



[ 677 ] An Expofition upon the Statute of 32 H. 2. 

Cap. 5. Of Executions. 

\X/' HERE AS before tbis time divers andfundry perfons 
have fued executions, as well upon judgements for tbom 
given of their debts or damages, as upon fuch tetutes merchants, 
itatutes of the ftaple, or recognizances, as have been to them 
before made, recognized, aiul knowledged; and thereupon itich 
lands, tenements, and other hereditaments, as were lyabie to the 
fame execution, have been by reafonable extent to them de- 
livered in execution for the (atisfaAion of their iaid debts and 
damages, according to the lawes of diis realme. Neverdie- 
IpSk^ it hath been oftentimes feen, that fuch landst tenements, 
and hereditaments fo delivered, and had in execution, have 
fceen recovered, or lawfully devefted, taken away or eviSed 
from the pofleflion of the faid recoverers, obligees or recogni- 
Zees> their executors or affignes, before fuch time as they mrc 
been fully fatisiied and payed of their debts and damages, widiout 
any manner fraud, deceit, covin, collufion, or other defiuilt in 
^e iaid recoverers, obligees, or recognifees, their executors and 
affignes, by reafon whereof the iaid recoverers, obligees and 
recognifees have been thereby fet cleerly without remedy, by 
any maner fuit of the law, to recover or come by any fudi part 
or parcell of th^ir faid debts and damages as was behind, and not 
by them levied or received, before fuch time as the &id lands, 
tenements, and other hereditaments fo by them had in execu- 
tion, were recovered, lawfully devefted, taken or eviSsd oiit of 
.♦ • , . . and fi-om their pofleffions, as is aforefaid, to their grdat hurt and 

lofTc, and much feeming to be againft equall juftice andjgood 
• confcience. 

For reformation whereof, be it enafled by authority of this 
prefent parliament, that if hereafter any fuch lands ^2), tcnc* 
menls, or hereditaments, as be, or {hall be had and delivered {3), 
to any perfon or perfons in execution (i), as is aforefaid^ jupon 
any juft and lawfull title, matter, condition, or caufe (4) where- 
» . withall the faid lands, tenements, and hereditaments were lyaUe, 

tied, and bound, at fuch time as they were delivered and taken 
into execution, ihall happen to j>e recovered, lawfully deveftied, 
taken, or eviilecl (5) out of, and from the pdTcffion rf any^fiieh 
* perfon 
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perfon and peifons as now have and hold, or hereafter (hall have 
and hold the &tne in execution, as is aforefaid, widiout any fraud*, 
deceit, covin, cdlufion, or other default of the iaid tenant or te^- 
iiants by execution, before fuch time as the &id tenants by execu- 
tion dieir executors or affignes (6) fhall have fdly and wholly le- 
vied or received the faid whole debt ( 7 ) and damages, for the which 
the (aid lands, tenements, and other hereditaments were delivered 
(8) and taken in execution, as is afbrefaid: dien every fuch re- 
coverer, obligee, and recognizee (hall and may have and purfu^ 
a writ of fcu-e £icias out of the fame court (9}, from whence 
the (aid former writ of execution did proceed againft fuch perfon 
or perfons, as the (aid writ of executioa was firft purfued, [ 678 j,- 
their heires, executors, or affignes of fuch lands, tenements, . 
or hereditaments, as were or been then liable or charged 
to the faid execution, retomaUe into the fame court at a 
certaine day, being full forty dayes after the date of the famQ 
writ. 

At which day if the defendant, being lawfully warned, 
make de&ult, or appeare and doe not (hew and plead a fuf- 
ficient matter or caufe, other then the acceptance of the 
(aid lands, tenements, and hereditaments, by the faid former writ 
of execution, to barrel avoid, or difcharge the (aid fuit for the re- 
(idue of the (aid debt and damages remaining unlevied, or un>- 
ireceived by the faid former execution ; then the lord chancellor, 
ot odier fuch juftice or juftices, before whom fuch writ of 
fore (acias (hall be retomable, (hsdl make e(tfoone8 a new writ 
or writs out of the faid former record of judgement, (tatute 
merchant, ftatute ftaple, or recognizance of like nature and 
(cSe&j as the (aid former writ of execution was, for the lev}ring 
of the refidu^ of all fuch debt ^nd daniage, as then (hall appeaiiq 
to be unlevied, uniatisfied, or unpayed of the whole fumme or 
(iimmes in the (aid former writ of execution contained : any 
law, cuftome, or other thing to the contrary hereof, heretoforQ 
iiled, in any wife notwithftanding. 

(i) Tiiat if hereafter any fuch lands^ tenements, or heredita- See before the 
ncnts, as be or (hall be had and delivered to any perfon in execa- ftatute of w. a. 

tion, &C. cap. x8. and th« 

(2) SucJh LuuisA This hath reUtion to the preamble, where theftme!"^** 

there are rehear(edf fi)ure kinds of executions of thofe lalids, &c. To whit'exectt« 

Firft, upon judgements: z. upon (btotes merchant: 3. ftatates of tlonsthisaa 

the ftaple: 4. recognizances. Thefe recognizances bee of two J*?***?*-""^'- 

forts; one, ofuall recognizances taken in any of the kings courts ^fj caii l.^for 

of record at Weftminfter : another, in nature of a ftatute ftaple, by jodsem£ts,*atad 

the ftatute of 25 H. 8. cap. 6. This conufee of the ftatute (laple cap. 45. for re: 

kemafter in this ftatute is called obligee, becaufe in them both the «>gnisimces. 

lealeof the party is put, and the» tenant by ^t upon judgements ^^J^jjj^ 

and recognizances fhall hold the land. Sec untul he be anfwered his n £. x.^ ij' 

debt without mifes, cofts. Sec. But ^ tenant by fbtute merchant, £. i.'de nSercat. 

■ tenant by flatute ftaple, or by recognizance <» in nature of a 5 H. 4. cap. 11. 

ftatute ftaple ihall hold the lapd, &c. untai his debt bej^id tigether ' *y ^^ **^ <>» 

with mifesj cofts, &c Fid. Rerift. ici, 15^. 289. F.N.B. J/^,;.^ "^^' 

151. Flet. lib. 2. cap. 57. lib. intr' Co. 236. Rait' pL 54^. Dyer a By ihe ftat. of 

5,X I aEliz* 23H.S. cap.6. 



678 Stat, de 32 H. 8. Cap^ 5« Of Executions. 

t Eliz. 180. b. 37 UcD. 6» 6. 36 H. 6. 2. 2 R. 3. 8. 17. 15 H. 7. 

40 £. 3. 2R. 

($) So bad Miii delivereJ,'] Had, is by ikgii opon judgemenu or 

recognizances, to have the moity in execution. 

Delivered, is by liberate upon the ether three of the whole land; 

&c.of the conafor ; but after the extent in thofe three cafes (of the 
Lik 4. fel. 67. ftatutes,or recognizances in nature of a itatute) retomed, the co^ 
Fulwoodi€a(ie« nufce may enter without any delivery by the (herife by force of 

the liberate and he that fo entreth without any delivery is within 

the aide and benefit of this a£l, which fpeaketh of delivery. 

(4) Upon any juft and lanufuU title ^ matter ^ condition or €aMfi,\ 

That is, upon fome former juft and lawfull title, &c. before the- 

judgements, ftatutes, or recognizances. 
Lib«4*foL66. (5) Sball bappen to be recovered f de^jeftedt taken mr e^i3ed^'\ 
Fulwoods caiic By the context of this law, the whole land. &c. had in cxe-- 

cation, and the whole intereft of the land in execution mnf^ 

be recovered, deveHed, or evi£led for the reafons and caules ther^ 

cxpreiTed. 
r ^79 3 Execution of a recognizance by elegit of lands, &c. of Thoi 

Hill. II £. 3. Camoys was had by two merchants; ajid afterwards by a formec 
*""n rff*' ^^^ ftatutc ^he fame lands were out of the hands of the find roerchanu 
^^' ^ ' delivered to the former conufee, whereupon the two merchants de- 

. fired to Iiave execution of other lands of ^e (aid Thomas Camoysi 

€t concediiur. 

A man maketh a leafe for yeares, rendrrng a rent^ the leflbi 

oufteth the lefiee, and bindeth himfelfe in a ftatuce, the land is ex< 

tended, and delivered to the conufee, the leflee re-enters, this u 
So was It holden evitUon within this ftatute : for it appeareth by the preamble, that^r^ -^^ 

P«fch' 12 El. in the conufee muft be cleerly without remedy, &c. but here the co *• 

communl banco. „„|gg fl^|| i^^^^ jj,g ^^^^ i-cfcrved, an4 the reverfion, . 

(6) Before fucb time^ as the /aid tenants by execntion tlmr ix e ^ - '^ 

cutors or ajjignesy &c.] Here are adminiftrators, and fo througj 

the whole a6t underflood, becaufe they are in equall mifchiefe.* 

And likewife and for the fame reafon, albeit aflignees be naoied ii 

this branch, yet are they implyed thioughout this ad in branches 

neceflary, where they are not named. 
V!.l. 46. lih. air. The affignee of parceH is not within this aft, as appeareth hy^ 
tit. fcirc tac' jI^2X which hath been faid ; but if there be fcverall aflignees, anczn 
'^** the land is evifted from them fJl, they are within the letter ancr= 

remedy of this aft, becaufe the whole is evifted from theai, and theyi^ 

may have a re-extent for the whole debt, according to tiie word^ 

and meaning of this aft. 
See the flat, dc ' Which cafe in 46. lib. afl". becaufe it hath been often miftaken ^ 
-e^"^^^*.'^ ^*\' a"d mif-applyed by many, we will truly put the fame. A. feifedt 
ole^hailt'fouw ^^ ^\^c\ie acre, and White acre in fee, acknowledgeth a ttatuter 
Irs biensdel dct- merchant to J. and infeofFeth B. of White acre, J. fueth execution 
tor, et touts of Black acre out of the poffeffion of A. the conufor, and of Whits 
/es terrcb pt-r g^re out of the pofleffion of B. A. conveyeth Blacke acre to C. iff 
wnf a wner *' ^"^' J* ^^"^"^ ^X ^^^ute merchant affigneth his intereft to D. C. the 
jefque atone que affignee of A. fueth ^fcirefac^ againit D. affignee of J. and t^ndreth 
' le dctt ferr* levlc the mony that is behind. D. the defendant pleadeth to the writ, for 
pIcinmcDt. 

Nocwicbftmdiog by good conftruAion the conuibr fhall have a fcire fac* uppn tender of the debt, 
with mifea and coAa^es j for the Imd was delivered in nature of a gage, though 17 £• 3. 43. b. aiid 
18 £. 3. II. feerr.c to the contrary, but In ai £• 3. tit. fcire facias 109. & 47 £• 3. xi. a fcire 
>Aci.is was graiited* 1% £• 3. .cixv. t.c' 10 J. the affignee of the conufor ihali have the fcire fac* 6 £t 
3. 5v ac.'. 

tha( 
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that C. tenant of the freehold of \Sliite acre, whereof executxya 

was alio faed of record, is not named in the writ, to whom this fait 

was as wen given, as to the plain tife, judgement cf the writ, et anr 

allocatur I whereby it appeareih by the rule of the court, that any 

one feoffee may have xj'czrefac*^ and tender * the whole money to • Xota, hnrby 

the tenant by fbtute merchant, or to his aflignee. Another ex- the land of the 

cepcion was taken to the writ, for that cwtiy/cirg/a^ ought to be ?^*^/?^!lf**^ 

warranted or grounded upon a record, and l\iSi/dri fac* is not JSj^n ihc'wholc 

f rounded upon the record, but nuimtained upon a fuggeftion of ten- debt Is paia. 
ring of the money, in which caie he ought to have a *ve9ire/a£*,ZTid i R. 3. 17. 
not this writ of Jctre/ac*g et non allocatur ; whereby it appeareth, that 15 H. 7. 15. 
panly upon a recoil and partly upon a fugge(Uon (no JareJ^acias 
^i^g granted without fome fuggeftion) the jcirc/ac* upon this cer« 
iainty of the tender was maintainable. Laflly,it was excepted againfl 
the writ, that it appeared to the court, that the/cin/iu^ was brought 
by the aflignee of Blacke acre, againft the aflignee of tenant by Hatute 
merchant, (b as each of them, as well of the one part as of the other, 
plaintife and defendant, were Grangers to the record, et non allocatur, Vi. 17 £. 3. 43. 
lor that it had been often feen, that this writ did lye as well between J|« »> E. 3. fcire 
ilrangers, as privies, and the writ of *vemrefac* alfo to make the "*=' •^- 47 K« 
conufee, &c. to account, &c. Then doth Belknap of counfell with ^' ' 
the defendant put a cafe upon the (bitute of Gloc. cap. 3. It is cioc. 6 £• u 
given by ftatute (fiiith hee) that if the fether aHen the right of the ca. 3, 
mother, that the fon and heir^ of the mother (hali not be barred, 
if he hath not aflets by difcent, &c and other lands may after 
^efcend to him from his father, that the alienee of the father (hall 
have recovery againft him hy Jcire facias z but if lands defcend to Seetheftat.de 
him afterwards from his father, and he alieneth the lands, which he Mereat. 13 E. i. 
recovered as heire to his mother, the alienee of the father (hall not ''■*'"?• 
have ^fcjrefa<^ againll the alienee of the heire ; which opinion is [ 680 ] 
grounded upon thefe words in the ftatute, Donques avera le tenant, 
(id eft, the alienee of the father) recovery vers luy (id eft, the fon 
and heire of the mother) de lajeijsn/on mere, l^c. And therefore 
Belknap concladeth, that no fdrefac* lyeth againft the alienee in 
that cafe, no more here. Where unto Thorp chiefe jnftice an- 
iWereth, although it be (b in the cafe put by Belknap, it is given 
hy the ftatute, &e. Wherefore (faith TTiorp) will you receive the 
jnony, or no ? Belknap, Yes, if he will tender the mifes and cof- 
tages. Kirton, The mifes and coftages fhall be taxed by the court. 
Thorp, They (hall not : for wee cannot kv^w them : and after he 
tendred a demy marke for mifes and coftg^s, and the other faid 
they were not fufficient, and the court held them fufficient. Thorp 
demanded, if he would receive the money, or no, for mifes and 
coftages, as he tendred, otherwife we will (faith he) re-baile to 
the party hb mony. And afterwards he received the fame, and 
the plaintife had execution. 

Thefe things arc neceflary to be knownc, for the better undcr- 
ftandingof this ftatute of 3Z H. 8. 

(7 ) Shall have /uUj and<whoUy levied er received the faid vihole deit,'] Vid, nb. 4. fo. 
Although the conufee have received the whole debt by execution upon 67. in Ful wooJi 
the ftatute; " ' ' ' /•- - « - o 

a ftatute 1 
land untill 1 

mage.s, labours, and expenccs ; otherwife, it is in cafe of elegit $ as hath 
betrn laid, for there after the debt fatisfied, the conufor may entet: 
for tenant by elezit holdeth the land but untill the debt be fatisfied. 

3X4 (8) F^r 
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(8) For nvhich the /aid lands tjcere delivered , &c] Tliefc wora» 
are not to be taken literally but according to the meaninj; of the 
makers of this law, and ever fuch conftrudtion is to be made, as thd, 
pTrty grieved, and in equal! mifchiefe may be relieved: and there- 
fore it a feigniory coofifting of fealty and rent be delivered in 
execution, and after the rent become fecke by forplalage, and after 
is eviAed,he (hall have the remedy of this ftatute: botif a villaine 
be delivered in execution, and the villaine purchafe land in fee, 
and the tenant by execution enter into the peiquifite of the villaine* 
and after it is evided, he fhall have no remedy by this ftatute, the 
caufe is apparent. 

(9) Then enferyjucb recemerer^ ohligee, and recognifee fimll and ma^ 
have a 'vorit of/cire fac* out of the fame court, '\ If judgement and 
execution be awarded in the court of common ple-s, and in a writ 
of error the judgement is affitmed in the kings bench, the tenant 
by execution may upon evi^on have ^fcirefa^ oat of the kings 
bench; for it is the fame court in eqoall mifchiefe to tlie party 
grieved. 



[ 681 1 An Expofition upon the latter Part of the Sta- 
tute of 32 H. 8. Cap. 28. concerning Dif- 
ccntinuances, &c. 

/i ND moreover, for certainc confiderations, be it enabled, 
by authority aforefaid that no fine, feoffment, or other a£l 
or adh hereafter to-be made, fiiftred, or done by the bufband 
« " - - Cnely, of any mannors lands, tenements, or hereditanientS) being 
the inheritance or freehold of his wile, during the coverture 
bctweeen them, (hall in any wife.be, or make any difcontinuance 
thereof, or be prejudicial] or hurtfull to the (aid wife, or to her 
heircs, or to fuch as fhall have right, title, or intereft to the 
fame, by the death of fuch wife or wives. But that the (ame 
wife or her heires, and fuch other to whom fuch right fhall ap* 
pertaine, after her deceafe, (hall and may then lawfully enter 
into ::n fuch mannors, lands, tenements, and hereditaments, ac- 
cording to their right'fjjthd titles therein : any fuch (ine, feofFnient, 
t)r other a£t to the cDi*irary notwithfbnding : fines Icvfied by Ae 
"^ hufbaiid and wife (whereUnto the (aid wife is party and privy) 

onely except. 

See lib. 8. fol. 71, 72. &Cy Grenclies cafe» Dier, 4^5 ^^ ^ 

Mar. 162. 2 £1. 191. b. Hawtries cafe. 21 El. 363.6. 

Ml h A & cEl ^^ ^^^^ ^^^^ herennio a notable and a leading cafe upon this 

inka'cctrio. ' P^''^ ^^ ^^^ ^^ vulgarly and commonly cited by the name of Bcau- 

mcnts cafe ; the truth o£ which was, that Humfrcy Fbfter feafed in 

fee of the fite of the monaftcrie of Gracedieu int* alia, give them to 

John Beaumont efquire, and Eliz. his wife, and to the heires of their 

two bodies begotten, the remainder in fee to the (aid Jo. Bean* 

xnont. ^n, 6 E. 6. John Beaumont levied a fine thereof, with 

proclnmation come ceo, Slc. to king Ed. 6. his heires and fucceflburs : 

•^VlU^ ^*^^'^°" *^^"S ^^' 6. anno regnifui 7. granted the faid (ite &c. by his letters 

^ * ^'* patents to Francis earle of fjuntingdon and his heires in fee fiirme; 

after- 



Concerning DifcoDtinuances^ &c» 

tftennrds John Beaumont died, after wbofs death, and within fire 
veares Elk. entrcd, iachiming her cflate; the fee fanne rent ra 
behind: Hemy earle of Huntingdon, fonne and heire of Franci5» 
laving ihe inheritance of Gracedien &c. «^-as callrd into the er* 
chcqner for the arrerages of the faid fee fanne, where all the faid 
cafe being difelofed in pleading, at the lad upon open argamenr, 
great deliberation and conference, five points were refoli'ed and 
adjodged: 

Fii%, albeit the king is not named in the z&, yet he is boond by 
die aft, becanfeit is n»de to fapprcfle a wrong, and to give her Sec 
that light had a more fpeedy remedy, vi«. by entry, where by the 
coitamon law, (he ftc was driven to a reall action, and cvcrj- • dif- 
oofttinuance woiketh a wrong, and the king be:ng Gods lieatenant 
* cannot doe wrong, »d therefore that the entry of £lia. «ts 
iawfall, &c. 

Secondly albeit the words of this aft be [being the inheritance 
or freehold of the wife :] and in thu cafe the lands were as wel 
the freehold and inheritance of the hufbmd as of the wife, yet for 
that it was a beneficial! law to fupprefle a wrong, and to give the 
party wronged a fpeedy remedy, and that it was in eqnall mifchief. 
It was adjudged to be within this ftatate : and this point hath been 
commonly cited in argnments in Weflminiler*hall, and at moots, 
/&& by the name of Beaumonts cafe. 

* Thirdly, that the fine with proclamations levied by the ho/band 
only, Tras a barre by the ftatate of 4 H. 7. becaafe the iffue in taile 
nunc daime as heire to both ofHhem. 

Fourthly, that the ftate of the wife was changed to an eftate for- 
life difpomfliable of wade* for that the iffae in taile by the fine was 
difiibled to inherit; at if the donees had been divorced au^ cok- 
fimpBmfaiiSi tfc. Whereby tlitlfllie was difabled to inherit, the donves 
fhoold hnve had bnfan efhite for life: but in that cafe they fhali 
be puniihable for wafte,beciufe the eftatc in taile was never perfeft, 
but defeafible by divorce aif initio. 

Fifthly, tliat when Elif. entred upon earle Henry into Gracediea, 
&c. and defeated tlie fee fafme during her eftate, yet the earle 
having an eftate of inheritance remaining in hi^, the fee farme 
rent;: which was jeferved prefently by the kings prerojgs^tive, was 
leviable upon his other lands during the eftate of Elifabeth ; for 
now uj^ the matter it is as much in the kings cafe, as if Elifabeth, 
being m feifon of her eftat^ the king had granted t&e inheritance 
after her eftate ended to the earle and iris hcires, rcfefving the rent 
prefently : rbotijiieen^filirabeth, being acquainted with the eouity 
of the ca{^, was plfeafed by letters patents under the gr^at ieale, 
which we have feeh, to Exonerate earle Henry of the arrerages^ 
and of the fee ^rme it felfe, during the contihuance of the eftate of 
-the faid Elif* that had evifte'd the land from him : which cafe we 
have reported &e more at large, for that in the colleftiohs of my 
lord Dyer, written with bi^ dwn hand, whiiph we have fetfn, reporteth 
this cafe, and maketh a queftion in thefe words : fikntn la/eme/oit 
€9m^ahUper lefiatute^ to qut le roy neft ly per Uftatute, whidi was ju/lly 
omitted out of the print, for that the judgement, as is aforefaid, was 
given againft that private opinion. And it hath been very 
many times fince adjudged in the exchequer, in pleading for the 
difcharge of the debts of Henry earle of Huntingdon, that the 
entry x>f the faid Elif. wai lawfully divers whereof we have feen. 

' • An 
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7:. I. M^cd. 
Col .edge cafe. 
Pi. cam. 14^ 
Sejgmor Berk- 
lyca cafe icc\ 
•i3E.4.t.m». 
I. M. 44. Ahem 
^Vortd^ caft tccT 

an. 5 BL D^, 
18 El. so.acc\ 
Difer 16 £U 3611; 
fimil. lib. 9. foK 
139* Bononoaii 

cafr. 

5 H- 7- 3«. tyJ 

Bcuiu 

[.68a] 

Llb.^.fol 134 
ubi fapra. ' 

9. fol. 139. ubi 
fup. 



Otherwife it it 
in tlie cafe of a 
common pcrfoO| 
for he fliiU be 
exonerated of 
the rent during 
the ftate evided, 
becaufe the rent 
was referved out 
of the whole 
eftate. 



<83 Stat- de 32 H. 8. Cap- 38. Of Marriages. 

An Expofitlon upon the Statute of 32 H. 8. 
cap. 38. concerning what Marriages be 
lawfull, and what not. 



SMtbefiJi- 
grm truly fa 
down in the 
Jlsi, ofis H. 
S. cap* %%, 
sttdi% H. 
t. caf, 7. 



CEE the firft part of the Inftitutes, fcft. 380. fol. 235. a. Par- 
fons cafe upon this adl of 32 H. 8. 

For the better underftanding whereof, ^nd of this fiatute, the 
Levittcall degrees are neceiiary to be fct doWne in certaine. 

It is to be anderftood, that by the 18 chapter of Leviticus, not 
onely degrees of kinred and confanguinity, but degrees of affinity 
and alliance doe let matrimonie, which may belt be iUoftrated and 
exprefFed in this manner : 



Of the Mans 



part. 



DegKcs of Kinred and Cou- 
fanguinity prohibited. 



Degrees of Affinity or Alliance 
prohibited. 



Hisfathers 
fifter. 



Hit mo- 
ther. ' 



His mothers 
fifter. 



Hit uncles \_ 
wife. j"" 



His fathers 

wife. 



His fathers 
wives daughter, 



His fifter. 



A man may 
not marry 



His brothers 11 Awunturf 
wife. I I not marry 



His wives 
lifter. 



His daughter. 



His fons wife, or his 
wives daughter. 



The d^u^hter of his fon, 
or daughter. 



Tlie daughter of his wives 
ion, or daughter. 



Of the Womans part. 



Her fatLfi.s 
broth'' r. 



Her bio- 

thcr- 



Her fa. 
ther. 



Her mothers 
brother. 



Her aunts 
hulband. 



Her-mothers 
huft)and. 



A ivomAn may 
not marry 



Her fifters 
hulband. 



A nooman may 
not marry 



H 



Her huibands 
brother* 



Her ion. 



Her daughters 
hulbahd. 



The fon of her ibo, 
or daughter. 



1 he fon of her hofbands 
fon, or daughter. 



Thcle 
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Thcfe be the Leviiicall degrees, which extend as well to the 
voman as to the man. And herein note, that albeit the marriage 
pf the nephew cum amita et maiertera is forbidden by the faid' 
1.8 chapter of Leviticus, and by expreife words the marriage of the 
lincle with the niece is not thereby prol)ibited» yet is the fame [ 684 j 
prohibited, quia tandem bahent rationfm fropinquitatis cum eis- quL 
itominatim probibenturj etjic defimilihus. 

By the preamble of ^is ftatute it appearcth, '« That by other 
f prohibitions then Gods law admitted for their lucre by that 
** court invented, the difpenfation whereof they always referved 
f* to themfelves (where there are exprefTed thefe examples:) 
f* Firft, as in kinred and affinity between * couitns germans, and • 18 £.4. 28,29. 
** fo to the fourth degree. Secondly, ^ carnaClI knowledge of any " ?H^*g, ^i. 
«* of the fame kin or affinity before in fuch outward degrees.*' ^l^ bV. 44, 
But now by this a£l all perfons are declared to be lawful] to Vid. aS H. 8. 
^ontra6l matrimony, that be not prohibited by Gods law to cap. 7. Pafch. 
marry, and that no refervation or prohibition (Gods law ex- 3°^*i\^^°* 
fcepied) fhall trouble or Impeach any marriage without the JJf^scafelfi 
Leviticall degrees. So as without queftion, the fon of the father, the i part In- 
by another wife, and the daughter of the mother, by another ilit. abi fupra. 
hufband, and e con^uer/h, may marry. And now at thb day men 
need not to be at that charge and foit that Roger Donin^ton was« 
ivho for that he had committed fornication before marriage, with 
pne that was pf kin to his wife in the fourth degree, was driven to 
foe for a ligitimation of his marriage. 

See the ftatute of i and ^ Phil, and Mar. cap. 8. a divorce /r£?//<r 
^mfedimentum fuhlica bonejiatis etjuftitia* 

Neither after this ftatute can the hufband be afraid to lofe his Vid.ConcTrid. 
wife, or the wife her hufband, nor the heire of them to be baftarded, Jl^Jl'J*?",,^ 
for that the hufband before marriage had been godfather either 
$it baptifme, or confirmation to the coufin of his wife, or that fhe 
had been godmother before the marriage to the coufin of her huf« 



de reform. Brad, 
li. 4* 298. b. 
an. 39 E. 3. 
fol. 31, 31. ill 



coram rege, rot. 
83. Nuct. 



band , for the divorces cau^a • compaternitatis tt commaternitatis (which a®^- V id . 
in the ad of 1 and 2 Phil, and Mar. is called cognatio fpiritmlis) ^^^'^l{^^^^}^' 
^LTt by this aft taken away; and the divorce caufa profeffionit alio, , ^'^ phil.& 
find fo is the devorce caufa cognationis Itgalis, that is to {dLy^jwri M. ca. 8. 
^opiionisy et fie de fimlibus. 47 E« 3- f^^* *7- 

Alice de Stircheley took to hufband William de Chaddeworth, *^ "• 7- 
and after, at her fuit, was divorced from him, and the caufe of ^^^^^]^J*\ll 
the divorce is exprefTed in the record. Et fuit caufa diinrtii to 
fuod diSus WillieUnus de Cbaddenvortb carnaliter cognoverat quondam 
Jiliam diSa Alicia Stircbeley, anteauam tpfam de/ponJ'a*vit^ 

By the Leviticali degrees it is prohibited, that a man (hall not Uvlt. cap. 18,. 
oncover the nakednefTe of his wife, and of her daughter, and fo i^ '^^^' '7* 
is of the reft of the degrees there prohibited. 

By this ad of 32 H. 8. the divorce caufa pracontraSus was taken 



Lib. 4. fol. ? 9. a. 
Charles Bun. 
tinj^scafe, lib. f. 
foj. 66. Bra^oii, 
lib. 4. fol. 198. b. 



y, where the marriage was confummatc by camall copulation, 
(kc. DQt that is repealed, and the divorce allowed by the ftatute of 
9 £• 6. cap. 23, and i £1. cap. i. 

The refidue of the ad of 32 H. 8. was repealed by i and 2 
Iphil. and Mar. cap. Q. and revived i Elif. cap. i. 

But our chiefe aime and endeavour being to fet downe in all 
the parts of the f nflitutes, how the law at this day ftandeth, not- 
withftanding the change and alteration of many ftatutes, and the 
fepeales of divers, ancfafter repeales of thofe repeales, and the re. 
viyin^ of ftatutes repealed^ &c. and having mentioned the divorce 

taufa, 
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'rojf^ pro/e^emis, it fhall be neceflary in this place to declare wiiaC 
the law is at this day concerning the marriage of ecclefiafticall 
perfons. And to that end we will report a nie refolrcd^ which 
concerneth not onely the point in queltion, but another matter of 
great confeqoence, which, becaufe the rule and. difcnfling of both 
points ftand in effeA apon the fame grooad of reafon, we wiD re- 
late the whole cafe : 

At the feffion of parliament holden amu 4 rggis JaeM^ upon a 
branch of an ad made at the firft feffion in the firft yeajre of hi» 
majeSics reign e, for continuance and reviving of divers ftatates,it 
was enafted. That an ad made in the firft yeare of queen Mary, 
ftat 2. cap. 2. entitoled. An a£l for the repeale of certaine fiatotes 
made in the time of king Edw. 6. fhould ftand repealed and roid, 
two doubts were mo\'ed : the firft concerning the biihops. the 
-f (8 r J fecond touching the lawfulnelTe of ecclefiafticall perfons marriages ; 
the firll was divided into two quefiions : the on^ Whether any 
bifliop, made efpecially fmce the nrft day (^ that firft feffion of par- 
y Hamentj were lawfnll or no ; the other. Whether the proceedmg's 
in the biihops, or other ecclefiafticali courts, bring made ander 
the name, ftile and feale of the bi(hop9, were warranted by law. 
And Che reafon and caufe of thefe two doubts was this : By the 
ibtote of anno I Ed. 6. cap. 2. it was enabled. That biihops fhould 
not be eleflive, as before that time they had been, bat donative by 
the kings letters patents. Secondly, by the f^ ad it is provided. 
That all fummons, ciutions, and procelTe in ecclefiafticall courts 
'fhould be made in the name and Itile of the king, and that their 
proccfTe fhould be fealed with a feali of the kings armes» &c» 
And it was flror.gly urged and enforced, that this aa of 1 £d« 6» 
was now in force, and confequentl^, all bifhops made (at the leaft 
fince it became of force) by election, &c. and not by donauon, 
according to the faid ad of i Edw. 6. are unlawfull, and all thar 
procefie» proceedings, being in their owne names, fHles and fealcs 
(where by. the fald ad they ought to have been in the kings name,, 
and under the kings feale) were all unlawfull, and void. And to 
prove, that the faid ad ox anno 1 Edw. 6. was nowiu foccie» they 
alledged, that this ad of 1 Edw. 6. was repealed by the faid aid i^f 
1 Mar. above mentioned, which ad of repeale^ being repealed by 
the faid branch of prinio regis JaccBi, confequently the laid ad of 
1 Edw. 6. was thereby revived : for when aa ad of repeal is re- 
pealed, the firft ad that was repealed is revived, nrnotg imfitUmtnto^ 
nvi'vtjeitftatutttm, and herewith agreeth the booke cafe in 15 £d. 3.. 
tit' petition, placit* 2. And thb b true, and cannot be- denied. ' 
* The king having underflanding hereof^ and being isfbnned of 
the confequents thereof, being matters tending not onely }o 
the infinite prejudice of his fuDJeds in cafes of great importance 
(efpecially, if any diocefTe had no lawfull biOiop or ordinary) but 
to the fcandall and impeachment of his maJefUes jaftice not ondy 
in thofe proceedings, but alfo in adnuniflration. of jufiice in 
certaine cafes in his courts of common law at WeA|nin^» com* 
mafrded his two chiefe jufljces to confider of the faid objedioqsy 
and to informe him of the true flate 'thereof; that either the fcrupler 
conceived might be cleared and fatisfied, or the iqconvenience (if^ 
- • any were) timely provided for and prevented;, who upon diligent 

confideration had of the faid objedion, agreed the law to be (fis 
the faid cafe was put) as it had been taken. Bat opcm fiirth^r 

"fearch 
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tmroii znd confideradoa luid, other xxunifefl and dined matten 
were found to fatisfie and' cleare the (aid fcruple and qaeflion^ 
which afterwards was agreed and refolved accordingly by the 
cliiefe baron and other j«d|;es then attending in the iippen 
l^pofe of parliament For the onderftand'ing whereof it i^ to b& 
obferved, that the iaid &€t of i £dw. 6. was repealed by three 
ieverall ads of parliament, viz. by the (aid ftatote afjuuio i Mar. 
in the whole. ^ By the a$ of i and :^ Phil, and Mar. cap. 8. by 
liiffictent words, as concerning the name, ftile,'and feale of their 
procefle, &c And laftly, by the ilatnte of i £lif. cap. i. the 
whole aft of i £ jw. 6. is alfo repealed : for leges pojleriores pricres 
t^Ktrarkts abrngmU. And as a man that is ^ongly bounden with 
three cords or ligaments, albeit one or two of them be untied 
or cut afander, rematqes bound, notwithftanding by and with the. 
fecond or third, which remaine £rme and untouched ; fo a ftatute 
repealed by force of three feverall ads remaines repealed, fo long. 
as any of them remaine in force, albeit one or two of ^hem be 
made vjoid : and therefore although the ad of i Mar. be repealed 
by I nrgxf Jacohi^ yet the other two ads remaining in force^ th^ 
ad ofjOMtw frino £. 6. remaine repealed. 

pirft therefore, as to the name, itile, and feale, &c. in eccle- i. 
fiafticall courts, it is enaded by i and a Phil, and Mar. cap. 8. in 
diefe words: 

' '** And the ecclefiaftical! jorifdidion of the archbifhops, bifhopst^ 
*\ and ordinaries to be in the fame fiate for proceife of futes, 
^ pnnilhment of crimes, and execution of cenfures of the church, 
** with knowledge of caufes belonging to the fame, and a& large 
" in thofe points as the f^d jurifdidion was vcLAnno 20 Hen. 8.*' 

By which clanfe, if the ad of repeale of i Mar. (now repealed)- [ 686 ] 
liad never been made, the ad of 1 £d. 6. as to the name, flile, an4 
ieale in eccleiiadicall proceedings had been repealed by this lattej: 
ad of I and % Phil, and Mar, 

But it was objeded, that the faid ad of i and 2 Phil, and Mar. 2. 
{which is the fecond CQrd or ligament) is repealed by the ad of 
1 Eliil cap. i^ To this it was anfwered and refolved, that this 
iecond cord or ligament remains in force : for true it is^ that the^ 
ad 0^ I £lir repeales the ad of i and 2 Phil, and Mar. Jicundum 
fuiH* but not fimpliciitf\ for the ad of i Elif. doth repeale every 
branch and article of i and 2 Phil, and Mar. other then for fuch 
branches as therein be excepted. And afterwards, by another 
branch of the faid ad of 1 Elif. it is enaded. That all other lawes 
and ilatutes repealed, and made void Xi"^ the faid ad of 1 and % 
Phil, and Mar. and not in that ad fpecially mentioned and re?- 
viyed, fliould (land, remaipe, and be repf'aled and void, as. the 
fame were before the making of that ad. But the ad of 1 £d. ig. 
(as it hath been often faid) is fuffiviently repealed by the ad of * ' ' 

\ and % Phil, and M ir. as to the name, ftile, and feale, &c. 
and the adt ot' i Ed. 6. is not fpecially ratntloned and revived by 
the ad of I Kilf. fo the fame remaine repealed by the ad of x and 
s Phil, and A r. 

Th^: c=;ii\l a:l .vMch clearly repeales and adnii'ls the ad of 1 E. 3, 
|5. ai we-i :ur \\'^ niakisig and . conftituting of blihops, as for the. 
ri'»me, :!:u'. n. i f..!!;; of ,:>roceJe, is the ad of i Elif. cap. i. for 
th-.r £cl.J v.. r vivethc.ad of 25 .H. '8. cap. 20. and further 
eA^.lrli, iu-4. t2ic i^ute ih^ill ^and in full force aud efic^ to .all 

. , ?> * intents. 



cit jt H. 8. Cap. 38. 6f Marfiagei; 

QEiii&vQkms, and purpofes. Bj wliidi aft of i$ A%i 

t i» I iiaffrif as foOoweth : 

**^ Anf that at every aToidatice of any archtnfiioprick, or biihop* 
^ riisk^ the king, his &eires and foccefTon may grant to the priof 
**^ ;iiid eoKTent, or to the dein and chapter a ucence under th^ 
*« mac feak, as of old time hath been atcufto&ied to proceed to an 
•• Se^EBoo of to aichbiihop or bilhop, with a letter miflive, con- 
*• tsnuttg the name of the perfon which they (hall eleft and choofe. 
"* ftc** And accordiiig to this ftacnte revired by a^mo i Etif. att 
archbiihops and bifliops at this day be made, and if they were made 
according to die ad of i £. 6. they were unlawfbll. 

And tarther it is enaded by the (aid ad of i$ H. 8. '' That 
^ erery peHbn chofen, ele&ed, invefted, and con(ecrated arch- 
^ bi(hop or bifhop, according to the forme and effeft of this 
•* aft, &c. (hall doe and execute in every thing and things 
«• touching the (ame, as any archlnfliop or ln(hop of this realme, 
** &C. might at anytime heretofore doe.'* 

Which latter branch doth extend to all procefie and proceedings 
in ecclefiaMcall courts, and that the fame (hall be in fuch fort, 
as the fame were before the aft of 25 H. 8. and before that 
aft, the name, ftile, and (eale of their procefie, &c were as now 
they be. 

And the (aid aft of 1 Elif. reviving the aft of 25 Hen. 8. doth 
impliedly repeale the aft of 1 Ed. 6. which had repealed 25 H. 8. 
in both the (aid points : for, as by repealing of a repeale, the firil 
aft is revived ; (o by reviving of an aft repealed the aft of repeale 
is made of no force. 

As to the fecond point, concerning the marriage of ecde^ 
fiafBcall perfons, ic is to be obferved, that the intention of the aft of 
repeale of anno 1 r.gis Jaccbi^ was to repeale the ftatutes of 2 Ed. 6; 
cap. 2. and 5 E. 6. cap. 1 2. concerning die marriage of eccleiiafUcall 
perfons, by which flat, oi 5 E. 6. it is enafted, •* That the ma-J- 
** trimony of all and every prieft, and other ecclefiafticall perfon^ 
*' (hall be adjudged, deemed, and taken, for juft, true, and lawful! 
** matrimony, to all intents, conftruftions, and purpofes, and that 
** all children borne in any fuch matrimony (hall be deemed, and 
** judged to all intents and purpofes to be borne in lawfnll ma* 
** trimony, and legitimate, and hereditable to lands, tenements^ 
'« and hereditaments, and that there (hall be tenant by the cur- 
'' teiie, and tenant in dower, &c" jBut the aft of 1 Mar. repeal- 
ing the faid ftatutes of i E. 6. concerning biihops, as of 2 £. 6, 
cap. 21. and of 5 E. 6. concerning marriages of eccleiiafticalt 
perfons, and the ftatute of i regis Jacobi repealing generally the 
ftatute of I Mar. it followeth, that if no other ftatute liad repealed 
the faid aft of 1 E. 6. concerning biftiops, but the faid aft of i 
[ 687 J Mar. then all the faid three ftatutes, and 5 E. 6. had remained in 
force, when the aft of 1 Mar. was repealed ; but other aft i* 
repealing 1 Edw. 6. as before hath appeared, and no odier aft re* 
pealing the afts of 2 and 5 E. 6. concerning marriages, it fol- 
loweth, that by the repeale of the faid aft of i Mar. the afts of 
2 and 5 E. 6. are of force, and that of 1 £. 6. remaine repealed^ 
and is not for the caufes aboveiaid revived by the ftatute of i 
rigis Jacobi* 

And it is to be obferved, that it appeareth in our bookes, that if 
a deacon or fecular prieft had taken wife« the marriage was not 

voi4 
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void, but voidable, caufa profeffttmis^ and if either party had died 

before divorce, their ifTue had been legitimate, and (hould have 

inherited, for that deacons and priefts within England were QOt 

votaries, that is, had not vowed chaftity. But if a monk or a nun See the fttt of 

had jmarried before the flatutes of 32 H. 8. cap. 38. and of 2 E. 6. 3» ^- *• <^*P- ^ 

cap. 21. and this a6l of 5 £.6. the m^irriage had been (as it was 

then holden) roeerly void, for that' they had taken a vow of 

chaftity, as it appeareth by our bookes in 5 fi. 2. tit' non habilit' 

26 19 H. 7. at' baftard' 33. 21 H. 7. 39. b. for avoiding 

of which (cVuple, the faid a6ls of 32 H. 8. 2 £. 6* and 5 £. 6. were 

made*. 

There be alfo other divorces which declare the marriage to be Gen. 2. Ter. tJ^ 
void, as a divorce caufa ^ frigidUatiSf where the party hath per^ Mat. 19. 5. 
ptfudm impGtentiam getter ationis^ ^r. And * caufa metus^fivi duriti^t ^P^*^. 5* 3i« ' 
a]fo « caufa impubfrtatis : thefe marriages arc feid to be prohibited ^c.^MarJio! 
by Gods law, otherwife the ftatute of 32 H. 8. would extend unto 7, g. 
them. •DyeriElif. 

1x8. b. lib. 5. 
fol. 98. Buries cafe. ^ x i H. 4. 14. rot. pari. 17 H. 6. no. 15. Ifabei Lady Batlers cafe. ^ 39 E« 
3- 3*» 33» 



An Expofition upon the Statute of 2 £• 6. C ^^^ 3 

Cap. 8. Of Offices. 

^JU HERE many and divers perfons holding, or that have 
holden lands, tenenients, or hereditaments, (bme for 
terme of yeares, and fome by copy of court roll, have been e:^- 
pulfed, and put out of their termes and holds, by reafon of inqui- 
iitions, or offices founden before efchetours, commiffioners, and 
other, containing tenures of the king incapite, intitling the king 
to the wardfliip or cuftody of fuch lands or tenements; and 
(bmetime intitling the king to the fame, upon attainders of 
treafon, felony, or otherwife, by realbn that fuch leafes for terme 
of yeares, or intereft by copie of court roll ( 1 ) of fuch perfons, have 
not been found in fuch inquifitions or offices: after which ex- 
puliion or putting out, the faid perfons have been without re-* 

. medy, for the obtaining of the (aid fermes, and holds, during the 
kings pofleffion therein, and can have no traverfe, monftrance de 
droit, nor other remedy for the fame, becaufe their faid interefl 
is but a chattel! in the law, or cuftomary hold, and no eflate 
of fireehold. And alfo, where any perfon or perfons hath any 
rent, common, office, fee, or other profit apprender of any 

' eftate of freehold, or for yeares, or otherwife out of fuch lands or 
tenements, fpecifie4 in fuch offices or inquifitions, the faid rent, 
common, office, fee, or profit apprender, not found in the fame 
office or offices, fuch perfons are in like manner without remedy 
to obtaitie, or have the faid rent, common, office, fee, or prone 

. apprendii^r 
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afffttaia by aoj tnTede, or other Speedy mcaoB, without 
crcat and ezccfle charges, during the kizi^ intereft therein) by 
force of fiich InquiikiQn or ofice. 

Where and id what cafes before the fortates of 34 -E. 5. cap. 14* 
aa4 36 Ed. 3. cap. 13. and 8 H. 6. cap. 19. the party grieved by 
any office might have bad his traverjty or wm^^ms dt drut 1^ the 
common law, and where he was driven to his pedtion, and how, 
and in what manner, and in whatcaies the fabjed was lelieved by 
thofe ftatnces. And where before this ftatate of a £. '6. the par^ 

^^ 4- ftj. 54» was put to his petition, you may rcade in lib. 4. fol. 54, 55. &c. 

^^t StomT ^^ ^' 3' ^ ^ ™^ the end of the cafe, adding thereunto, that Mich. 

^fU9^ ' 34. ^ ^5 ^'i^* ^^ ^^ refolved in the court of wards by the two 
duefe joftices, in the cafe of the counteile of Rntlands upon con- 
^deration had of the iaid ads of 34 £. 3. 36 £. 3. & 8 H. 6. th^ he 
in the remainder expedant upon an cfiate taile or freehold, or that 
hath a drie reverfion expefUnt upon any eftate of freehold, without 
aoy rent or profit, but onely fealty, fhall not traverfo a folfe office, 
finding the oying feifed of fuch a remainder or reverfion : for thefe 
foitntes give a traverfe, when the lands are feifed by the king, 
and the oar ty ouHed thereof: and the feifin of tenant for lifo is the 
ieifin of him in remainder or reverfion. And the judgement 
cannot be given, quod numus dtmim reps amovetmtttr. See Stam£ 
prerog. 13. he in tlie reverfion may fue livery, &c. Dyer, 14 
Elif. 319. Stamf. prerog. 62. a. b. 

a«c 37. iflT, p. 1 1. ^ I ) Ctafij/or ierme ofyuars^ or intereft hj copii ofcoaart rott, &c.] Up- 

^^* ^**' ontheie words ithath been doubted, whether a tenant by fbitntemer- 

L 689 J chant, by ftatute flaple,by elegit, or executors that have intereft in 

lands by devifc for payment of debts, and the like were within this 

law, becaufe they are not leiTees for yeares; but the common ^ 

' opinion is, that thefe intercfts are within the purview of this ad : - 

tor that they are not onely within the fame mifchiefe, being without ^ 

remedy, but within the exprefie reaibn of this law, ^i/zs. becaufe ^ 

their faid intcreft is but a chattell ceall, and all the aboveiaid.iote- ^ 

.lefts are but chattels realls, et ratio legis tfi anima legiu Lex hauf' -^ 

cie{fis rei confimli remedium fraftat. ^gecuftque intra raiiomm Ugis ** 

. iKViniuntUTj intra ipfixm legem ^judicatUur^ 

7 H. 7. II. 29 H. 8. tit. Tra<vers d' ^ijice 50. A termor could not traverfe ^ 

Vk. 9 H. 6. ai. jm Q^^ jjy ^^ common law, but if it were found in the office, he — 

might have a monjlrans de droits and fo of others that had but chat- ^ 

tels realls, 1 3 E. 4. 8. 

But nota^ uiough there be a double matter of record to entitle the • 

king to a chattell perfonal), as an attainder, and an office, that the ^ 

perfon attainted was poliefTcd of a horfe, the office may be traverfed, ^ 

34 H. 6. 51. 4 E. 4. 24. 47 E. 3. 26. 13 E. 4. 8. I H. 7. fol be- ' 

caufe chattels perionall are btma peritura, and cannot abide the ' 

delay of a petition. Fid. W. i. cap. 4. that goods wrecked,be in 
iafety, and kept hy the view of the iherifes, &c. and yet fiich as be 
bonaperitura the Aerife, &c. may fell them within the yeare. 

By the words of the writ of. ^m claufitextremutn,manda$nus,lic. 
the efcheatour might, according to the common law, feife, &c. 
before office: but by the iktute of Lincolne, 'anno 2c^£,\.de E/chea- 
torihus. Vet. Mag. Chart, 108. and by Artie* fu per Chdrt. ann» 
28 £• 1. cap. 19. jche efcheatour, &c« cannot fcife before office, and 

yet 
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yet the words of the writs keep their old forme. Here it appear- 
eth, that the idng is intitled by oihce. 

For remedy whereof, be it enafted by authority of this pre- ^^^^H ^J^ 
fent parliament, that where any fuch office or inquifition is or t^cficiall law. 
Ihall be founden (2), omitting fuch titles, interefts, or matters, 
as aforefaid, that in all fuch cafes, every leffee, tenant for terme 
of yeares, or copiholder, and every fuch perfon or perfons that 
have, or fhall have any intereft to any rent, common, or profit 
apprender, for terme of yeares, life, or otherwife, out of any of 
the lands, tenements, or hereditaments contained in fuch office 
or inquifition, where the king, his heires or fucceflbrs is, or 
(hall, be entituled, as is aforefaid, to any fuch lands, tenements, 
or hereditaments, fhall have, hold, enjoy, and perceive all and 
every their leafes and interefls for terme of yeares, or by copie 
of court rdl, rents, commons, offices, fees, and profit appren- 
der, in fuch manner, forme, ftate, and condition, as they and 
every of them (hould, or might have done, in cafe there had 
been no fuch office or inquifition found, and as they fliould or 
lawfully might, or ought to have done, in cafe fuch leafe, inte- 
reft by copie of court roll, rent, common, office, fee, or profit 
apprender, had been founden in fuch office or inquifition : any 
law, cuftome, or ufage to the contrary heretofore ufed in fuch 
cafes, in any wife notwithflanding. And alfo, where it is or 
fhaH be' founden for the king, his heires or fucceffors, that the 
heire or heires of his tenant or tenant is, or fhall be within 
age^ where in deed fuch heire or heires is, or ihall be at the 
fame time of full age, or of a more or greater age, then is, or 
ihall be contained within fuch office. 

(2) Where any fuch office or inquifition is, orjballhefgund, &c.] This 
hath reference to the .preamble, and extcndeth not onely to offices 
in cafe of wardftiip by tenure in capite, but to offices upon at- 
tainders of treafon, felony, or otherwife. Wherein tkt generality 
of thefe words [or otherwife] are to be obferved. 

Be it further ena<fted by the authority aforefaid, that in every [ 690 ] 
fuch cafe, fuch heire and heires, fhall and may at his or their The i. branch. 
verv full age, or after, profecute a writ of atate probanda (3), 
and fue his or their liverie, or oufter le mainey as his or their 
cafes (hall lye, and have the profits of his or their lands, tene- 
ments, or hereditaments, from the time of his or their very full 
age : any fuch untrue office or inquifition, or any law or cuf- 
tome to the contrary in any wife notwithflanding. Alfo where 
one perfon or moe is or fhall be founden heire to the, kings te- 
nant by office or inquifition (4), where any other perfon is, or 
{hall be heice; or if one perfon or moe be or fb^^U be founden 
faeire b^ office, or inquifition in one county, and another perfon 
or perfons is or (hall be founden heire to the fame peHbn in 
another county, or if any perfon be, or fhall be untruly founden 
lunatick^ ideot, or dead. 

II»Inst. sY See 
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Sec 5 E. 4. 3. Stamf. prcr. 6i.b. 21 R.2. hrcry^. I3H'4- 6»7« 
Calcflcns cafe, l tl. 7. 3. 14, & 28. Bro. tit. Ofice dntmU Ef" 
chatcr 27. 40. & /i/V, 50. Br. tit. Tracers de office 47. Kelwey, 7H. 
8. fol. 177. 

(3) O'' ^^'^ y^ « wr// ^ <r/fl/^ frohandut 5cc] Or a com- 
mi^on in the nature of an atate probattda, F.N.B. 257. c« d. e* 
Regiftr. 294, 295, 296. 

See a notable prefident of an o'taie frohandat together with th^ 
rcafons of the jurors. SufF. Hill' 25 E. I. rot. 14. coram rtgtt 
Benedi^ de Blakenhanis cafe; 

Sec Rot. Pari. 40 E. 3. nu. 14, 15. where theheirc is found of 
full age, where in truth he is within age. 

(4) Aljo nvbcrc one perfgn or more is, ar Jhall ht found hiin to the 
kings tenant by office or inquiJUiom^ &c.] This aBi is general!, 2tnd 
extendeth as well to offices found 'virtute officii (whereof there was 
* no interpleader by the common law, becanfe a generall Uvery 
could not be fued thereupon : but fpeciall liveries (now and long 
fince in ufe) may be fued upon fuch an ofiice found <uirtute officii) 
as to offices found virtute brevis out commiffionis. 

The reafon wherefore no generall livery could be f^ed at the 
common law upon an office found 'virtute officii, was, ^ia 'vigiian* 
libuSf non dirmientibus jura fubveniunt. And the office, whereuponi 
livery is to be granted to the heire, is to be upon an office to be 
focmd by writ or commiffion at the fuit of the heire, and the cfr 
30. 32 E. 3. tra- cheator may retorne an office 'uirtute officii into the court. 

vers 3S. 32. uilC, ^ 

7,%m 50. aif. 2. See the jurlfdi£lion of courts, cap. the court of wards. 

The 3. branch. Be it cnad^cd by the authority aforefaid, that every perfon 
and perfons grieved^ or to be grieved by any fuch office ot in- 
quifirion, fhall and may have his or their traverfe to the fame^ 
immediately, or after, at his or their pleafure, and proceed to 
tryall therein, and have like remedie and advantage, as in other 
cafes of traverfe upon untrue inquifitions or offices foundens 
any law, ufage, or cuftome to the contrary in any wife not- 
withftanding. 

See the ftatute of Marlbridge, ca. 16. and the expofition there- 
upon. 2E. 4. 18. 5 E. 4. 3,4. F.N.B. 262. 12 E. 4. 18. 2H.6. 5. 
8 Hen. 7. 118. 11 H. 7. 3. ^iV/^ Dyer 5 Mar. j6f, 162. lib. 7, 
45. in Kcrnies cafe, this aidt doth ntft take away any incidents in 
law : tor if one heire traverfe the office of another, he firfl: moft 
have an office found for himfelfe, as there it is refolved. Vid* 36 E« 
3. tit. Travers 44. 12 H^ 6. travers 45. 5 E. 4. 4. \ H. 7. 14. 29 
3^' 13.* 43 ^^' P* ^o- 32 H. 6. travers 39. 16 E. 4. 4. F.N.B. 26a* 
StamiL prcr. 58. Keni>es cafe, ubi/upra, the caufe of this word 

! immediately] to make it cleare that before was 'vexata quajlio^ 
b as by thii an interpleader, as the cafe Ihall require, fhall be im- 
mediatly* 

f 691 ] ^^ where it is or Ihall be hereafter untruly founden by of- 

luc 4. branch, fice i^ inquiiltion, that any perfon or perfons attainted, or that 
fliall be attainted of treafon, felonie, or premunire, is or fliall 
be feiifed of any lands, tenements^ or hereditaments^ at any 
time of fuch treafon, felonie, or offence committed or done, or 
any time after, whcreunto any other perfon or perfons hath, or 

Ihall 
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fliall hiYe any juft dde or intereft of any eftate of fredioM». 
that then in every fuch ca&y every perfon and perfbns grieved 
thereby, tbsH have his or their traverle, or mmfirams it irmt to 
the (ame (i) widiout being driven to any petition of right: 
and like remedy and reftitution upon his or thetr title, found 
or judged for hun or them dierein, as hath been accuflomed 
and ufed in other cafes of traverfe, although the kings majefUe^ 
his heircs or fucceflbrs be, or fhall be, in fuch cafe intided to 
any fuch lands, tenements, or hereditaments, by double matter 
of record : any hw, cuftome, or ufage to die contrary in any 
wife notwidiihuiding. 

Lib. 4- fol. 57. b. the reafon is notably cxpreffed, wherefore in 
thefe cafes at the comxDon law the pany grieved was put to his 
petitioii. See 49 Ed. 3. 1 1. 13 H. 4. 7. 10 H. 6. 15. 4 £. 4. 25. 
21 E, 4. 2, 3. 4 H. 7. fol. 7. Stamf. prcr. 72, 75. i E. 5. 8. PL 
com. 486. Rot. pari. 11 H. 6. no. 29. John Earlc of Somerfets 
cafe, Br. trwwtrs de office 5 1 . Vid. 43. aff. p. 28. 33 H. 8. petitioii 
Br. 35. 

(5) SbaU have Ins or their traverfi^ or mom/trams di droit io tbi 
fame, &e.] Note, that the traverfe and mom^ams de droit are here 
dif-jondively diWded, and by the ninth branch of this aft, the party 
that fhall traverfe, mi^ fae oat one writ or feverall writs otjciro 
fodas, a& the cafe fhall require, and that there (hall be two writs of 
fearch granted apon every traverfe, that (hall be purfued by vertue 
or meaaes of this ad. But nota, that provifo extends onely to Sttmf. prer. 70^ 
traverfes, and not to any monftrans de droit to be purfued by force 7<* ^^^^ 
of this aft, either for the fuing out of writs ofjcire facial^ or that 
therein writs of fearch fhall be eranted« becaufe the mottfirams dt 
droit doth confefle and avoid the utle of die king, and the traverfe 
denieth it, 14E. 4. i, 7. 

And further be it enabled by the authoritie afbre/aid, that The 5. branch, 
where any inquifition or office is or fhall be fbunden (6) by 
thefe words, or the like, ^od di quo^ vel de quibus {j) tem^ 
menta pradUia tenentur^ juraf pradi^ ignorant: or elfc foun- 
den holden of the kine^ per quafervitia ignorant^ or fuch like; 
that in fuch cafe, fuch tenure fo uncertainly fbunden> de quo^ 
vei de quibus tenementa pradi£ia tenentury ignorant^ fhall not be 
taken for any immediate tenure of the king ; nor fuch tenure 
fo fpunden of the king, per qua fervitia ignorant^ fhall not be 
taken any tenure in capite\ but in fuch cafes a melius inquinn-' 
dum to be awarded *(&], as hath been accuflomed in old time; 
any ufage of latter time to the contrarie notwithflanding. 

' (6) Tbat ijjbere ««jr iuquifition or office ii or JhaU be fiund^ &c] 
Upon an office fonn4 before the efcheator, *virtute officii^ there lay Kelwey 199. 
no melius inquirendum before this adl; for the words of the writ be, 
per quandam inquifitionem capt* coram A. ejcbaetore uojtro, lic.de 
mandato noftro caft\ F.N.B. 255. Reeift. fol. fiat this a6k ii 
generall, and givcth it when it is found, virtute officii. Fid. 8. 
H. 6. cap. 16. 

3 Y 2 (2) ^d 
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(7) S^ de qwn vel de quibus, &C.] Vide lO H. 4. 2. b. 1 3 H. 'jf 
4. 29 Hen. 8. Br. ofHce 58. & 30 H. 8. ibid. 59. 

* (8) But infucb cajes a melius inquirendum to he epwarded, &c.] 
Fide Dyer, 12 Elif. foL 291. Si fur le melius tenure eft trove dun 
common ferfim in certcine, ne bejbigne trovers. Dyer 1 3 Elif. fol. 306^ 
Si ignoramus fast trwe for le melius y ceo /err a pri/e tenure in capite, 
IjftMtfuit rejclve Mich. 33 & 34 'EWz. per les 2* chiefe juftices in le 
court degeurdes^ For this a£l extends not to the fecond inquifition 
upon the melius. And it was then refolved^ that he which ihould 
traverfe fuch an office, fhould traverfe, that the land was not holden 
of the king in capite; for fo much is implyed in the office. Dyer 
5 Mar. 161, 162. 

Dyer 13 Elif. uhi fupra^ fi fur le melius foit trove tenure dun roigne 
ut de maneriOf ^c, fed per qua fervitia ignorant. This is a tenure by 
knight- fervice, as of the mannor. Vide pur melius inquirend* lib. 8- . 
fol. 168. Paris Stoughters cafe, Sc 5 Mar. Dyer 155. b. 156. that 
no melius inquirendum is grantable of any office found de quo vel de 
qruiSus, ^r. oefore this ilatute. 

Tho6,br«ich. And be it further enafied by the authoritie aforefaid, that 
where it is or iball be found by any office or inquifition (9)ff 
that any lands, tenements, or hereditaments^ are, or fhall be 
difcended, remained, or common to any heire within age, and 
in the kings ward, or that ought to be in the kings ward, and 
that fuch lands, tenements, or hereditaments are holden of the 
king immediately, where in deed the fame are, or (hall be hol- 
den of fome other common perfon (10), and not of the king 
immediately: that in fuch cafe, fuch heire or heires (ball and 
may have their traverfe to the fame within age, and like re me- 
dic and reftitution upon his or their title founden or judged for 
him, or them therein, as hath been accuftomed and ufed in 
other cafes of traverfes : any law, ufage, or cuftome to the con- 
trarie in any Avife notwithftanding, 

(9) Where it is, or Jhall he found hy any ojffice or inquifition, &C.] 
T^ote the generality of this claufe. 

(10) Shall he holden of fome other common perfon, &c.] The lord 
might traverfe by the common law. 5 Mar. Dyer 161, 162. but 
the heire could not before this zSt. Vide i H. 7. 3. 

The 7. branch. Alfo where the kings majeftie by his prerogative ought to 
have as well fuch lands and tenements as be hoWen of odier 
perfons, as holden of himfelfe immediately, whereof his tenant 
holding of him in chiefjp, dyeth feifed, his heire being within 
age, untill fuch time as Hverie be fued ( 1 1 ) by fuch heire, and 
that the meane lords, of whom the faid other lands and tene- 
ments of fiich heire be holden, ufed to fpare the rents (12) due 
to them for the fame lands or tenements hoWen of them, du- 
ring the kings poffeflion. And when fuch heire hath fued his 
^or their liverie they ufe by diftfefle, or otherwife to compell 
the faid heire to pay to them the arrerages of fuch rents, for 
fuch time as the faid lands, or tenements were in the -kings! 

pofieffioii 
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pofleffion by fucb minoritie, where they (hould have fued by pe^ 
Ci'tion to the kings majedie, to have obtained the fame out 
of die kings hands, if they would have the (ame \^ich is 
to the great detriment, loile, and hindrance of fuch heire and heires. 
For r^refle whereof, be it enaded by the authoride of this pre- 
fent parliament, that from hencefordi fuch meane lords, during 
fuch minoririe {hall have, receive, and take the faid rents by die 
hands of fuch of the kings officers, as (hall be appointed to have, 
receive, and take the iflues, revenues, and profits of the fame lands 
and tenements fo holden of fuch meane lords, during the mino- 
ririe and nonage of fuch heire and heires, and until fuch heire and 
heires fue his or dieir liverie, and that fuch heire and heires, untiU 
(iich rime as he or they (hall have fued their liverie, or might 
conveniently have fued their liverie, (hall be thereof clearly dif- 
jcharged. And that fuch officer or officers, (hall upon requeft 
made, pay the fame to fuch meane lords (they giving to (uch 
officer and officers a fufficient acquittance, or acquittances for 
the receipt of the (ame.) And that fuch payment thereof made 
with acquittance, or acquittances thereof (hewed, (hall be to 
fuch officers a fufficient difcharge againft the kings majeftie 
and his heires, upon his or their accompt in that behalfe : any 
law, ufage, or cuftome heretofore had, or ufed to the contrary 
herecrf" in any wife notwithff anding. 

(11) UntiU fuch time as H'verie be fued."] Nota, there be two forts 
of liveries, «z;/a. liveries in deed, and liveries in law. Of liveries 
in deed there be two kinds, viz. a generall livery, and a fpeciall 
livery. For a general! livery an office muft be found in every 
county, an ^etate probanda found and returned in the chancery ; a 
writ to the lord privie fealc, that the heire is of full age : and there- 
upon a privie feale to the chamberlaine of England to receive his 
homage, &c. which kind of livery is dangerous, tedious, and 
chargeable. Vid. 44 E. 3. 12. 12 H. 4. livery 4. 21 R. 2. livery 5. 
I H. 7. 14. E. 4. 18. 7 H. 8. Kelwey 176, 177. 

There is alfo a fpeciall livery with a pardon much more (afe, 
Ipeedy and beneficiall for ,the party, and it may be had upon any 
office found in any one county, and all the red to come in by cer- 
tificate> as now the ufe is without atate probanda^ ^c. 7 H. 8. Kel- 
wey 177. or without any office at all, and may be made to the 
heire within age, 21 E. 3. 40. 29 H. 8. livery Br. 56. 

By the ftatute of 33 H. 8. cap. 22. power is given to the mailer 
of the wards, furveyor, attorny, and receiver, or three of them, 
whereof the mafter or furveyor to be one, to grant a generall or 
fpeciall livery. Whereupon fome have thought, that ipeciall li- 
veries became commonly to be granted; but it appeareth by. 
7 I;^. 8^ ubi /uprdf that it was fo commonly ufed by a good time 
then p^ft. Pyer, 23 Elif. fol. 377. a fpeciall livery is notgrantable 
at this day ex debitojufiiti^» 

If the office be traverfed, and the king, hanging the traverfe, grant 
livery, &c. the traverfe goeth to the ground. Kelw. 2 H. 8. 157. 
ju b. 1 H. 7, 12. 27. adjudged. See Dyer, 23 Elif. ubijitpra. 

13 H. 4. .6. 7. tit Travers, an office is found, that A. died feifed 
49f the mannor of B. ahd held the fame in capite by knights-fervice 
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his heire within age ; this office is travericd, that A. iofeoffed him 
that traverfeth in fee, and traverfe the dying feifed : whereupon 
the king taketh ifliie; and hanging the traverfe, it is found by 
another office, that the faid feoffment wais by collaiion, and after 
the iffue was found againft the king ; whereupon, by the rule of the 
court, the party had judgement, and an amoveas manum. For the 
office, found depending the traverfe, fhall not • grieve the party ; 
for fo he might be infinitely vexed : but in z,Jcire/ac* by the king 
upon the latter office he (hall anfwer, &c. an excellent cafe for the 
benefit and fpeed of them that are driven to traverfe. Vid. 1 1 H. 4. 
fol. 8. 13 H. 4. tit. travers 16 et 13 H. 4. tit. livery 21. 

• There be alfo liveries in law, as by pardons, eiihcr by ad of 
parliament, or by charter under the great feale, to the heire of the 
kings tenant in capite, be he within age, or of* full age. But where 
fome books fay, that a pardon of intrufions to fuch an heire amounts 
in law to a livery, it is fo to be underftood, that in the pardon there 
be words alfo, that the heire may enter, &c. for a fpeciall livery is 
no other, but that the heire haheat licentiam ingrediendu ^c. 

Note, upon every livery the king hath the value of the land for 
halfe a yeare, but upon an oufier le mayne the kings hands be 
amoved without any profit, &c. 

(12) U/ed to /pare the rents^ ^r.] Not onely rents, bat reliefes 
alfo were due by the common law, 26 H. 8. 8. 24 E. 3* 24* 29 aif. 
p: 5. 39 E. 3. relicfe i. Vide Br. tit. Arrerages, pi. i. & 19. For 
though there be a kind of fufpenfion of rents, &c. by reafon of the 
kings poffeffion ; yet the rents, &c. are dufe, becaufe the prero- 
gative ofihe king doth no man wrong> 13 E. 4. 8. &c. 

The 8. branch. Provided alwaies, and it is enafted by the authoritie aforefcid, 
that this aft, or any thing therein contained, fhall not in any 
Vid.DiersMar. ^rjfg extend to any inquifition or office taken or founden, at 
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any time before the twentieth day of March next coming; nor 
to hinder, prejudice, or take away the tide, intcrefl*, or poflef- 
fion of our foveraigne lord the king, or of any other perfon or 
perfons growne, or commen by vertue, meane, or occafion of 
any inquifition or office taken, or found, before the fame day ; 
but that as well our faid foveraigne lord the king, as all other 
perfon or perfons, having any title, intereft, or poffeffion by 
vertue, meah^,or occafion. of any inquifition or office found be- 
fore the fame day, Ihall, and may have, hold, and enjoy the (ame 
in like manner and forme, as though this a£l had never been had 
or made : an^ thing in the fame ad to the contrary in any wife 
notwithflanding. 

Provided alfo, and it is enadled by the authoritie aforefaid, 
that in all fuch cafes, as any perfon or perfons fhall be enabled 
by this aft ( 13) to have any traverfe, and (hall purfue his or their 
traverfe, that then he or they that (hall purfue fuch traverfe, 
fhall fue one writ, or fevcrall writs o{ fcire facias (as the cafe 
fhall require) againft all and fingular fuch perfon and perfons, 
as fhall have intereft by the king, or by his patentee or patentees, 
in like manner and form as is requinte upon trayerfes, or pe- 
titions heretofore purfued. And that in every fuch fcire facias 
4 ^ 
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the patentees, or other defendants fliall have like plees and ad- 
vantages, as they had in zxiy fc'rre facias^ before this time award- 
ed againft any patentee in any cafe of petition. And alfo, that 
iipon every traverfe that (hall be purfued by vertue or meane 
* of this acl, in fuch cafe as the partie or parties that (hall purfue 
Any fuch traverfe, (hould, by the order of the common ]awe$ of 
this realme, have been put to fue by petition to the kiiig, there 
fhall be two writs of fearch granted in manner and forme, as 
like writs have been granted upon petitions made to the 
king. 

(13) ^hallhe enabled by this aSiy^c.^ Hereof fomewhat hath 
been fpoken in the fourth branch. Vii, 5 E. 4. 3. 

Nata, in many cafes two matters of record with neceflary averre- 
inents fhall amoant to an office, but thereupon a /cite fac* is to be 
granted, wherein the partie may traverfe any of the materiall 
averremcnts, &c. 21 afT p. 36. 21 E. 3. liveric. 4.0 aflT. 46. joaff. 
2. 2 E. 3. 10. b but becauie fuch records amounting are not with- 
in any branch of this adl, we will fpeak no further of them. 

Provided alfo, and it is enafted by the authloritie abovefaid, The 10, branch, 
that if after any judgement fhalbe given upon any traverfe (9) 
that {halbe tendred, or fued by vertue or mean of this aft, it foal 
appear by any matter of record, that the king hath any other [ 695 ] 
former title, right, or intereft to the mannors, lands, tenements, 
or other hereditaments mentioned in the fame traverfe, that then 
the fame title, right, and intereft fliall be faved to the king, the 
faid traverfe and judgement thereupon given, 4n any wife not- 
.withftanding. 

(14) Upon any tra'verfeJ] This cxtendeth not to a menftrans de 
diroit to be purfued upon this ftatute. 

This provifo was added (for that thiS aft gave a traverfe, where 
none was at the common law, and that it fhould be judged for them, 
for whom it was found, &c.) lefl the judgement, being warranted 
by authority of parliament, (houlJ bind any former right the king 
had; and that appeareth alfo by the concluiionof this branch, *viz. 
The faid traverfe and judgement thereupon given notwithftanding : 
but it feemeth to be abundans cauteia, for the judgement upon a Br. tit.Tmren 
traverfe is, quodmanus domini regis am^veantur, et pojeffio reftitntttur *** °*^® 54- 
to him that traverfethy&/«z;oy«r^ ^c. 

It is to be obferved, that there be certaine records which intitle 
the king, that by law are not traverfable; in which cafes, though 
^he king be.entituled but by fingle matter of record, yfet the party 
grieved is put to his petition, and cannot be holpen by traverfe, or 
monjirans de droit. As taking otoe example for many : king Henry 
the fourth recovered in the kings bench in a quare impedit againil Mich. 10 H. 4. 
the prior of T. the prefentation to a church, and had a writ to the Jjj' '^ij a" ^'J- 
biihop, and his clerke received, &c. where in truth the prior never sJ^^f prcr'rif' 
knew of the fuit, nor was fummoned, attached, or diftrained by the 
fherife ; and thereupon the prior moved the court of kings bench 
to ?rant a writ, to caufe to come before them the fommoners, the 
pledges, and mainpernors upon the deftreiTe to be examined Jn this 
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matter. And in this cafe five points were refolved by Gafcoigne 
chiefe juflice, and the court, *viz. firft, that the prior was driven 
to his petition in nature of a writ of deceit, albeit in this cafe the 
king recovered in auter ^roit, zi That if a common perfon had 
recovered, the defendant had been driven to his originall writ out 
of the chancery, and could not proceed upon any judiciall procefTe 
out of this court. 3. That if the condufion of the petition be, that 
the king ihoiild command the court of kings bench to proceed to 
the examination, &c. then without any writ out of the chancery, 
the court may proceed to the examination. 4. But if the petition 
doth conclude generally, that the king (hould doe right, then the 
prior (hould be driven to bis originall put of the chancery. 5. That 
before fuch writ be granted, the prior upon a commiBion out of 
the chancery, ought to have his right found by enqueft. 

But feeing our ftatute extendeth to offices found by writ, com- 
miffion, or ^;r 0^r/0, and not to other records, we will (peak no 
further of them. 

Mine advice to fuch as (hall traverfe by force of this ad, 19, that 
in the inducement to the traverfe, they alledge their owne title,* 
('which they ought to doe; for no man (hall have the lands out of 
the kings hands, without making a title) juilly and truly : for the 
attorney generall for the king may either take iflue upon the tra- 
verfe, or by the kings prerogative upon the title of the party, that 
traverfeth at his choice. 

It is a maxime in law, that whenfoever any man is by any office 
traverfable amoved from his poiTeffion, that he muft traverfe the 
office in the court, where the office is returned. Of houfes and 
lands, which doe lye in livery, and whereof there is manuall oc- 
cupation, and profit prefently taken, the party by finding of the 
offife is out of po(reffion; but of rents, villeins, commons, advow- 
fions, and" other inheritances incorporeall which lye in grant, the 
owner is not out of poiTeffion (be they appendant, or in grofle) by 
the finding of an office ; and therefore in any information or adion 
brought by the king for the fame, the party may traverfe the 
office in that court, where the information or adion is brought for 
the king. 

And in all cafes, when the king is not in po(reffion by the o(Ece, 
and he obtaine not 'po(reffion within the yeare after the office 
found, then cannot the king feize without ^ijcire facias. 

We have taken thi's (latute of 2 £. 6. into our confideration, the 
rather, for that juilice Stamford wrote his treatife iipon the pre- 
rogative (wherein he fetteth forth the common law) before this 
ftaiute of 2 E. 6. by which flatute the fubjedl is relieved in niaoy 
things, which lay heavie upon him, when juftice Stamford wrote ; 
our chiefeft endeavour being, that it may be knowne how the law 
flandeth at the edition of this fecond and other parts of the 
Inftitutes. 
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An Expofition upon the Statute of 22 H. 8* 
Cap. 5, concerning the repairing, of decayed 
Bridges in Highwaies, and by whom. 

"DE it enaSed by the king our foveraigne lord, and the lords 
fpiritualb and temporall, and the commons in this prefent 
parliament aflembled, and by authoritie of the fame; that the 
juftices of peace in every (hire of this realme, franchife, citie, 
or borough, or foure of them at the leafls whereof one to.be of 
the quorum, (hall have power and authoritie to enquire, heare, 
and determine in the kings generall feflions of peace, of all 
manner of annoyances of bridges broken in the high-waies, to 
the damage of the kings liege people, and to make fuch pro* 
ccfle and paines upon every prefentment afore them for the re- 
formation of the fame, againft fuch as owen to be charged for 
the making or amending of fuch bridges, as the kings juftices 
of his bench ufe commonly to doe, or as it fhall feem by their 
difcretions to be neceflary and convenient for the fpeedy amend- 
ment of fuch bridges. 

And where in many parts of this realme it cannot be knownc 
and proved what hunared, riding, wapentake, citie, borough, 
towne, or parilh, nor what perK>n certain, or bodie politick, 
ought of right to make fuch bridges decayed, by reaibn where- 
of fuch decayed bridges, for lacke of knowledge of fuch as 
owen to make them, for the moft part, lye long witliout any 
amendment, to the great annoyance of the kings fubje^is. 

For the remedy tliereof, be it ena6ied by authoritie afore- 
iaid, that in every fuch cafe the (aid bridges, if they be without 
the citie or towne corporate, (hall be made by the inhabitants 
of the (hire ( i ) or riding, within the which the (aid bridge de- 
cayed (hall happen to be : and if it be within any citie or towne 
corporate, then by the inhabitants of every fuch citie, or towne 
corporate, wherem fuch bridges (ball happen to be. And if 
part of any fuch bridges fo decayed happen to be in one (hire, 
riding, citie, or towne corporate, and the other part thereof in 
another (hire, riding, city, or towne corporate » or if part be 
within the limits of any citie, or towne corporate, and part 
without; or part within one riding, and part within another: 
that then in every fuch cafe the inhabitants of the (hires, ridings, 
cities, or townes corporate (hall be charged, and chargeable to 
amend, make, and repaire fuch part and portion, (rf* fuch bridges 
fo decayed, as (hall lye and be within the limits of the (hire, 
riding, citie, or towne corporate, wherein they be inhabited at 
the time of the fame decaies. 

And be it further ena£ied, that in every fuch cafe, where it 
cannot be knowne and proved (2) what perfonsi lands, tene- 
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ments, and bodies politick owen to make and repaire fiich 
bridges, that for fpeedv reformation and amending of fuch 
bridges, the jufticcs of peace within the fhires or ridings, 
wherein fuch decayed bridges been out of cities and townes 
corporate ; and if it be wiSiiii cities or towns corporate, then 
[ 698 ] the juftices of pe^ce within every fuch citic, or towne corpo- 
rate, or foure of the (aid juftices at the leaft, whereof one to 
be of the quorum, (hall have power and autHoriiy within jthe 
limits of their fcverall commiflions, and authorities, to call be- 
fore them the Conftables of every town and pariih, being with- 
in the (hire, riding, city, or town corporate, as well withia 
liberty, as without, wherein fuch bridges, or any parcell thereof 
ihall happen to be, or elfe two of the" moft honcft inhabitants 
within every fuch towne or parifli in the faid {hire, riding, 
city, or towne corporate, by the diicretion of the faid juftices 
of peace, or fourc of them at the lead, whereof one to be of the 
quorum : and at, and upon the apparances of fuch conftables, 
or inhabitants, the faid juftices of peace, or foure of them (3), 
whereof one to be of the quorum, with the aflent of the faid 
conftables, or inhabitants (4}, ftiall have power and audiorit/ 
to taxe, and fet every inhabitant (5) in any fuch city, towne or 
parifli, within the limits of their commifiions and authoptties^ 
to fuch reafonable aid, and fumme of money, as they fliall thinks 
by their difcretions convenient and fufficient for the repairing^ 
re-edifying, and amendment of fuch bridges, and afber fuels, 
taxation made, the faid juftices fliall caufe the names anA^ 
fummes (tf every particular petfon fo by them taxed, to b^^* 
written (6) in a roll indented (7). And fliall alfo have powec" 
and authority to make two collectors of every hundred, foKzr" 
coUedlion of all fuch fummes of money, liy them fet and taxed. ^^ 
which collectors receiving the one part of the faid roll indentec^H 

under the feales of the faid juftices, fliall have power and au 

thoritie to colle<9: and receive all the particular fummes o^f 

money therein contained (8); and to diftraine every fuch in 

habitant, as fliall be taxed, and refufe payment thereof, in hi^^ 
lands, goods, and chattells (9), and -to fell fuch diftrdle^ ancdH 
of the fale thereof retaine and perceive all the money taxed -^ 
and the refidue (if the diftrefle be better) to deliver to th^^ 
pwner thereof (lo). And that the fame juftices, or foure o^^ 
them, within the limits of their commiflions and authorities ^=9 
fliall alfo have power and authoriti^ to name and appoint twc— ^ 
furveyors, which fliall fee every fuch decayed bridge repaired^^^ 
and amended from time to time, as often as need fliall require^^^ 
to whofe hands the faid colledors fliall pay the (aid fummes o^^ 
money taxed, and by theni received: and that the coUedor^^ 
and furveyors, and every of them, and their executors and ad— - 
miniftrators, and the executors and adminifirators of them^ 
and every of them, from time to time fliall make a true decla^ 
ration and accompt to the juftices of peace of the fliire, riding, 
citie, or town corporate, wherein they fliall be appointed col- 

Icdors^ 
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let^ors or furveyors, or to foure of the fame juftices, whereof 
one to be of the quorum, of the receipts, payments, and ex- 
pences of the faid fummes of money : and if they, or any of 
them refufe that to doe, that then die fame juftices of peace, 
or foure of them, from time to time by their difcretions, (hall 
have power and authoritie to make procefle againft the faid col- 
lectors and furveyors, and every of them, their executors and 
adminiftrators, and the executors and adminiftrators of every of 
them, by attachments under their feales returnable at the ge- 
neral felons of peace : and if they appeare, then to compell 
them to accompt, as is aforefaid, or elfe if they, or any of them, 
refufe that to doe, then to commit fuch of them, as (hall refufe, [ 699 ] 
to ward, there to remaine without baile or mainprife, till the 
£ud declaration and accompt be truly made. 

And where any bridge or bridges lien in one fliire or riding, 
and fuoh perfons inhabitants, bodies politick, lands or tene- 
ments, which owen to be charged to the making and amending 
of fuch bridges, lien and abiding in another ihire or riding, or 
where fuch bridges been within any citie, or cowne corporate, 
and the persons inhabitants, bodies politick, lands or tenements, 
that owen to make or repaire any fuch bridges, lien and' been 
out of the (aid cities and townes corporate: be it ena^d, that 
in every fuch cafe, the juftices of peace of the (hire, citie, or 
towne corporate, within the which fuch decayed bridges, or any 
part thereof (hall happen to be, (hall have power to enquire, 
beare, and determine all fuch annoyances, being within the li* 
mits of their commiifions or authorities. And if the annoyance 
be prefented, then to make procefs into every (hire within this 
realme againft fuch as owen to make, or. amend any fuch bridges 
(b prefented before them, to be decayed, to the annoyance and . 
let of the pafTage of the kings fubje£b, and to doe further in 
every behalfe in every fuch cafe, as they mought doe by au- 
thoritie of this s^j in cafe that the perfons or bodies politick, 
lands or tenements, which owen to be charged to the amending 
or making of fuch bridges, or any part thereof, were in the 
iame (hire, riding, citie, or towne corporate, where fuch an- 
noyance, (hall happen to be. And that all (herifes and bailifes 
of liberties and franchifes, (hall truly ferve and execute fuch 
procefte, as (hall come to their hands from the faid juftices of 
peace, afore whom any prefentment (hall be had for any fuch 
annoyance, according to the tenour and efFedl of the faid pro- 
cette to them directed, without favour, afFedion or corruption, 
upon p^ine to make fuch fine as (hall be fet upon them, or any 
of them, by the difcretion of the faid juftices. 

Provided alway, that this a6t, nor any thing therein con- 
tained, be not prejudicial! to the liberties of the five ports, or 
members of the fame, and for reformation of annoyance of 
bridges within the faid ports and members. 

Be it enacted by audioritie of this prefent parliament, that 
the warden, maiors, and bailiffes elected, and j urates of the fame 

ports. 
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ports, and every of them, have power and authoritie to enquire, 
heare, and determine all manner of common annoyances of 
bridges within the fame ports and members, and to make fuch 
procefle, paines, taxations, and all other things within the fame 
ports and members, as the juftices of peace may doe in other 
ihires, or places out of the fame ports, by vertue and authoritie 
of this prefent a£l: in every behalte. 

And be it further enaded by the authoritie aforefaid, tfiat the 
juftices of peace, or foure of them, (hall have fall power and 
authoritie to allow fuch reafonable cofts and charges to the 
laid furveyors and coUedors, as by their difcretions Oiall be 
thought convenient. 

For as much that albeit bridges decayed were amended and 
repaired, according to the tenour of this afl:, yet nevertheleffe, 
if fpeedy remedy for the amendment of the waies next adjoyn- 
ing to every of the ends of fuch bridges, (hould not be had and 
r 700 ] made, the kings fubjeds (hould take little or none availe or 
commoditie in any parts of this realme by the making of the 
bridges: in confideration whereof, be it enaded by the king 
our foveraigne lord, and the lords fpirituall and temporal!, and 
the commons in this prefent parliament aflfembled, and by the 
authoritie of the fiime, that fuch part and portion of the highn 
waies in every part of this realme, as well within franchife, as 
without, as lye next adjoyning to any ends of any bridges with-* 
in this realme, diftant firom any of the faid ends, bv the fpace 
of three hundred foot, be made, repaired, and amended as often 
as need (hall require. And that the juftices of the peace in 
every (hire of this realme, franchife, cide, or borough, or foure 
of them at the leaft, whereof one to be of the quorum, within 
the limits of their commiffions and authorities, (hall have power 
and authoritie to enquire, heare, and determine in die kings 

i^enerall feilions of peace, all manner of annoyances of and in 
uch high-waies, fo being and lying next adjoyning to any ends 
of bridges; within this realme, dt(rant ^om any of the ends of 
fuch bridges, three hundred foot, and to doe in every thing 
and things concerning the making, repairing, and amending (S 
fuch high-waies, and every of £em, in as large and ample 
manner as they might and may doe, to and for the making, re- 
pairing, and amending of bridges, by vertue and authoritie of 
this prefent ad. 

^ Before we enter into the cxpofition of this aft, we will take into, 

eoDfideratioD, for a neceflary introduftion thereunto, what the com- 
mon law was concerning the reparation of decayed • bridges in 
three points : Firft, who were to repaire the fame : 2. what was 
the remedy for the reparation thereof: 3. before what judges. 

* Pons figoificat omne quod fup^ aquas traniimos, unde ponticolus. 

Nil Tadcafter babtt wtufit aut carmine digmtMf 

Prater magnificlJiruQumJineJiunmu ponttm* 
Vidit et fcripiit poeu 10 sftatc. 

As 
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As to the firft fome perfons fpirituall or temporal!, incorporate, 44 ^. 3- 3»- 
or not incorporate, are bound to repaire bridges raihne Unura fua **^' ^ ^ol-^- 
t err arum, Ji*ve tenementorum^ l^c, fome ratione prafcriptionts tantum^ ^ • /• j« 
ratione Unura, by reafon that they and thofe, whofe eftate they 
have in the lands or tenements, are bound in refpeft thereof to re- 
paire the fame ; • but they which have lands on the one fide of the * 8 H, 7* 5. h, 
bridge, or on the other, or on both, are not bound of common right 
to repaire the fame. 

* If a man, which holdeth an hundred acres of land, ought to ^Rcgift. 268, a. 
repaire a bridge by the tenure of them, if he for exatnple alien F-N.B. 235. b< 
twenty acres of them to one, and ten to another, and after one of 

tbem is onely upon a prefentment found thereof, diftrained to re- 'f'^'^ju^^'^^ 

paire this bridge, he (hall have a fpeciali writ de onerando pro rata tg'^V I \^ 

porthne, etjtc defimilibus. the prior of 

Ratione prefcriptionis tantum, but herein there is a diverfity be- Markiats cafe, 

twecn bodies politicke or corporate, fpirituall or temporal!, and ^^^\^^?\ *• , 

natural! peribns: for « l>odies politicke or corporate, fpirituall or flj^'e "^'^^b' 

temporal!, may be bound by ufage and prefcnption only, becaufe a ,oE, 3. as'io! 

they are local!, and have a fucceiTion perpetuall : but a natural! per- ^7 aOl pi. 8. 

fon cannot be bound by a£l of his ancefler, without a lien, or l^ind- 44 ^* 3* 3i- 

ing, and affets. M^'^'e'"^?* 

* Nota, if a bifliop or prior, &c. hath at once or twice of almes * J^ j^ jij^^ 
repaired abridge, it bindeth not (and yet is evidence againft him, mco, the abbot of 
untill he prove the contrary) but if time oat of mind, they and S. Auftins cafe, 
their predeceiTors have repaired it of almes, this (hall bind them' * Pafch. 10 E. 3. 
to it. • De pontihus et calcetis fraBis in omnibus tranfitionibus quis jj^^^^f Lco- 
ea repararey etfufientare debet. ^ nards cafc.^" 

* But admit none at all were bounden to the reparation of the Vid.Regift.192. 
bridge, how then ? f and by^whom (hould it be repaired by the com- a E. 3. coron. 
inon law ? The anfwer is, that the whole county, that is, the in- H7* 14 ^- 3- 
habitants of the county or Ihire, wherein the bridge b, (hall repaire where thcwholc 
the fame ; for of common right the whole county mud repaire it, county is 
becaufe it is for the common good, and eafe of the whole amerced, 
county. . ' t [ 701 ] 

If a bridge be within a franchife, thofe of the franchife are to 14 £• 3* <>(• 
repaire it. If the bridge be part within a franchife, and part ^^^ ^''rVJ' r 
within the gildable, fo much as is within the franchife (hall be re- ^ers cafe! 
paired by thofe of the franchife; and fo much as is within the 
gildable, by thofe of the gildable. ^ And fo it is, if it be in two f Rcgift. 154. a. 
counties, mutatis mutandis, * F.N.B. 127. e. 

If a man make a bridge for the common good of all the fubjeds, % h. ;. 5. 
hee is not bound to repaire it ; for no particular roan is bound to 
reparation of bridges by the common law, but ratione tenura^ or 
prafcriptionis* 

As to the fecond the remedy was, if it were a private bridge: Regift. 153, 
as to a mill which A. was bound to maintaine, over which B. had 154. F.N.B. 
a pa(rage, &c. if the bridge were in decay, B. might have his >*?• <>• 
writ de ponte reparando. But if the bridge were for the publicke, 8 21 E. 3. 54. 
&c. the remedy was by prefentm^ent at the fuit of the king, for 43 ^- 37- 
avoiding of mukiplicity of fuits. \ 3E. 3;a(f-445- 

As to the third, this prefentment might be at the common law ^^JJ'^q^ 
before the juftices of the 8 kings bench, or before *» juftices in eire, ^g*. aff. p! 15! 
or^ commi^ioners of oier and terminer, or before the (herife by 22 £.3.1. 
cominiffion, or ^ writ in nature of a commiffion. * But ^s to the* ^ '4E- 3- !'*^ 
ihcrife, his power to take inditements, by force of any fuch writ *7j^ ^ ^ ^^^ 
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39 Elif. cap. 24. 
43 Elif. cap. 1 6. 
^ H. 5. cap. 12, 
H. 6. cap. 28* 
3 Jaccap. 24. 
" Inter icgct Ca- 
ButiregM)Ca*io. 

&62. 
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or commiilion in the nature of a conimiffion> is taken away by tk; 
ftatute of 28 £. 3. cap. 9. But it may be prefented in the ■ tome' 
or leet. 

See the fecond part of the Inflitates, Af/i^. Chart, caf, 15. 'Naik 
villa nee liber homo dtftringatur facere prntes^ ^c nifi qui ab antifuv 
et dejurefacere cenfitennnmi tempcre regis Hexrid afui nofiri. 

For Footage, wV. the fecond part of the Infidtates, Wefhnin* 
1. cap. 31. W. 2. cap. 25. 3 £. 3. aill 445. 35 H. 6. 29. b. per 
Fortefcue, PL Com. 334. 407. Fide 13 H. 4. 17. F.N.B. 178, L 
Flet. lib. 4. cap. i. Fid. i H. 8. cap. 9. 39 £1. cap. 24. 

Pontage is a toll or contribation for i:epaire of bridges. See a 
reafonable taxation therefore 39 £lif. cap. 24. See alfo of Pontage» 
lib. 8. fol. 46. b. John Webs cafe. 

It appeareth in our bookes, that before bridges were made how 
often defaults were faved, and delayes had per cretance del nve, by 
encreafe of waters. 

None can be compelled to make new bridges, where never any 
were before, bat by aft of parliament. 

' The law before the conqueft was, Oppida fontefque fejlhac he* 
fiauremtur. And againe, ^i penfionem ad opfida pmtefve reficiendes 
denegabit^ mUtiam<vefubterfugeriti dabit is re^i (Ji Anglus fiurit ) xh, 
/olidu^ l^c. 

Now having confidered what the common law was concerning 
the reparation -of bridges, we will perufe the parts of this zB. of 
22 H. 8. which may be divided into eight branches. 

1. That •juftices of peace, or any foureor more of them, whereof 
one to be of the quorum, at the kings generall fellion of peace, ihall 
have power, and authority (which conhHeth in thefe fbnre things) 
firft to enquire, heare and determine. 

2. Whereof? of all manner nufances of bridges broken in tltf 
high-waies, to the damages of the kings liege people. This exi 
tendeth only to common bridges in the kings high-waies, where 
all the kings liege people have, or may have pafTage, and not to 
private bridges to mills, or the like. And therefore the inditement 
upon this ftatute faith, ^uod p pons publicus et communis Jitus in aba 
regia inafuper fiumen,Jeu cur/um aqu^t, iffc, 

3. In what plzce ? In every (hire of this realme, franchife, citie, 
or borough. 

But this is to be underftood, reddendo fingtda fingulis, that is tP 
fay, I. in every (hire or county where there be foure or more 
juftices of peace, whereof one or more is of the aaorum. 2. Fran- 
chife, where there be foure or more juftices of the peace, and one 
or more of the quorum. 3. Citie, where be foure or more juftices 
of the peace, and one or more of the quorum. 4. Or boroagfa> 
where there be foure or more juftices of the peace, and one or more 
of the quorum, and where they keep generall feftions of the peace 
for fuch franchifes, cities, or borOughes; but for want thereof, the 
juftices of peace of the county ihaU enquire. But if the franchife 
citie, or borough be a county of it felfe, and have not foure or more 
Juftices of peace, whereof one or more is of the quorum, no odief 
juftices of peace of any other ftiire or county, have any power by 
tlus a6t to enquire of, hear and determine the decay of bridges 
there, but fnch decay muft be reformed by fuch remedies (before 
fpecified) as the common law did give; therefore it was necefiary 

to 
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to be knowne what the common law was before the making of 
this ftatute. 

4. Such proceffe they are to make upon every prefcntment afore 
them, for reformation of the fame, • againft fuch as owen to be * This whole 
charged for the • making or amending of fuch bridges, as the |*!■?"^^.J?''''^_^^ 
juftices of his majefties bench ufe commonly to doe, or it fliall feem 
by their difcretions to be neceflary and convenient for the Ipeedy 
amendment of fuch bridges. 

making or amend i rig of fuch bridges are knowne* and prelented. 
caycd, &c. it muft be made againe, and re-edified. 

Having provided remedy againft fuch as owen to be charged 
for the making or amending of fuch bridges, &c. The fccond The 2. and 3. 
and third branches doe provide more fpeedy remedy, where it branches, 
cannot be knowne or proved what hundred, riding, wapentake,, 
citie, borough, towne or pariih, or what perfon certaine, or body 
politicke ought of right to make fuch bridges decayed, &c. how 
the fame (hall be repaired. And thefe branches doe conM on three 
parts. 

1. That in every fuch cafe the faid bridges (if they be without 
city or towne corporate) (hall be made by the inhabitants of the 

ihire or ♦ riding, within which the laid bridges decayed fhall hap- • This was a<l- 
pen to be. ^^^ ^or York- 

2. And if they be within a city or towne corporate, then by the {lj"^^» wherein 
■ «<,. f r 1 • tnerc are ri« 
inhabitants of every fuch city or towne corporate. ^jng,, 

3. And if part of any bridges fo decayed be within (hire, riding,' 
citie, or towne corporate, or if part be within the limits of any city, 
or towne corporate, and part without, or part within one riding, 
and part within another, that in every fuch cafe the inhabitants of 
the ihices, ridings, cities, or townes corporate (hall be charged and 
chargeable to amend, make, and repaire fuch part and portion of 
fuch oridges fo decayed, as fhalLlye and be within the limits of the 
ibire, riding, city, or towne corporate, wherein they be inhabited 
at the time of fuch decay es. By this part the law is declared by 
whom fuch dbcayed bridges in any (hire, riding, city, or towne 
corporate ought to be repaired : a nece(rapy claufe to be added, 
for that fuch decayed bridges may not be within the remedy, of 
the fourth branch : yet the law (who are chargeable) being de- 
clared hereby, the remedy (hall be by the courfe of the common 
law, which before hath bejsn (hewed. 

( I ) That the inhabitants of the faid JhireSy &c.] The perfons to 
bee charged by this a6t are comprehended under this only word 

E [habitants ;] which word is needfuU to be explained, being the See the ftatuf^ 
eeft word of this kind. of23H.8.ca.i. 

Firft, although a man be dwelling in an houfe in a forraigne concerning 
county, riding, city, or towne corporate, yet if he hath lands or '"*^^°8 ®f 
tenements in his owne po(re(fion and manurance in the county, l^yid! li. 5 fol, 
riding, city, or toWne corporate, where the decayed bridge is, 66, 67. Jeffrcyet 
he is an inhabitant, both where his perfon dwelleth, and where he cafe. ibid. fo. 64. 
hath lands or tenements in his owne po(reffion within this flatute. >" Clarkes cafe. 
Not a, habit atio dicitur ab habendo^ quia qui propriis manibusy etfump^ 3. jac.c.23. 

fihus poj/idety et habet, ibi habitare dicitur, 

2. If a man dwelleth in 4 forraigne (hire, riding, city, or towne 
corporate^ and keepetha houfe and fervants in another (hire, riding, 

s city. 
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city, or town corporate, he is an inhabitant in each fhire, ridingir 
dty, or town corporate within this ftatute. 

^. Ex w termini, £very perfon that dwelleth in any (hire, 
riding, city, or towne corporate, though he hath hot a perfonall 
refidence, yet is he faid in law to be an inhabitant, or a dweller 
there, as fervants, &c. But this (btute extendeth not to them, bat 
to fuch as be houfiiolders. And this is gathered by the words of 
the fourth branch of this ad, that giveth the diftreife, wic* and to 
didraine every fuch inhabitant, &c. in his lands, goods, and 
chattels. And befides, it were in a manner infinite and impoffible, 
to taxe by the next branch of this a6t every inhabitant, being no 
houfiiolder. 

^. Every corporation and body politicke refiding in any county, 
riding, citie, or towne corporate, or having lands or tenements in 
any fliire, riding, city, or towne corporate, qua propriis manihus et 
/tmftibus foffident et hahent^ are faid to be inhabitants there within 
the purview of this ftatute. 

5. An infant that hath houfe or lands by difcent or pur- 
chafe, is lyable to this publike charge, and fo is the huiband of a 
feme covert. 

Now the law being declared who were chargeable to repaire 
decayed bridges, where no perfon, &c. where bonnd thereunto. 
The 4. branch. The fourth branch, for a more fpeedy reformation and remedy, 
provideth and enadleth thefe fixe things : 

I. That in t\txy cafe, where it cannot be knownc and proved 
what perfons, lands, tenements, and bodies politick owen to make 
and repaire fuch bridges, for the fpeedy reformation and amend-> 
ment of fuch bridges, the juftices of peace within the (hires or 
ridings, where fuch bridges been (being out of cities and townes 
corporate) and if it be within cities or townes corporate, tlicn the 
juftices of peace in every fuch city or towne corporate, or fburc of 
the faid -^ juftices at the leaft, whereof one to be of the quorum, 
(hair have power and authority within the limits of their feverall 
^h*A^"^'^*'d^ commiflions and » authorities, to *> call before them the conftables 
t e ihircs.or rid- ^^ every towne or parifli, being within the Aire, riding, citie, or 
towne corporate, as well within liberty as without, where fach 
bridges, or any parcell thereof (hall happen to be, or elfe two of the 
next honeft inhabitants within every towne or parifh in the faid 
(hire, riding, city, or towne corporate, by the difcretion of the faid 
juftices, or foure of them at the leaft, whereof one to be of the 
quorum. But it is good poHcie, that more then foure juftices, &c. 
doe take upon them the authority committed to them by any 
branch of this aft : for if there be but foure, if any of ^them dyeth, 
or be out of the commifiion, the furviving three have no authority 
to proceed. 

\autlyir\tie%\ is 

uied. ^ The firft thing the juftices are to doe when they are aftembled, is to call, &c» if they be 
prefent (as commonly they are j at the generall feffions of peace, or elfe to make warrants to call, && 
before them at a certain day and place, and in thofe warrants to fignifie that it is for a taxation of 
the inhabitants of the whole county, for reparation oli fuch a bridge. 

(2) Where it cannot be knotjone or proved ^ &c.] By the contexts 
and order of this ftatute, firft, for inquiry at the generall feffions, 
who ought to repaire fuch decayed bridges : andfecondly of this 
branch, where it cannot be knowne or proved (that is, at the ge- 
nerall fefiions who owen to repaire it.) It hath been gravelv 

adviie<C 
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^ advifed, that for the b-^ttef warrant of thcfe foure jadices of peace, * HereDf wc ' 
inqairy (hoo!d be made by the great inqueft for the body cf the ***^ ^" * 
county at the generall quarter feffions, who ought to rcpaire it, and f ^ tbTlikr^br 
if that cannot appeare upon any proofe made, then a prefentment ihcprerntaicnt 
to be made, that the bridge is in decay. And to conclude, tt ulierhu you may, rrade 
juratoTts fr^diBi fr4tfentanty quod prorfus nefcitur qua per/ontty qu^e .'° Lambjrd» 
tgrr^ttfrve tenemeMfa^ out corpora politica eundem pontemt out aliquam J""*®* « pe«c«. 
imde parcdlam tx jure^ out antiqua confuttudint reparare dthent^ out 
xonfmtvtrmnt. And by this meanes, the fbure, or more juftiCes of 
peace, being judges of record, (hall be informed of record, that it 
cannot be knowne or proved, &c. A fafe way for thefe foure or f 704 1 
more c^the juilices; for to charge the fubjeft without juft caufe, - 
and not warranted by this ad, is a great mifpriiion. 

2. At the apparance of fuch conftables or inhabitants, the faid 
joftices of peace, or foure of them, whereof one to be of the quorum, 
with the aflentofthe faid conftables or inhabitants, fhall have power 
and authority to taxe, and fet every inhabitant in fuch city, 
towne, or parifli, &c. to fuch reafonable aide and fumme of 
inony, as they (hall thinke by their difcretions convenient and 
fnfficieiiti for the repairing, ^ re-edifying, and amendment of fuch ^ Nora, for re- 
bridges. ctJi/ying, or new 

It is not here mendoned by any cxprefle words, that thefe foure "* "^' 
or more juftices muft execute their authority of this adl in the ge- 
nerall feffion»of the |>eace, as it was in the £r(l branch. See for 
this in the laft branch. 

Firft by whom, and in what manner taxation (hall be made. 
. (3) J^fii^^ of peace, or foure of them, &c.] That is, in fuch 
cities, or townes corporate, where fbure juiUccs, &c. be: for if 
there be not fbure fuch juftices, they are not within the remedy 
of this brandi, but (as hath been faid) are left to the remedy at 
tbe common law. 

(4) With the qffhU of the faid conftahles or i»bahifa»tsJ] So 
as neither the juftices, without fuch aflent, nor the^ conftables 
or inhabitants, without the juftices, can make any taxation by 
this aa. 

( 5 ) 7« taxe and fet every inbahitant, ] Unumquemque inhahkantium, 
ufingutos inhahitantesy fo as every one may be taxed by himlelf^ 
and each one beare his owne burthen. And the taxation cannot be 
fet upon the hundred, parifti, towne, &c for then one or a few 
might be diftrained for the whole. What inbahitant is here meant, 
we have touched before. 

"^j thefe words [every inhabitant] all priviledgcs of exemptions Sec the fecowd 
or difcharges whatfocver from contribution, for the reparation of P?" °^ ^^ '"' 
decayed bridges (if any were) are taken away, although the ex- cha^ca/iT* 
emption were by aft of parliament. 

How the money fo taxed fhall be collcfted. 

(6) And after fuch taxation made, the faid jufticet Jhall caufe thi 
names andfummes of e'very particular perfon fo iy tbem tcuced, to h§ 
•written in a roll indented. 

Note the names and fums of every particular perfon, fo as (as hath 
been faid) the taxation muft be feverall and particular. 

(y) In a roll indented.'] This is intended of every feverall 
hundred, and they mod be inrolled in parchment, and fealed 
\y the f;ud juftices, and this to be done prefcntly after the taxation 
made. 
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3» (8) And fijall alfo ha^ve pvwtr cuid author itie to make twc colleSort 

of e'very hundredyfor collcdion of all fuch fummes of money ^ by them fet 
and taxed, ^which colledon ('vix, of e^very hundred) recein)ing the one 
fart of the feud roll indented, under the feales of the fa'td jufiices, pall 
have po-wer and atahoritie, to collet and receive all the particular 
• By this it ap- fummes of money • therein contained* 
peareth, that 

the fevcrall ingrofTcments mud be ^i the feverall fummes, &c. In every feverall Irandred, becaufe 
the colleftors be feverall of every fevcrall hundred, and thefc rolls ingrolTed are their feverall war- 
rants. 

4- (9) Jnd to dijiraine every Jiich inhabit cmt, as Jhall he taxed, and 

refufe payment thereof y in his lands, goods, and chatt ells. '\ Hereby foure 
things are to be obferved: firfl (as hath been faid) that the tax- 
ation muft be feverall. 2. That the remedy for levying, is by 
diilrefl'e in his lands, goods, and chattels in any place within that 
hundred, and to fell fuch diftreffe. And this the collectors of that 
hundred may doe by force of this aft. 3^ That if upon demand 
tlie fumme be not paid, albeit the inhabitant doe not exprefly 
refufe, it is a refufall in laur. 4.. Albeit two colledlors be 
appointed, yet one of them, by the command and confent of 
the other, may dillraine and fell; for this is the diflrefie and faleof 
them both. 

(10) And if the diftreffe bj better, to deliver to the owner thereof] 
That is, the furplufage upon the fale, above the fumme fo diftraineJ 
for, muft be delivered to the owner inhabitant. 

The refidue of this branch, concerning the appointment of 
two furvcyors, and the account of them, and of the two colleftors, 
and other things depending on the fame, are evident, and need no 
explanation. 

* The effcd of thi* branch is, that the faid juilices in every fhire, 
riding, city, or towne corporate, fhall make proceiTc refpe£lively 
into every fhire, and other place out of the (hire, riding, city, or 
towne corporate. And that the fherife (hall {^tvq the proce(ref 
upo'h paine of fuch fine as fliall be afleffed by fuch juftices. 

The fixth branch excepteth the five ports, and provideth remedy, 
and giveth jurifdiftion to the warden, mayors, and baililFes eled, 
and jurats of the fame ports, to enquire, heare and determine all 
manner of annoyances of bridges. 

'l^he feventh branch giveth power to the faid juftices of peace, 
or foure, or mor3 of them, to allow reafonable cofts and charges to 
the faid furveyors and colledlors. 

The laft branch containeth a law for amendment of high-waies 
at the end of the bridges, and power given to foure or more juftices 
of peace, whereof one to be of the quorum in every (hire, franchife, 
or borough, to enquire, heare, and determine in the* " kings gene- 
" rail rcliions of the peace, all manner of annoyances of and in foch 
«< high-waies fo being and lying, next adjoyning to any ends of 
** bridges witfiin this realm, diitant from any ends of fuch bridges 
<* three hundred foot, and to do in cverv thing and things conccrn- 
" ing the making, repaiiing, and amenciing of fuch high-waies, and 
« every of them, in as large and ample maner, as they might and 
" may do to and for the making, repairing, and amending of 
** bridges, by virtue and authority of this prefent adt'* 

In the kings ^enerallfejjions of the peace, &C.] Hereupon it Vi col- 
k^led, that feeing the firft branch rcfcrreth the p.oceeding con- 

cerjing 



c. 

They, branch of 
this adl giveth 
power to the 
jufticos tj ul'ow 
rcafoniblc coils 
and charges to 
the I'urvcynrs 
and coilcCtDis. 
* The 5. branch. 

The 6. branch. 



The 7. branch. 
T1j« 8. branch. 
* Nota. 
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CCTning the decay of bridges kj :!i- gmeral fiff^ns of the reace, 
and the fecoad branch conccmicg the calli-g o?' rhe ccr..hibie5, 
&c. acd this laft branch referredi tl".^ pTO-zttdir.z :cr rhe a^e. indent 
of high-waies at the c!id cf hriiges, to ihc gener^ili uwo.is of the 
peace: it is the (kfeil way, and neirei to the oraning of the 
makers of this law (all the parts thereof beirg cor^deredrtr.it the . 
jaftices of peace, where no certain pcnba, i-c. if kr.o.vre, that 
ooght to repaire any decayed bridge, (a-i the inhabitants of the 
whole county are geccrally to b? chirgri) doc proceed as we'l 
for the reparation of the bridges, zs of the high-waies at the end of 
tliofc bridges at the generall feSoos of the peace, one of the.Ti as it 
Rrere depending npon the other. 

The freehold as we!l of bridges, as of the high-waJes, is in him 
that hath the fj-eehold of the foSe, but the free paltige is for all the 
longs liege people. a ,, „ 5 ^ ^ 

See the flatutesof £3 Eiif. cap. 18. 18 El. cap. iS. S: 17. 23 EL p^nam. 5iE.'>. 
ZSLi 11. 39 EI. cap. 24. &c. concerning bridges. nu.68. icaope.K- 

See the * ftatuteof 23 Hen. 8. cap. 2. concerning the new ereding ^^ ^^*^ S^ -"^^ 
of gaoles, which cannot be done without ad of parliament. That '*'^^ l"^ ?*JJ' 
ad had little effed; for that the j aft ices of peace did little or ^In.^s charge. 
DOtMng within the time to them preicnbed by that ad; yet reade V jq(^ 1 
it, for it hath divers good provi£ons in it, and divers of them mach 
like to our ad. 

A right profitable Taw was made, aimo 43 Elif. forcomm:ffioners, 43 EHf. ca.4, 
to enquire for mis-imployment of lands, tenements^ rents, annuities, 
profits, hereditaments, goods, chatteils, money, and ftocks of A '"p^eJy r?mi J/ 
tnoney given, limited, appointed, or Llugned to or for repaire of ^n mau) ca»c<» 
bridges ftnter alia) and by their orders to reforme the fame, which 
in fome cafes is a ready and fpcedy way, and have wrought good 
effed. And therefore we will in the next place enumerate and 
explaine the parts and branches of that ad, for the better incou-^ 
ragementandinftradionof the commiffioners in that behalfe. 



An Expofition upon the Statute of 43 Elif. 
Cap. 4. concerning Commiffioners authorized 
to enquire of Mifimployment of Lands or 
Goods given to Hofpitalls, by their Orders- 
fhall be reformed* 

XX/" HE RE AS lands, tenements, rents< artnuiti&f, profits, 
- hereditaments, goods, chattels, money, and feockes of 

money, have been heretofore given, limited, •'•appointed 
and ailigned, as well by the queenes moft excellent ma- 
jelt:e, and her moft noble progenitors, as by fundry other 
well difpofed perfons; fome for reliefe of aged, impotent^ 
and poore people; fome for maintenance of fiske and maimed 

3 Z a fquldicr^ 



707 Stat, dc 43 EUn Cap. 4* 

ibuldiers and mariners, fchooles of learning, free fchoolcs, zni 
fcholars of univerfities ; fome for repaire of bridges, port$, 
havens, cawfies, churches, fea-bankes, and higb-w^es; fome 
for cdiication and preferment of orphans, fome for or towards 
reKefe, ftocke or maintenance for houles of corretSion; fome 
for marriages of poore maides, fome for fupportation, aide, and 
help of young tradefmen,handy-cr.ifts-men,and perfons decayed, 
iUii others for reliefe or redemption of prifoners or captives, 
and for aide or eafe of any poore inhabitants, concerning pay- 
ment of fifteens, fetdng out of fouldiers, and other taxes : which 
lands, tenements, rents, annuities, profits, hereditaments, 
goods, chattels^ money, and ftockes of m«ney, neverthelefTe 
have not been imployed accoiding to the charitable intent of 
the givers and f6unders thereof, by reafon of frauds, breaches 
of trufl:, and- negligence in thofe tiiiat^ (hould pay, deliver, and 
imploy the fame. For rtfdrefTe and remedy whereof, be it 
enafted bv authoritie of this prefent parliament, that it (hall 
ai!id may be lawfull to and for the lord chancellor, or keeper 
of the great feale of England for the time being, and for the 
chancellor of the duchie of Lancafler for the time being, for 
lands within the county palatine of Lancafler, from tune to 
time, to award commifHons under the great feale of England, 
or the feele of the county palatine, as the cafe (hall require into 
all or any part or parts of this realme, refpe<aively, according 
to their fevcrall jurifdidions, as aforefaid, to the bimop of every 
leverali dicccfTe and his chancellor (in cafe there fhsJl be any 
bifbop of that diocefTe, at the time of awarding of the fame 
commiflions,) and to other perfons of good and found behaviour, 
authorizing them thereby, or any foure or more of them, to en- 
quire as well by the oaths of 12 lawfull men or more of the 
county, as by all other good and lawfull waies and meanes of 
all and fingular fuch gifts, limitations, alignments, and appoint- 
ments atorefaid, and of the abufes, breaches of trufls, negli- 
gences, mis-imploymcnts, not imploying, concealing, defraud- 
ing, mis-converting, or mis-government of any lands, tene- 
ments, rents, annuities, profits, hereditaments, goods, chattels, 
money, or flockes of money, heretofore given, limited, ap- 
pointed, or affigned, or which hereafter fhall be given, limited, 
appointed, or afHgned, to or for any the charitable and godly 
[. J09 ] ufes before rehearfed. And after the faid commifEoners, or 
any foure or more of them (upon calling the parties interefled 
in any fuch lands, tenements, rents, annuities, profits, heredi- 
taments, goods, chattels, money, and flockes of money) fhall 
make enquiry by the oathes of twelve nien or more of the fatd 
county (whereunto the faid parties interefled fhall and may 
have, and take their lawfull challenge and challenges) and 
upon fuch enquiry, hearing, and examining thereof, fet downe 
iuch orders, judgements, and decrees, as the faid lands, tene- 
ments, rents, annuities, profits, eoods, chattels, money, and 
flockes of money, may be duly and £uthful]y implpyed, to and 

for 
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for fuch of the charitable ufes and intents before rehearied, re- 
fpecSlively, for which they were given, limited^ affiened, or zp-* 
pointed, by the donors and founders thereof. W hich orders> 
judgements, and decrees, not being contrary or repugnant t6 
the orders, ftatutes, or decrees of the donors or founders, fhalj 
by the authoritie of this prefent parliament ftand firme and 
good, accordmg to the tenour and purport thereof, and fhall be 
executed accordingly, until! the fame fhall. be undone or altered 
by the lord chancellour of England, or lord keeper of the great 
feale of England, or the chancellour of the county palatine of 
Lancafter, refpe£Kvely within their fcverall jurifdiflSons, upon 
complaint by any partv grieved tp be made to them. 

Provided alwaies, tnat neither this adl, nor any thing therein 
contained, (hall in any wife extend to any landsy tenements^ 
rente, annuities, profits, goods, chattels, money, or ftockes of 
money given, limited, appointed, or affigned, or which ihall 
be given, limited, appointed or aifigned to anv ccdledge, hall, 
or houfe of learning within the univerfities of Oxford or Cam-- 
bridge, or to the colledges of Weftminfter, Eaton, or Win- 
chefter, or any of them, or to any cathedral! or collegiat church 
within this realme. 

And provided alfo, that neither this z&y nor any thing therein, 
(hall extend to any citie, or towi)e corporate, or to any the 
lands, or tenements given to the ufes afore&id, within miy 
fuch citie, or town corporate, where there is a fpeciall gover- 
nour or governours appointed to govcrne or direJft fuch lands, 
tenements, or things difpofed to anv the ufes aforefaid, neither 
to any colledge, hofpitall, or free (choole, which have fpeciall 
vifitors, or governours, or overfeers appointed ^em by their 
founders. 

Provided alfo, and be ijt ena^ed by the audioritie aforefaid, 
that neither this a£^ nor ^y ^ing therein contained, fhall be 
any way prejudicial! or hurtful! to the jurifdiSion of the ordH 
naiy, or power of the ordinary, but that he may lawfully in 
every caufe e^^cu^e and perform the fame, as though this aft 
had never been had or made^ 

Provided ^fo, and be it enafted, that no perfon pr perfon$ 
that hath or fhall have zi\y of the faid lands, tenements, rents, 
aiuiuities, profits, hereditaments, goods, chattels, n^qney, or 
^ockes of money in his hands or pofTeffioKi, or doth or fhall 
pretend title thereunto, fhall be named a cpmniilfioner or a 
juror for any the caufcs afure&id| o)r being named, (hall execute 
or ferve in the fame* 

And provided alfo, that no perfon or perfbns, which hath 

{)urchafed or obtained, or fh^I purchafe or obtaine upon va- 
uable confideration of money or land> ^y efhte or interefl of, [ 709 J 
in, to, or out of any lands, tenements, rents, annuities, beredi* 
taments, goods, or chattels th^t liave beent or fhall be given, 
limited, or appointed to any the charitable ufes above men- 
tioned, vritbout firaud or covin, havii^ no notice c^ the fame 
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cbirlt^blc uits, fciil not be impfacard br decrees or orfen ef 
ccrniiiicaers ztctc mtnrixK-c, i:r or conccmiiig Ac iamelus 
efiLic or intfTtJL Anc yet neicnjfisS:, be it cnar^f^ri tiiat the 
(lie coTnTTjifF oners ctztit {c^jit or more o- dirm, {hsSl and oa^ 
inAus decree 2ni c-rfer* r:r recoaipcTce to be made bf any 
per/x-: or ptri^ni^ "sirbo beii:g put L': tru5, or luFing notice of 
thi cnzrir^rle c;V? ib^ve centaoried, 'mm or iiuul bieake the 
fa.'DC truit, or cefraud the uice uibs bj ajij cuuveyjoce^ gift^ 
grai:!, lait, cemifc, relsale, or CDoredian wbaribcver, and 
ijalnit the be:re>, txea:K*rs, and adminiitrztors of him^ theoi, 
or i.nj of ihsr!:^^ nz . !r:g aiitrs in law or cqiiitie, io feirc as the 
dxr.t c-iTets wjl: exitnd. 

Provided al-^-si-s that ti:s i3 {h£i dot extend to gire power 
or authoritie to any coouniJacners bef jre nseodooci, to make 
z:2\ crders, judgtme-nis or dt-crees for or ixncermn^ acy man- 
ner:., iicds, trr-tE^tnrs, cr oiber hcreiiraments, aSored, con- 
veyed, grar^rec, : r cooie Mirtj the queens majelLe, to the bte 
kl.^- Henry the ei^^hth, Ung Erward the lixin,or queene Maij<» 
by L£t cf p2j;Iijr,tr.:, iuirender, exciiange, rdinquiihmcat^ 
ei'cheat, Hi^lnier, cori.cyasce, or oiberwiie. And yet nercr- 
thileiic, be :t cnsirtc, ii^r if isij fjch mannors, lands, tene- 
iTij.ars* cr herediLMrkentK cr 2i:y ot'tbem, or ar^y efete, reut, or 
jiront tntrc'-.f, or out of im unce, cr any parr thereof have, or 
r*2Lri bfr-^i gi^'tiH gi^anted, limited, appointed, or ai£gned to or 
foT inj U}t chirii^We uf^s before exprefied at any time fitbeoce 
the begin:^:ri2; of her n^jeilies reigiie, that then the laid 
con-^midi oners, or any fourt or more of iheir, ihall and may as 
corjCwrnLr.g ihe (irne lai^is, recenients, hereditanients, eflate, 
rer.:, or pior.t lo given, Lirjited, appointed or aligned, proceed 
to ^nqvire, and lo maice order?^ judgements and decrees accord- 
ing to the purport and meaning c: diis acl, as before is men- - 
tioned : the £iid laft mendorjed pro-»-ifo notwidiilanding. 

And be it fiir:her ena^ei, tiui all orders, judgements andC: 
decrees cf the Lid comir-iillcners, or of any fourc or more o^^ 
liieni, feiij be certified und'r the feales of the fald commiffian — ^^ 
erf, cr any foure or more o:" them, either into the court of tb*^ ^^ 
chrincery of England, or into the court cf tne chancery within j; 
the countie pal^^nne cf L::^calrer, as the cz:c iha:! require r^ ^ 
fpect!veiy, according to il-e leversJl ju rife let ions, within fucri^ 
convenient time .as ihJ! b- lim:ied in ineuld commillions. 

And that ihi: Uii lord chancellor, or lord keeper, and tbe fai(/ 
chancellor of tbe d Jtchy,ihai! znd may, within their Uid fcvera// 
i'jrn'JiciiGn^, trike fuch order for the due execution of all or any 
of the fiidjud^vmcnts, decrees, and orders, as to either of them 
fiiali feeni hi j;;d convenient. 

And that If aficr any luch certificate or certificates made, any 
perfon or perloiis (bail find themfclvcs grieved with any of the 
ihid orders, judge!nen:s,or decrees, that then it (hall and may 
be lawful! to and for them, or any of diem to complaine in diat 
[>ehalfc uQto the faid lord chaiKrJloiir, or lord keeper, or to the 
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chancellour of die faid duchie of Lancafter, according to their 
feverall jurlfdicftions, for redreffe therein. And that upon fuch 
complaint, the faid lord chancellour, or lord keeper, or the faid 
chancellour of the duchy, may, according to their faid feverall 
jurifdi(5^ions, by fuch courfe as to their wifdomes (hall feen^ 
meeteft, the circumftances of the cafe confidered, proceed to 
the examination, hearing and determining thereof: and upon 
hearing thereof, {hall and may adnull, diminifli, alter or enlarge 
die faid orders, judgements and decrees of the faid commif- 
iloners, or any foure or more of them, as to either of them in 
their faid feverall jurifdi(5tions (hall be thought to ftan4 with 
equitie and good confcience, according to the true intent and 
meaning of the donors and founders thereof, and fhall and 
may taxe and award good cofts of fuit by their difcrctions, 
againft fuch perfons as they (hall find to complaine unto them 
without juft and fufficient caufeof the orders, judgements, and 
decrees before mentioned, 39 El. 6; 43 El. 9. 

Authority is given to the lord chancellour, or lord keeper, and 
to the chancellour of the dutchy refpedlively, to grant commiflione 
under the feverall feales. 

Concerning thefe commifHons, thefe iixe things are to be ob- 
ferved : 

Firft the number muft be foure, or more. 

2. The commiffioners to be the biihop and chancellor of that 
diocelTe ^if there be a bifhop) and other perfons of good and found 
behaviour. 

3. In that commiilion any fgure of them doe fufHce to make 
orders and decrees, for therein none is of the quorum. 

4. None ihall be commiffioners that have any part of the lands^ 
&c. or goods, or chattels, money, or ftockes in queflion. 

5. The ccmmiffion is to limit a certaine time, within which the 
commiffioners are to order, decree, and certi£e. 

6. Their authority is to enquire as well by the oath of 
twelve lawfull men, or more, as by all other good waics and 
meanes. 

Concerning the jurors, or inqueft of inquiry, thefe two things arc 
to be obferved : 

Firft, the parties intereiled may have and take their lawfull chal- 
lenge and challenges. 

2. None th^t pretend title to any of the lands. Sec* goods or 
chatt;;ls, money, or iiockcs io queftion, fball be a jaror. Sec, 

They axe to enqcire of allanid lingular gifts, limitatiooi, and ap« 
pointmcnts of any lands, tenemenu, rents, asinoitirt, proiiu, here- 
dicameots, goods, chanels, money, and ftockes oi money, for 21 » 
charirable ufes in rellering, nuuntainio^, repairing, tdocaticg, 
preferring, manybg, fapporting, aiding, nelping, redeeming and 
eafing. 

1. For reliefe of aged« impoctnf, and poore people, 2. for ttuAa^ 
tenance of ficke and smmA (oiildiefi, y isMtAet of lesLtrnng, 
4. free icbooles, 5. £Jy>lar» in ai#:yrr6tsrf^ 6, aad henl^ i^cut' 
redixKi, 7. fcr rrptire oi hrZgtf, %, ci p^ru or Inirms, ^ t^ 
csLwBcs, io,oic£jirdict, ii.orS»^bas:kcj^ 12* a&doflogl^v'ue^ 
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13. for edac&tioii £nd preferment of orphans, 14. for marriage of 
poore iraidfs, 1 5. for fupportatioiiy aide> and help of young tradef- 
luen, 16. of haMcfi crafts men, and 17. of perfons decayed, 18. for 
red;mp:iou or reliefe of prifoners or captives, 19. for eafe and aide 
ok any poore inhabitants, concerning payment of fiiteenes, za fet* 
ting out of fouldiers, 21 . and other taxes. 



r-n] 



And thecommifEon- 
ers have power alfo 
to enq aire of thef<^ nine' 
things; 



* So t» none 
but valuable 
ConfiJeration, 
aiij 1)0 valuable 
confideraiion, 
bui for money 
or land, w H 
fcrve the curnc. 



ri.Ofabufes, 

2. Breaches of truft, 

3. Negligences, 

4.. Mif-iniployments, 

5. Not imploying, 

6. Concealing, 

7. Defrauding, 

8. Mif-con verting, 
^9. Mif-govemment, ^ 



of any lands, tene* 
ments, &c. rtiUii 
Sec. goods, money, 
^&c given to any 
of the charitable 
ufes afbrefiud* 



» N'>ta, aflV-s in 
»qj fy, as tiulh, 
.n.es, and 



c^nfia. 



Bat this a6l doth not extend to all lands, &c. nor to sdl 
goods and chattels, money, or ilockcs given to any of the chari* 
table uf^b aforeiaid ; but certaine are excepted in thele eight feverall 
cafe*, viz* 

Firfl, of the colledges, halls, or houfes of learning in either of 
tl:e ur.ivei fities. 

2. Ofihe colledge of Weftminfter. 

3. Cfthecolledge of Eaton. 

A. Of ihe colledge of Winchefter, , 

5. Of any city, or towne corporate, where there is a fpeciall 
governonr or governoors of foch lands. Sec. 

6. Of any colledge, hotpitall, or free ichoole, which have fpeciall 
vifitors, or governors, or overfeers, appointed to them by their 
founders. 

7. Of purchafers, having the{^ three qualities: firft, for • valu* 
able confidf ration of money or land: 2. without fraud or covin: 
3. having no notice of the fame charitable ufe. But albeit the com* 
miiSoners cannot make any decree agaiult any fuch purchafers, 
yet may they make decrees for recompence to be made by any 
perfon or perfons, who b.ing put in truft, or having notice of the 
charitable uks ahovcfaid, have or ihall breake the faid truft, or 
defraud the fame ull? by any conveyance, gift,, grant, leafe, releafe, 
or converiion, and again 11 his or their heires, executors and adminif. 
t raters, having afTets in law or * equity, fo farre as the iame aflets 
will ( xt'?nd. 

8 O'Durchafers of lands, tenements, and hereditaments aflured, 
coi veyed> <ir come to queen Elifabeth, Hen. 8. Edw. 6. or queen 
Mary by d^ of pailiament, furrender, exchange, relinquiihment, 
efcht-at, attornment, convevance, or otherwife. But if any fuck 
m nnors, lands, &c. have fince the beginning of queen Elifabeths 
reigne bet*n given, ^c. to any of the charitable ufes before ex- 
prcffed, then this adldoth extend to the fame. 

Concerning the certificate of the commiffioners, thefe ibure 
things are to be cbferved : 

^ Firft, that they certifie their order and decree refpedtively, 
cither into : he court of the chancery of England, or into the 
chancery of the county palatine of Lancafler, as the cafe ihall 
require* 

3. Thai 
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s. That It ongbt to be a puduKnt* uidcr tlie hinds aad feab 
ef the commiffioDcrs. 

3* It moft be within the dme fimited in the fornmHSon. 

4. Thst the lord duuicelk>r, or lord keeper, and the &id chaa* 
cellor of the duchy fhall and may withiB their ieverall jurildidions 
take fach order for the doe ezecntioD of all or any of the faid jud^ei- 
jnents, decrees and orders io cemSed* as to cither of them ihaQ 
feem fit and convenient. 

In the remedy tor the party grieved wiAibch decrees Ibceitified. 
thefe five things are to be confidered : 

Firft, that he complaine to the lord chanaelkmry or lord 
keeper, or to the chanceiloiir of the duchy, according to dieir 
ieverall jurifdidions for redrelle thereof. And thu mmpWint is 
to be by InlL 

2. Upon fach complaint, iirft, du^ (hall refoeSivdy 1^ foch 
coorfe, as to ttieir wii'edomes fludl^feem me^tei, the drcnmftanoe 
of the cafe confidered, proceed to the examination* heaiii^ and 
determining thereof. 2. Upon heari^ thereof IhaU or may [ 7^^ 3 
admit the whole (which rarely is done) diminiih (in part) or 
enlarge (that is, to confirme the former, and to ciwge die 
iame by adding fomething thereonto) the jadgements and dccrtcs 
fo certified. 

3* As ihall be thought to ftand with equity and good conlaenct. 

A. According to the trae intent and meaning of the * donors * ™f JL^ 
auid founders thereof ^^f^^-'^J^ 

$• And ihall and may taxe and award good cofis of fuit by their ^olilMm 
diicretfins (refpedively) againftfuch penons as fhall complaine to and chanceUon 
them refpcdively, witnout juH and fofficient caufe of the orders, . noft iaft&tuta 
jttdgemf ots, and decrees before mentioned. But this order being 'htir cflinrfife 
|;iven and limited by sl&. of parliament, no cofts (if the order^ 
judgement, or decree be adnulled, diminiihed, or enlarged) ought 
to be gifren to the party complaining. 



The Expofition of the Statute of 31 Elif. Cap. [ 713 } 
12. concerning Sellers of Horfes in * Faires •Fommift. 
and Markets, &c. ^1^"* 

ibidem mcrcci 
afportari folent : Latinc, Feriae, quia ibidem merces portantor, Vnde Feints or ftiittt Angliciy 
ic Folre Gallic^. Nundins a nono die, &;c. |Rtatt is derived ik mercando, of buying and iflAingp 
and To is mercacus alfo. Emporium^ Graece *B/MrJfipy> quia ibi conveoiunt *B/A«r9f ot, i« Mercitorei* 

BEFORE we enter into the expofition of this (btate, we wj( 
coniider, firft, what the common law was before the nakinr 
of this flatute, %, what any ads of parliament have wrought in this 
c:afe, before this a6l of 31 Elif. 3. we will difcend to the expofition 
of our faid adl of 31 Elif. 

As to the £rft, the common law cBd hold it for a point of great 
policie, and behovefall for the common-wealth, that fairet and 
murkcts overt fiiouldbe replenilhed^ and well furniflied with all 

manner 
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manner of commodities, vendible in faircs and markets, for the 
ncceflary fuftentation and ufe of the people. And to that «nd the 
common law did ordaine (to encourage men thereunto) that all 
fales and contrafts of any thing vendible in faires or markets 
overt (hould not be good onely between the parties, but fhould 
bind thofe that right had thereunto. But this rule hath many 
exceptions, 

Firft, it (hall not bind the king for any of his goods fold in 
market overt by any perfon, but regularly the fale by a ftranger 
in market overt bindeth an infant, a feme covert that hath right 
cither in their ownc right, or as executor, or adminiflrator, ideots, 
nofi comfos mefrtis, men beyond fca, and. in prifon, that right have to 
the fame. 

2. Although the faires or markets be overt, yet the fale muft be 
made in a place that is overt and open, not in a backe roome, 
ware»houfe, &c. as you may reade,lib. 5. fol. 83. b. cafe de market 
overt, 

3. Although it be in an open place, yet overt in this cafe im- 
plies apt and fufh'cient, as not to fell plate openly in a fcrivencrs 
(hop, or the like, but openly in a goldfmiths fhop, &c. lib. 5. fol. 
83. ubifitpra, 

4. It muft be a fale, and not a free gift, without arjy valuable 
confideration : for faires and markets were not inftituted for gifts, 
but for fales ; therefore gift in this ad is to be intended of a gift 
for valuable confideration, and not a free gift. 

* 5. If the buyer doth know whofe goods they were, and that 
the feller thereof hath at the moft but a wrongful! poifeffion, this 
fhall not bind him that right hath. 

* 6. If they be fold by covin between two of porpofe to barre 
him that right hath, this barreth not. 

* 7. If a fale be made of goods by a ftranger in a market 
overt whereby the right of A. is boimd, yet if the feller ac- 
quireth the goods againe, A. may take them againe, becaufe 
he was the wrong doer, and he fhall not take, advantage of his 
owne wrong. 

8. There muft be a fale and contra£l; and therefore a fale to 
a man of his owne goods in market overt, bindeth not; and like- 
wife a fale in market overt by an infant of fuch tendemefTe of age, 
as it may appeare to the buyer that he is within age, or by a * feme 
covert, if the buyer know her to be a feme covert (unlefTe for fuc 
things as fhe ufually trades for, or by the confent of her huft>and ^1* 
bindeth not. ^tftc tie fimilibus. 

^ 9. The pontrad muft be originally and wholly made in tlh 
market overt, and • not to have the inception out of the market, an -^ 
the confummation in the market. 

10. By the common law the property was altered (though fonMr^ 
opinions be to tlie contrary) by fale in market overt, albeit no to ^^^ 
was paid either in refpe£l of the freedome of the faire or marke -^^ 
wherein no toll at all was to be paid, or for that many were difc -^ 
charged of payment of toll, as the king, and fome of his fubjeds b -^^ 
charter, and fome by tenure, as ancient demefne, &c. where toll c^ 
others was to be taken. 

11. The fale muft not be in the night, but between the rifing 
the fun, and the going downe of the fame : for he that hath a fail 
Of market, either by grant or prefcription, hath power to hold 
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fer umum dum^Jtm dms^ *Oil tres ditSj ifc. where fJifs) is uken for 
d:^j yc.aris; tor if it.lhouid be taken for Jits Ktsttsf^h, then 
nii^;h; the Ca\e be male ai midnigiit. And yet the Ule that is 
made in the ni ht is good between the parties, but not to bind a 
firanger thai ri^nt hath. 

12. A. con) It a rol^b?ry or felony of the goods of fi. the officer S«e Stamt W. 
of '^he king do.h ieifo the goods (in lr»wfull manner) to the kings ^^*^ S*S» ^ 
life. B. pu' ueth his appeale frelhly, the kings officer, or any other 
ielleth the goods in iT:arket oven; B. puribeth his appeale againfl 
A. untill ..e tiath convided him o^ the felony, the king (hall make 
him reilitution of his goods, noiwithftanding the fale in market 
overt, becauf:- of the fre'.h and diligent fuit and purfuit of record, 
the goods were fo proteftei thereby, and by the kings feifure, that 
the property of the fame, being tanquamin cuftodia hgis^ cannot be 
altered by fale in market overt. And by the (latute of 21 U. 8. %t H* t« ct. it. 
pap. n. it is enafled, t*'atif any felon be of any money, goods, or Nouhoc, 
chattels, and the faid felon be indited, and after arraigned of the 
fame felony, and found guilty, or otherwife attainted, by reafon of 
evidence given by the party fo robbed, or owner, or by any other 
by their procurement, • that the party fo robbed, or owner mall be ■ Nott thtff nU- 
reilored to his faid money, goods,' and chattels. And that the ^^jj'^" ^""*« f»' 
jullices, &c. have po -'e. by this prefent aft to award from time to [Je rvfdonct**^ 
time writs of relHtudon, &c. in like manner,** as though any.fuch givou upon this 
felon were attainted at the fuit of the party in appeale. iiA, thert nnd. 

So as in this cafe alfb the party robbed, or owner fliall have re* "th no fwfli full 
flitution, not withftanding any fale in market overt. Sec the third to be inquired 
pan of the Inftitutes, cap. Reftitution, And the reafon of the law by^VptrUncfT 
m this cafe of reiUtution is, t( incourage the owners to purfuc the bV|*|)cf« yvordt 
felons, that tiicy might be condignK* punifhed, ut pana ad paucot, rtftire oujy t« 
fjietus aJ omufs per'veniat. And a t..ough in this rare cafe it may be, *{j* «n««ner of 
that one may lofe tnc hor e which he came to bona fide in market Juy^jjj' 
oven ; v et fpnliatus debet an e omnia rejlitui. And the old rule, 
cavea* emptor ^ dotn hold herein: and when two rights come toge- 
ther^ the ancient rignc is to be preferred. 

And it is to be obferved, that none of thefe 12 exceptions are 
abrogated by any atx of parliament, bot yet remaine in full 
force. 

As to the iecond, we are to confider the flatute of 2 k 3 Ph. 5e 
Mar. cap. 7. entituled. Sellers of horfes in ^ires, markeCf, 5ec« 
which (becaafe norfe-flcalers may flee hrre off in a (hort fpace) 
hath made void the fale of horfe^ in market overt in divers cafes. 
The tenoar of which ad enfnetb: 

Forafmuch as flollen horfes, mares, and gddings, by tbeevci tk^ ?WL it 

and their confederate?, be for the moft part QMy exchanged, ••«r*«f*7# 

given, or put aw'^y in hou&s, ftables, backfidcrs and other ^ • fiercer 6m 

{ecret and privie places of markeu and fatres, and the toll alio ^*^J!^f^ 

privily paid f^r the fame, whereby the true owners thereof, be^ iHHom ittmm^ 

ing not able to trie the faUhood and covin betwixt the baytr ikmf^ ^*T^ 

znd feller of f jch horfe, mare, or gelding, is by the common ^^!**^^^ ^ 



Jawes o( this realme witnout remedy : y^l!ul%{. 

Be h tbercfbre eaaftsd by the amhoc^tie of this yftkni par^ O^j Wfrt, 

bailiffe^ 
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A certiin & fpe- 
ciall place for 
the horfe-falre. 

The 2. branch. 
A fufficient pcr- 
fon to rake toll, 
£c keep the hors- 
faire from lo of 
the clock before 
noon, till fun- 
leu 



The 3. branch. 
t. 1 he toll ga- 
therer to receive 
the toll between 
thefe hottres. 
». And (hall have 
prefently before 
Jtim the parties 
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the taking of the 
toll. 

3. And the 
horfe, &c 

4. And fl&all 
vrrite in a book 
the names, fir- 
names, & dwel- 
ling places of 
the faid parties, 
& the colon r, 
>vith one fpeciall 
marke at the 
Jeaft of every 
fuch horfe, &c. 
• The 4. branch. 
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er to deliver the 
book to the 
owner, &c. of 
|hc faire or 
market. 



The 5. branch. 
Sixe points to 
Uvt the property 
of the right 
owner, &c. 
1. The horfe 
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ridden,&c. open- 
ly in the faire 
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the fpace of an 
hour, between 
ten of khe clock 
bsibie noen. 
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bailiflFe, or chiefe keeper of every faire and market overt widiin 
this realme, and other* the (Jueenes dominions, (hall before the 
feaft of Eafter next, and fo yearly appoint and limit out a cer- 
taine and fpeciall open place within the towne, place, field, or 
circuit, where horfes, mares, geldings, and colts, have been 
and ihall be ufed to be fold in any &re or market overt, in 
which {aid certaine and open place, as is aforefaid, there flialt 
be by the faid ruler ^ijl keeper of the faid faire or market, put 
in and appointed one Afiicient perfon or more, to take toll, 
and keep the fame place, from ten of the clocke before noone, 
untill fun-fet of every day of the forefaid feire or market upon 
pain to lofe and forfeit for every default forty (hillings. 

And that every toll-gatherer his deputy or deputies, (ball, 
ducing the time of every the faid faires and markets, take their 
due and lawfull tolls, for every fuch horfe, mare, gelding, or 
colt, at the faid open place to be appointed, ;is is aforefaid, and 
betwixt the houres of ten of the clocke in the morning, and 
the fun-fet of the fame day, if ic be tendered, and not at any 
other time or place, and (hall have prefently before him or 
them at the taking of the fame toll the parties to the bargaine, 
exchange, gift, contraft, or putting away of every fuch horfe^ 
mare, gelding, or colt, and alfo the (ame horfe, mare, gelding, 
and colt fo fold, exchanged, or put away; and fliall then write, 
or caufe to be written in a booke to be kept for that purpofe, 
the names, firnames, and dwelling places of all the (aid par** 
ties, ahd die colour, with one fpeciall marke at the leaft c£ 
every fuch horfe, mare, gelding, or colt, on paine to forfeit at 
and for every default contrary to the tenour hereof forty (hil- 
lings. 

* And the faid toll-gatherer, or keeper of the faid book, (haQ 
within one day next after every fuch faire or market, bring and 
deliver his faid booke to the owner, governour, ruler, fteward, 
bailiffe, or chiefe keeper of the (aid faire or market, who (hall 
then caufe a note to be made of the true number of all horfes, 
mares, geldings, and colts fold at the faid market or faire, and 
(hall there fubfcribe his name, or fet his marke thereunto, upon 
paine to him that (hall make default therein to lofe and forfeit 
for every default forty fhillings, and alfo to anfwer the partie 
grieved by reafon of the fame his negligence in every behalfe. 

And be it further enacted by the authoritie aforefaid, that 
the falc, gift, exchange, or putting away after the laft day of 
February now next coming, in any faire or market overt, of 
any horle, mare, gelding, or colt, that is, or (hall be theevifhly 
ftollen, or felonioufly taken away from any perfon or perfons, 
(hall not alter, take away, nor exchange the propertie of any 
perfon or perfons to, or from any fuch horfe, mare, gelding, or 
colt, unlefTe the fame horfe, mare, gelding, or colt, (hall be in 
the time of the faid faire or market, wherein the fame (hall be 
(b fold, given, exchanged, or put away, openly ' ridden, led, 
walked, driven, or kept (landing, by the fpace of OAC houre to- 

gether 
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gether at the leaft, betwixt ten of the clocke in the morning, «"<! fun-fett>ngf 

and die fun-fettine* in the open place of the feire or market, ^LtL^Tn?'**'! 

wherem horfes are commonly uted to be fold, and not withm tered or changed. 

any houfe, yard, backflde, or other privie or fecret place ; ^ and This is in af- 

unleffe all the parties to the bargaine, contraft, gift, or ex- ^""oniaw?*^ 
change, prefent in the &id faire or market, fhall alio come to- 
gether, and bring the horfe, mare, gelding, or colt fo fold, ex- [ 7x6 J 

changed, given, or put away to the open place appointed for The 6. brMch. 

Ae toll-taker, or for the book-keeper, where no toll is due, ♦ ^r**l\\l\r^n 

and there enter, or caufe to be entred their names and dwelling afoWaid, toil is 

places in manner as is aforefaid, ' with the colour or colours, not ^^^r due nor 

and one fpeciall marke at the leaft of every the fame horfes, P^^?"* ^^f-^ 

If 1-1 11 ^ 1 1 1 .1 pc"on8 in fairis 

mares, geldings, or colts m the toll^takers booke, or m the & markets, to 

keepers booke for that purpofe, whereunto toll is due, as is the end that the 

aforefaid, ^ and alfo pay him their toll, if they ought to pay ^]^^7^va 

any, and if not, then the buyer to give one penny for the entry lent in thSfe*' 

of their names, and executing the other circumftances afore re- caf« to the eoU 

hearfed, to him that fliall write the lame in the faid booke. receivers. 

And if any horfe, tpare, gelding, or colt, that is, or fhall be The 7. branch, 

theeviihly ftollcn, or taken away, fhall after the faid laft day of *Thi8 maketh 

February next coming be fold, given, exchanged, or put away f^re^^mwkfc' 

in any faire or market, * and not ufed in all points, according overt, if the 

to the tenour and intent of this eftatute, that then the owner of ^^^ ^ «<>« 

every fuch horfe, mare, gelding, or colt, fhall and may by force ^e*^faid*^*orntf 

of this eftatute feife, or take againe the faid horfe, mare, geMing, according to tilie 

or colt, or have an a6Uon of detinue or replevin for the fame, *«nour and in- 

any fale^ gift, exchange, or putting away of any fuch horfe, ScVfor^Ve^* 

mare, gelding, or colt, other then according to this eftatute in points in the 39 

any wife notwithftanding. 4» 5> * 6- 

The one halfe of all which forfeitures lo be to the king and ^'^^""g^" 
<queens majeftie,herheiresand fucceiTours, and the other to him ' ' "'^^ 

or them that will fue for the fame before thejuftices of peace. The penalty 

or in any of the king and queenes majefties ordinary courts of £ J^^ '"^^•^'^ - 

record, by bill, plaint, a£lion of debt, or information; in pcaceV&c.*^ 
which fuits no prote<^ion, efToine, or wager of kw fhall be 
allowed. 

And be it enadled by die authoritie aforefaid, that thejuftices The 9, braneh. 

of peace of every place and county, as well within liberties, as J«ft<cc« of peace 

without, fliall have authoritie in their feiTions within the limits of ^rmiM a?i*o'^" 

their authoritie and commiffion, to enquire, heare, and deter- fences agakift 

mine all offences againft this eftatute, as they may doe any '^" ftatote. 
©ther matter tryable before them. 

Provided alwaies, that in every fuch faire and market, where The ic. branchk 
any toll is, nor fhall be due, ne leviable by reafon ©f the free- 
dome, liberty, or priviledge of the faid faire or market, the The book- 
keeper or keepers of the booke touching the execution of ke^'pc" fee for 
this prefent a£t, fhall take nor exad but one penny upon and for wriri^UiVcnrry 
every contra£i, for his labour in writing the entry concerning of the •ontraa. 
the prcqailTes, in manner and forme, as is before declared.. 

But 
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Bot feeing neither the rules of the common-law, nor the pfo^ 
viilons of this adl wrought fo good effedt as was expedled, therefore 
a right profitable additionall law was made in anno 31 regina EIU 
fahetbtgt for the faving of the property of horfes, mares» geldings, 
colts, and fillies, to and for the right owners, which hereaft;ei: 
enfaeth: 



The caufcs Whcfcas through the counties of this realme, horie-fteal- 

Wm^^'&c. are '"S ^^ growiie fo common, as neither in paftures or clofes, 
fo commonly nor hardly in ftables the fame are to be in fafety from 
fto'n* flealing, which cnfucth by the ready buying of the fame 

L 7^7 J by horf'e-courfers and others in fome open foires or markets 
ferre diftant from the owner, and with fuch fpeed as the 
• I & 3 Phil. & owner cannot by purfuit poffibly help the lame : and * fun- 
Sce2 £.^3^.15. ^^y %oqA, ordinances have heretofore been made touching 
- * ' * the manner of felling and tolling of horfes, mares, geldings, 
and colts in faires and markets, which have not wrought (b 
good eiFeft for the repreffing or avoiding of horfe-ftealing, as 
was expected. 

Now for a further remedy in that behalfe, be it enafted by 
the authoritie of this prefent parliament, that no perfon after 
twenty dayes next after the end of this feffion of parliament, (hall 
in any faire or market, fell, * give, exchange, or put away any 
horfe, mare, gelding, colt, or filly, unleffe ' the toll -taker th^re, 
or (where no toll is paid) the book-keeper, bailifFe, or chiefe 
officer of the fame faire or market, ftiall and will take upon him 
perfeft knowledge of the perfon that fo (hall ftll, or offer to fell, 
give, or exchange any horfe, mare, gelding, colt, or filly, and of 
conGdcration in his true chriften name, firname, and place of dwelling or refian- 
!?t"r«h n^o'*^' cie, * and fhall enter all the fame his knowledge into a bfx>ke 
property, as be- there kept for falc of horfes, ^ or elfe that he fo felling, or offering 
/ore haih been to fell, give, exchange, or put away any horfe, mare, gelding, 

(utt'reftraine^h* ^^^'' ^^ ^^^X' ^^^ '^""S ""^^ ^'^ toll-taker, or Other officer 
the very faie, and aforefaid of*^ the fame fiiire or market, one fufficient or credible 
makcth it void, perfon, that can, (hall or will teflifie and declare unto, and 
Jurfuedfand'thls l>€fore fuch toll- taker, book-keeper, or other officer, that he 
£rft branch is in knoweth the party that fo felleth, giveth, exchangeth, or putteth 
tlve dif-junaive, away fuch horfe, mare, gdding, colt, or filly, and his true name, 
thi'tou-^aker or ^rname, myflerie, and dwelling place: ♦and there enter, or 
caufe to be entred in the booke of the faid toll-taker, or officer, 
as well the true chriflen name, and ftrname, myfterie, and place 
of dwelling or refiancie of him that fo felleth, giveth, exchangeth, 
or putteth away fuch horfe, mare, gelding, colt, or filly, as' of 
him that fo fhaJl teftifie or avouch his knowledge of the fame 
perfon, ' and (hall alfo caufe to be entred the very true price or 
value that he fhall have for the fame horfe, mare, gelding, colt, 
or filly fo fold. 



5E. 3.C3. 
27 H« 6. c. 5. 



The I. branch. 
Kota, for a fur- 
ther remedy, 
thii is an %&. of 
addition, con> 
iiiUng upon (ix 
points, for the 
faving of the 
property of the 
right owner. 
* A gift, with* 
out valuable 



book-keeper 
ihall and will 
take upon him 
perfed know- 
ledge, &c. or 
alfe that he fo 
felling, or of- 
fering to fell, 
&c. fiiall bring, 
&c. one .fuffi- 
cient and credi- 



b le perf or, &c. that-fiiall avouch, &c. who vulgarly is called a voucher; and this branch exteodeth 
^flHMin of horfes, in market overt, whether the horfe, &c. be (lolne, or not ftolne. The ^p 

^^^^^^^•bal he fo felling, &c. caufe 10 be entred the true chriftian Barae,and firnanie, myfterie, ani 
r ^ ^eihng, &a. and the very true price and value. See for the 6th point in the fevcnth branch. 

/ And- 



Stat, de 31 Elif. Cap. 12. 717 

♦ And that no perfon (hall take upon him to avouch, teftifie, •^The 3. bra-.ch, 
or declare, that he kaow-eth the party that fo /hall offer to fell, ^^,1^^^''^, 

S>e, exchange, or put away fiich hoiie, mare, gelding, colt, or vouch. ucietTe he 
ly, unlefle he doe indeed truly know the (ame party, and (hall <*^ indeed truly 
truly declare to the toll-taker, or other officer aforeiaid, as well ^^^^* *^' 
the chriften name, fimame, myfterie, and place of dwelling and 
refiamcie of himfelfe, as of him, of, and for whom he maketh 
fuch teftimony and avouchment. 

And that no toll-taker, or other perfon, keeping any booke The 4. branch, 
of entry of fales of horfes in feires or markets, Ihall take or re- ^oy»^y^^^»ot 
ceive any toll, or make entry of any lale, gift, exchange, or put- ihaij make any 
ting away of any horfe, mare, gelding, colt, or filly, unlefle he c^tiy, &c but 
knoi«reth the party that fofelletli, giveth, exchangeth, or putteth "j^ai^in the 
away any fuch horfe, mare, gelding, colt, or fiily, and his true iTrft branch, 
chriften name, firname, myfterie, and place of his dwelling or [ 718 J 
redancie, or the party that (hall and wiU teftifie and avouch his 
knowledge of the fame perfon fo felling, giving, exchanging, or 
putting away fuch horfe, mare, gelding, colt, or filly, and his 
true chriften name, firname, myfterie, and place of dwelling or 
refiance, and (ball make a perfect entry into the (aid booke of 
fuch his knowledge of the perfon, and of the name, (irname, 
myfterie, and place of the dwelling or refiancie of the (ame 
peribn, and alfo the true price, or value that (hall be, bona fide, 
taken or had, for any fuch horfe, mare, gelding, colt, or filly fo 
fold, given, exchanged, or put away, fo farre as he can under- 
fiand the lame, and then give to the party fo buying, or taking The 5. branch. 
by gift, exchange, or otherwife, fuch horfe, mare, gelding, colt. To give to the 
or filly, requiring; and payin;^ two pence for the fame, a true and P*'^ ^^ tuy>ng> 

/-w ^. ^••ri^Lrii ^^ ri_r ri ^^» » true and 

perfect note m wnung of all the full contents or the fame, fub- perfea note in 

(cribed with his hand, on * paine that every perfon that fo (hall writing, &c. re- 

fell, give, exchange, or put away any horfe, mare, gelding, colt, ^"'^'"S and 

or filly, v^thout being knowne to the toll-taker, or other for the famc!"^ 

officer aforefaid, or without bringing fuch a voucher or wit- ••on pain,&c. 

uefl'e, caufing die fame to be entred as aforeiaid, and every 

perfon making any untrue teftimony or avouchment in the 

behalfe aforefaid, and every toll -taker, book-keeper, or other 

officer of faire or market aforefaid, offending in the premiffes 

contrary to the true meaning aforefaid, (hall forfeit for every To forfeit five 

fuch default the fumme of five pounds; but alfo that every fale, P^"**^'« 

gift, exchange, or other putting av/ay of any horfe, mare, 

gelding, colt, filly, in faire or market not ufed in all points 

according to the true meaning afore^d, (hall be void : the one The peoaliles to 

halfe of all which forfeitures to b 3 to the queenes majeftie, her ^ recoveied ix- 

heires and fiicceflbrs and the other halfe to him or them that p" a*ci" &c." ** 

will fue for tlic fame before the juftices of peace, or in any of 

her majefties ordinary courts of record, by bill, plaint, a<5i:ion of 

debt, or information, in which no cfl'oin or protedlion (hall be 

aj lower. 

And be it further ena£led, that the ;uftices of peace of every The 6 branch, 
place andcountv, as well v/ittiin liberties as without, fliall have Juftictsor peace 

authoritie ^«^»S["»^^»!<^"^» 

*^ 4nd determine. 



^id 
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Jttdioritle in their ieffions within the limits of their autfioritic 
and commiffion^ to enquire9 heare, and determine all offences 
againft this ftatute, as they may doe any other matter tryable 
before diem. 

And be it further enabled, that if any horfe^ mare, gelding, 
coft, or filly, after twenty dayes next enfuing the end of this 
feflion of parliament, (hall be ftoUen, and after iball be ibid in 
open (aire or market, and the fame fale fliall be ufed in all points 
and circumfiances as aforeiaid : that yet neverthekfle> the iale 
of any futh horfe, mare, gelding, colt, or filly, widiin fix monetfas 
next after the felony done, (hall not take away the property of 
the owner from whom the fame was ftoUen, fo as claime be 
made within fixe moneths by the party from whom the fame 
was ftdlen, or by his executors or adminiftrators, or by aiiy 
other by any of their appointment, at, or in the towne or pari(n 
where me iame horfe, mare, gelding, colt, or filly fhall be found, 
before the maior or Other head officer ef the fame town or 
pari(b, if the iame horfe, mare, gelding, colt, or filly (hall hap- 
pen to be found in any towne corporate, or market towne^ or 
elfe before any juftice of peace of that counQr neere to the 
place where fuch horfe, mare, gelding, colt, or filly (hall be 
found, if it be cut of towne corporate, or market towne, and & 
as proofo be made within forty daics then next enfuing, by two 
fufficient wttneiTes to be produced and depofed before fuch 
head officer or juftice, (* who by vertue of this a£l (ball have 
authority to minilter an oath in that behalfe) that die property 
of the nme horfe, mare, gelding, cok, or filly fo claimed, was 
in the party, by, or for whom fuch claime is made, and was ftol- 
len from him within fix moneths next before fuch claime of any 
iiich horfe, gekiing, mare, colt, or filly, but that the party from 
whom the faid horfe, mare, gelding, colt, or fiUy was ftollen,. 
bis executors or adminiftrators, (ball and may at all times after 
notwithftanding any fuch fale or fales in any &ire, or open, 
market thereof made, have propertie and power to have, take 
againe, and enjoy the faid horfe, mare, gelding, colt, or filly^ 
upon payment or readineflfe, or offer to pay to the party diat tkaUt^ 
have the poiTeffion and intereft of the fame horfe, mare, geldings 
colt, or filly, if he will receive and accept it, fo much money as 
the fame party (hall depofe and fweare before fuch head officer^ 
or juftice of peace (• who, by vertue of this ad, ihall have 
authoritie to minifter and give an oath in that behalfe) that bee 
paid for the fame bona fide, without fraud or collufion, an| • 
law, ftatute, or other thing to the contrary thereof in any wii^^ 
xiotwithftanding* 

This aft is but an aft (as hath been faid) of addition to the com-^ 
mon law, and to the aft of :t & 3 Phil. 6c Mar. cap. 7. all Standing 
in force, and mad be purfued. 

The t. branch. And be it further enafted by the authoritie aforeiaid, tha/ 
^omlcc^Ilies ^^^^^ twcnqr dales after the end of this feffion of parliament, not 



The t hrtnch. 
E&tetukth only 
to borfes, Sac. 
that are ftuhie. 
The fixth point 
for the faving of 
ths property of 
the right owner* 
Albeit this aft 
be purCiied in all 
poinUy yet the 
Iale in marlrft 
overt ihaU net 
take away the 
property, ftc. if 
the owner, &c. 
claime within 
fixmoncthi,ftc» 



Two fufficient 
wUneiTes. 

f 7'9] 

* None can cxa* 
mine witnefles 
in a nrw man* 
ner, without z&. 
of parliament. 



tTpnn payment 
of lb much mony 
as v/2shonafoie 
payed for the 
fame. 



• No man can 
give an oath in a 
new cafe, with- 
out adi of par- 

U&menu 
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bnely all aqceffaries before fuch felony done, but alfo all accef- 
feries after fuch felony, (hall be deprived and put from all benefit 
of their clergy, as the principall by ftatute heretofore made, is^ 
or ought to be* 

So as what by the 1 2 points of the commori law, and what by the 
la points of additions by thefe two ftatutes the property of horfes, 
&c./are fo preferved, as if the owner be of capacity to underftand 
them (being coUeded together, and explained by our labours) and 
be vigilant and induftrioas to purfue the fame, it is almoll impoflible 
that the property of the horfe, &c. either ftolne, or not flolne, 
fhould be altered by any fale in market overt by him that is malte 
fidd poffejfor. 

And let the owner or roler of the faire, the toll-taker, or book- 
keeper^ and the avoucher take heed, that they performe the duty 
enjoyned to them by this ftatute, otherwife it will be \try penall to 
them. And hereby good diredlion is given to courratiers> horfe- Hippdcbmi, 
courfers how they may fafely dealer Manjones cijuirf- 



irhe Expdfition of the Statutes of 39 Elif. [720] 
Cap. 5. and 21 Jac. Cap. i. concerning the 
Erection of Hofpitals, and Houfes of Cor- 
redtion^ 

/DE it enafted by the author! tie of this prefent parliament, 3J^lif»wp*5i 

that all and every perfon and perfons ( i) feifed of an eftate 
in fee-fimple (2), their heires, executors, or afTignes (3), at 
his or their, wills and pleafures, fhall have full power, ftrength, 
licence, and lawfull authoritie at any time during the fpace of 
tv^enty yeares (4) next enfuing, by deed inrolled in the high 
court of chancerie, to ere6t (5), found and eftablifli one or 
more hofpitals (6), tneafons de dieu^ abiding places, or houfes of 
correftion, at his or their will and pleafurc, as well for the 
iinding, fuftentation and reliefe of the maimed^ poore, needy^ 
or impotent people, as to fet the poore to worke, to have con- 
tinuance for ever (7), and froai time to time to place therein 
iiich head and members, and fuch number of poore, as to him, 
liis heires and affignes fhall feem convenient: and that the 
lame hofpitals or houfes fo founded (8), fhall be incorporated, 
Slid have perpetuall fucceiiions (9) for e\rer, in fa£t, deed, and 
xiame, and of fuch head members, and numbers of poore, needy^ 
maimed, or impotent people, as fhall be appointed^ afligned^ 
limited, or named by the founder or founders, his or their 
lieires, executors or affignes, -by any fuch deed inrolled: and 
That fuch hofpitall> meafott de dieuj abiding place^ or houf^ of 
III In«t* 4 a cor- 
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corre£lion, and the perfons therein placed, Qiall beineorponrtej^ ; .' 
named, and called by fuch name as the (aid founder or fojun^ 
ders, his hei res, executors or affignesfhall fo linrit, affigne, an3 
appoint : and the fame hofpit^Il, meafon de dieuj abiding place, 
or houfe of conccl^ion fo incorporated and named, (hall be ^ 
body corporate and politick, and (hall by that name of incor- 
poration have full power, authority, ana lawful! capacitie aitd * 
abilitie, to purchafc, take, hold, receive, enjoy, and have tQ, \ 
them and to their fucceiTors for ever, as well goods and cattells^r 
as mannors, lands, tenements, and bertditaments, being free- 
hold, of any perfon or perfons whatfoever. So that the iame 
exceed not the yearly value of two hundred pounds above all' 
charges and reprifes, to any one fuch abiding houfe, hofpitall, 
meafon de dieuy or houfe of corredion : and fo as the fame, or 
any part thereof be not holden of ouc foveraigne lady the 
qu^ene, her heires or fucceflbrs, immediately in chiefe, or eUc 
of our faid foveraigne lady the queen, or any other perfon by 
knights-fervice, without licence or writ of ad quod damnum^ 
or tfie ftatute of mortmain, or any other ftatute or law to die 
contrary notwithflanding. And that the fame hofpitall, meafon 
de dteuy abiding place, or houfe of correftion, and the perfons 
fo being incorporated^ founded and named, (hall have fiill power 
and lawfuU authoritie by the true naifne of the incorporatioii 
thereof, to fue and to be fued, implead and to be impleaded, to 
anfwer and to be anfwered unto, in all manner of courts and 
places that now are, or hereafter (ball be within this realme, 
. [ 72^ ] as well temporal! as fpirituall, in all manner of fuits whatfoever, 
and of what nature and kind foever fuch fuits or aSions be or 
(hall be : and that the fame hofpitall, meafon de dieuy abiding 
place, or houfe ^ofcorreftion, (hall have and enjoy for ever fucb 
a common feale or feales, as by the faid founder or founders, 
his or their heires, executors or affignes (hall be in writing 
under his or their hand and feale affigned (lo), named or ap- 
pointed: whereby the fame corporation (hall or may feale any 
raaner of inftrument touching, the fame incorporation, and the 
lands, tenements, hereditaments, goods, or other things thereto 
belonging, or in any wife touching or concerning the fame. 
And further (hall be ordered, direaed, and vifited, placed, or 
upon juft caufe difplaced (i i ) by fuch perfon or perfons, bodies 
politick or corporate, their heires, fuccefTors or aifignes, as (hall 
be nominated or aftig^ed by the founder or founders thereof} 
their heires or affignes, according to fuch rules, ftatutes, itii 
ordinances, as (hall be fet forth, made, deviibd, or eitabliihed 
by the faid founder or founders, their heires or affignes, i^ 
writing under his or their hand and feale, not being repugnant 
or contrary to the lawes and ftatutes of this realme, any law, 
ftatute, cuftome, ufage, or other thing whatfoever to the con- 
trary in any wife notwithftanding. And that it (hall be Uw 
lull unto the founder or founders, his and their heires or af- 
^ fjgnes, upon the death 9r removing of any head or- member of 
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' Any iiidi Corporatioii) ^o phce one other in the roome of hini 
that dyettiy or is removed fucceflively for ever. 

•Provided alwaies, that all leafes, grants, conveyances, or 
^ftates, to be made by any corporation (o to be founded as afore-* 
laid, exceeding the number of one and twenty yeares, and that 
in pofleffioh, and whereupon the accuftomable yearly rent, or 
more, by the greater part of twenty yeares next before the 
making of fuch leafe, wall not be reierved and yearly payable^ 
Ihjdl £void: faving to all p^rfons, bodies politick and cor- 
porate, ^eir heires and fuccelTors (other then the founders and 
givers, their heires and fucceflbrs) all fuch right, titles claime^ 
pofleffion, rent% iervices, commons, demands, intereft, and 
promts, which they or any of them fhall have, or of right ought 
tO'faaye^ of, in or to any the lands^ tenements, or hereditaments^ 
hereafter to be given, limited or afligned in forme aforefaid, 
in as ample manner, as if this ftatute had never been had o^ 
made. 

Provided alfo, that this ad, or any thing therein contained 
Ihall not extend to enable any perfon or'perfons, being within 
age, women covert without their hufbands, or of mn Jam 
numoriiy to make any fuch corporation, or to endow the fame: 
any thing in this prelent aft to the contrary thereof in any wife 
notwithftanding. . * 

Provided alwaies, that no fuch hefpitall, meafiH de dieu^ abid'* 
ing place, or houfe of correftion (hall be eredted, founded, or 
incorporated by force of this aft, unleffe upon the foundation^ 
or ereftion thereof, the fame be endowed for ever with lands^ 
tenements, or hereditaments of the cleare yearly value of ten 
pounds by the yeare. 

Provided alfo, and be it further enafted, that no fuch incor-^ 
poration to be founded by force of this aft, ihall at any time 
heiFeafter doe or fuffer to be done (12) any aft or thing, where* 
by^ or by meanes whereof any of the lands, tenements, heredi- 
taments, ftocke, goods ox chattels of fuch incorporation, or any [ 71a J 
eflate, intereft, pofieifion, or property, of, or in the fame, or any 
of them ihall be vetted or transferred in or to any other what- 
foever, contrary to the true meaning of this aft: and that ^ 
fuch conftruftion ihall be made upon this aft as ihall be moit 
beneiiciall and available for the maintenance of the poore, and 
for repreffing and avoiding of all afts and devices to be inventv^ 
cd, or put in ure contrary to the true meaning of this aft, 
21 Jac. I. made perpetuall. 



(1) That all and every per/on and perfons,'] Theft words regular!/ 
dloe •xtend to' any body politick or corporate, but trot to inch as 
are reftrained by anya6l of parliament to alien, &c. but doth ex- ' 
tend to fitch bodtfs politick and' corporate as may alien: as 
maiors aiid comminakies, bayliffes- and hurgeffes, &c* and the 
likcj and to all other perfons whatfocvcr. 

4Aa Tltt^ 



■.1 
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Sec hereafter the This adl cnabbs not perfons within age, or feme coverts wit'iOOC 
prnvUoto this ^i^gjj. hulbands, of HOH compos mentu^ or any other perfons difabled 
^^JVa r,.i ^, by 1^^^'* ^o found, &c. 

b. 22 E. 3. CO- ^ "1* " a very Denchciall law : for the charges of incorporatiOD^ 
ron. 276. and of the licence: c f mortmaine in thefe dayes grow io great by 

Sed abundais one meanes or other, as it hath difcouraged many men to under- 
cautcla uoii ^^^ ^^^^^ ^^^^^ ^^^^ chariuble workes, whereas in 'former times 

fuch workes of piety and chanty for the poore did ever paffe in 
forma pauperis y and lb we hope to fee it aeaine. 
Whereof the ho- (2) Sei/ed of any eft ate in feefimple,t5cJ] Firft, the mannOK, 
b^'^**d **^d"^°^^ lands, tenements, or hereditaments, whereof the endowment it 
*** **^*^ ' made, rauft be of an cflatc in fec-fimplc, either abfolote, condi- 
tionail, or qualified. 2, They muft be free-hold. 3. They moft 
be of the cleare yearly value of 10 pounds by the yeare, or more, 
and not exceeding the yearly value of 200 pounds by the yeart 
above all charges and reprife?. 4. They, or any part thereof 
muft not be hcSden of the king immediately in chiefe, or of the 
king, or of any other perfon by knights-fervice. But if the firft 
indowment be of the yearly value of 10 pounds or more, and under 
the yearly value of 2Co pouncfs they may purchafe (or any may 
give to them) mannors, lands, tenements, or hereditaments, having 
theaforefaid foure. qualities, untill they have mannors, lands, tene- 
ments, or hereditamcntsi to the yearly value of 200 pounds, above 
all charges and reprifes by force of this a5l of parliament, without 
any licence of mortmaine. 

But if they be at the time of the foundation or indowment of the 
yearly value of 200 pounds, or under, and afterwards they become' 
of greater value by good hufbandry, rifing of prices, fuddcn ac- 
cidents, as by efcheat, or otherwife, they (hall continue good to be 
enjoyed by the hofpitall, &c. albeit they be above the yearly value 
of 200 pounds : for the yearly value muft be accounted within 
this ftatute, as it was at the time of the indowment made. Alfo 
goods and chattels (rcall or perfonall) they may take of what value 
ibever. 

(3) Tbsir heires, executors, or aJJignesJ] That is, when the tenant 
in fee-fimple that hath not time to found himfelfe, (hall appoint hit 
heires, executors, or affignes to doe the fame ; and yet if he make 
no appointment, his heires or aflignes may doe it. 

(4) During the fpace of zoyearcs,'\ Ihis aft is made perpetaall 
by the ftatute of 21 Jac. regis, cap. i. as more at large fhall be 
Ihewed when we come to it. 

(5) By deed inr oiled in the high court of chancery to ereSlyl^c.y 
It cannot be erc(5led by any other inftrument, conveyance, or al- 
furance, bat by deed inrolled in the chancery. This deed need not 
be inrollei in the chancery within 6 moncths after the date, but at 
any time after (but the^fooncr the fafer.) And this- deed need not 

[ 723 ] to be indented, but a deed poll fufficeth. It is good, if the deed 
bee in paper, but it muft bee inrolled in parchment. 

(6) One or more hof pit alls, uieafons de dieu, abiding plcue, or hon/es 
of corre^ion.'] The firft three are e^preft'ed to be for the finding, 
lullentation and reliefe of the maimed, poore, needy, or impoicat 
people in tlic dis-jundtive. And the fourth, 'uix* the houfes of 
correclion, to kx the poore to worke. 
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(7) T9 boFug C9ntttnumee for ever,'] The founder cannot* ereft, 
-&C. any of thefe for ycares, lives, or any other limited tim«, but for 
ever. 

(%) And tbat'tbe fame hef^italh^ crhrjfes Jo founded, ^c.\ That 
is, foanded by deed inrolled in the chancery. } 

Fundort is not oncly fumdameuium ponerey feu jacere^ bup aJfo fir- Vic?, in le cafe d« 
mare, feu ftabilire, ^"^"^^ ^**'p!; 

(9) ^haU be incorp^aied, and ba^ perpetuall fuccejfton, l^c^ ^Y;^'^**; *^- *^^- 
And forafmuch as the hofpitall, &c. is not properly incorporated, 
but the perfons therein placed, &:c. are to be incorporated ; there- 
fore it is in the next claiife added. And that fuch hofpitall, meafm 
4t dieuf abiding place, or houfe of corredion, ♦ and the perfons * Note thefe 
therein placed (hall be incorporated, named, and called by fuch ^'^^^^ 
name as the faid founder or founders, his heires, executors, or af- 
£gBes (hall fo (that i% by any fuch deed inrolled) limit, afiigne, 
•and appoint. So as die psrfons, to be by this a^ incorporated, 
cittil: be there placed and named, when the founder giveth them 
•cheir name of incorporation : for the parliament incorporateth 
them, and the founder giveth them on^y their name. 

Now it is neceflary, for the better furtherance of thefe godly 
and charitable works, to fet dowrie a preiident warrantable by the 
faid ads. And forafmuch as by this a6t it mufl be done by deed 
^ which muft hare writing, fealing, and delivery) and not by a 
writing only ; it is the fureil way to have it by deed indented, be- 
tween the founder of the one part, and A. B. &c. of the other 
part, which the founder may feale and deliver to A. B. &c. ac- • "" 

knowledge it, and caufe it to be inrolled in the chancery \ tor in- 
polled it cannot be in any other court. 

This indenture made the firft day <jf May, in the firft yeare of A prcfiJent of 
the reigne of our foveriugne lord king Charles, by the grace of Jncorpoiation by 
God, &-C. between A. B. of B. in the county of C. efquire of the ^^^^^^ ""^^'^ ^- 
one part, and C. D. £• F. &c. of the other part, witneffeth, that " ^' . 
whereas the faid A. B. of his charitable affedion and dirpofiitioii 
hath-ere£ted and founded certaine buildings and edifices upon a 
parcell of ground in the parilh of F. in the faid county of C. lying (and abbutell 
between the &c. to be an hofpitall, for the finding, fullentatipn, ^*^* ^'*°**-^ 
and reliefe of poore and impotent people, to have continuance for 
^ver. And by thefe prefents the faid A. B. doth found, ereft, and 
eflablifli the fame for an hofpitall of poore and impotent people, 
to have continuance for ever. And according to the power and 
authority given to the faid A. B. by the llatute or flatutes in that 
cafe provided, the faid A. B. doth by thefe prefents limit, affigne, 
and appoint, that the faid hofpitall, and the poore and impotent 
perfons therein placed, 'viz, D.E. E.F. F.G. &c. to the number 
of ihall for ever hereafter be incorporated by the name of 

the mafter and brethren of the hofpitall of the holy and undivided 
Trinity of F. in the faid county of C. And further, the faid A. B. 
doth by thefe prefents name andappoint the faid D. E. E. F. F.G. 
&c. to be prefent brethren of the faid hofpitall, and the faid D. E. 
to be prefent mailer of the faid hofpitall, and that by the name of 
the mafter and brethren, they fhall have full power and authority, * Nota,they 
and lawful! capacity and ability to purchafe, take, hold, receive ^u^anyrcItMJnt/ 
and enjoy, and have to them, and their fucceffprs for ever, as goods and chat-* 
well * goods and chattels, as mannors, lands, tenements, and he- tel8,a8welireall, 
fediiameuts, being free-hold, of any perfon or perfons whatfoevcr, pcrfonail and 

+A3 -'^^^^'^'^^ '^^::.1;i^^. 
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according to the forme and elFcfts of the flatutes in that cafe made 
and provided. And that the fame hofpitall, &c« and the perfena 
fo being incorporated, fuundcS andnamed, fhallhave fall power 
and lawtull authority by the faid name of mafter and brethren* ttc. 
to fue, and to be fiied> implead and be impleaded, to anfwer and to 
[ 724 ] hi anfwered unto in all manner of courts and places witUn tUs 
Tcalme* as well temporall as fpirituall, in all manner of fints what-* 
foever, and of what nature ana kind whatfoever fuch (bits orations 
be, or (hall be. And the faid A. B* doth by tbefe preients affignei 
.name and appoint, that the iaid mailer and brethren, and their foe- 
ceiTors for ever hereafter (hall have a common (eale, with a crofle 
graven therein, and in the circumference thereof, JigiUkm kf^hsdis 
JanS^ Trinitatis de F» whereby the faid roafter and brethren, and 
their fucceflbrs, ihall or may (eale any manner of inftruments tonolir 
ing the fame incorporation, and the lands, tenements and heredifa^r 
jnenC5, goods, or other things thereto belonging, or m anjr wife 
touching or concerning the fame. And that it (hall be lawnill for 
the faid A. B. daring; hb life, upon the death or removing of the 
faid mafter, or any of the (aid brethren, \o place ono other in' die 
roome of him that dyeth, or is removed. And after the death of 
the faid A. B. it (hall be hwfull for the parfon of the (aid towne 
of F. and the church-wardens of the fame for the time beiikg, fncr 
cefli vely for ever after the decoife of the faid A. B. upon the death 
or removing of the mafter, or any of the brethren of the faid hoC* 
pitall, to place one other in the roome of him that dyed, or it^ re- 
moved, fucceflively for ever. In witnefle whereof, ^c 
«s B. 4* tit. And albeit that the onely efientiall point that the founder is .to 

Grant 30. li. 10. ^q jq this cafe is, to appobt and give a name to the corporation, 
a!'in'rc'c»ifd'*' ^^^ ^ ^^^ °^ illuftration we have thooght it fit to adde fo macli 
s'uttons ho* ^ ^^ ^^^ done, following the very words and eStCt of this a£L 
i^iciU. And although that at the common law a corporatioa may be of an 

hofpitall that is in ptteftate of certaine perfons to be govemoura of 
the hofpitall, and not of the perfons placed therein, yet the lalef^ 
and furcfl way upon this llatute is, firft to prepare the hofpitall, and 
to place the poore therein, and to incorporate the perfbna therein 
placed. And this we hold by reafon of the faid words in this ad, 
«!«. And that fuch hofpitall, &c. and the perfons therein plaoe4 
ihall be incorporated, &c. 

SI c) Such a common feale wfials, as hy thefoundir vrfwnderf^ IScs 
^ lie /{^gMcd.] It is neceflary to be knowne, who (hall be (aid tq 
be founder or founders, for the better underflanding of the danfes 
fnbfequent in this a6l. 

Such onely are faid to be founder or founders within tl^is a£(, a4 

are feifed of an eUate in fee>(imple of any roannors, lands, ten^« 

menis, or hereditaments, having the foure qualities afbrefaid, and 

|1. a(r. p. «3. civeth the fame at the Arft foundation of the hofpitall, &c. to the 

•ujudge Wh. 3. incorporation of the hofpitall. For it is a fure mle, that he Qr they 

^ f V d^ '"&* ^^^ ^*^^ ^^^ ^^^ poflTcffions, is the founder or fbimdert. 

cK«p. *<k Nor- ^^^ ^^^° ^^ ^' demanded, what if R.S. citizen of I«ondon, by hi^ 

wicL 1^^ ^vill and teAament do devife, that his executors (hall beftow a 

thoutand pounds in purchafe of lands, tenements, or hereditaments, 

and that an hofpitall (hall thexeupoci be builded and incorporated 

for the fuftentation and idiaft of poore and impotent people, an4 

dyeth : the executors purchafe lands, tenements and hereditaments 

oi.thp yearly voiu^ of ihrcefcore pounds^ havb|[ the (aid Ibare 
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i|iia1ities, and caofe the eftate to be taken to certaine perfons and 
their helres, and build thereupon an hofpitall, and place therein 
pooi^ ^d impotent people : in this and the like cafes the perfons 
that have the efbite in fee-fimp!e in the lands, tenements, and he- 
reditaments, are by the purview of this Ibtute to be founders, and 
to doe all things that this a6t doth appoint the founder or founders 
to doe. But when they name the corporation, it ihall be well and 
worthily done to name the corporation by the name of the mailer 
and brethren of the hofpitall of the holy and 'undivided Trinity, 
founded in F. in the county of C. at the onely cods, and charges 
of the faid R^ S. or the like ; fo as the charitable intention of the 
faid R. S. may be had in remembrance, with fome jud recitall in 
the beginning of the deed of foundation of the truth of the cafe. 

The next thing that is to be done after the incorporation, is to 
convey the lands, tenements and hereditaments to the faid incor- 
poration, which may be done fafely, with greater facility and \effc 
.char^, by bargune and fale by deed indented and inrolled (ac- [ 725 ] 
cordmg to the (latute of 27 H. 8. cap. 1 6.) between the founder or 17 H. 8. ca. 16. 
founders of the one part, and the mafter and brethren, &c. of the ^^^ before the 
«ther part, in confidcration of five fhillings in hand paid by the Jhfs^'ftatTtt!^ 
mafter of the faid hofpitall (for himfelfe and for his brethren) and 
of other fiveihiliings m hand paid by the faid mader and brethren, 
&Ci whereof yoo may have a prefident in the tenth booke of my 
reports in the cafe of Suttons hofpitall, fol. 17. b. Sc 34. a. rejpons Lib. 10. fol. 17. 
Mi ^. objiHien^ which judgement is after allowed and ratified by &34«'>n*cca(e 
Si€L of parliament, anno 4^ regis CarolL Artd this bargaine and ^ jfjj"**" °" 
fale to be a day or two, or fom& (hort time after the incorporation. ^* 
JBut now let us returne^ to our adl of parliament. 

(11) And further Jball be hrderea and 'vifited, placed, or upon jnft 
tai^fe d^laced, ^c] And forafmuch as nothing can profper and 
continue, without good rule ^d government, the next thing to be 
done after the lands, &c. be conveyed unto them is, that the foun- 
der or founders Ihall fet forth, make, devife and eftabliih in writing , 
trader his or their hand and feale (for fo it liiuft be by force of this 

.nd) fnch rules, locall ftatutes and t)rdinances for the order, direc- 
tion, ytfitation, placing, or upon juft caufe difplacing of fnch mafter 
|ind brethren by*fuch perfonor perfons, bodies politick or corpo- 
rate, their heifs, fucceflbrs or aflignes, as ftiall be nominated or af- 

£gned by. the * founder or founders, the faid rules, locall ilatutes * If the founder 

and ordinances be^ng not repugnant or contrary to the lawes and li"*n^"2%^i? 

ftatutes of the realme. And thefe orders, &c. to containe (amongft ^Jhopof thedio- 

ixiany others) two efpeciall things, viz,, daily prayer to Almighty ccflc. Vid.zHi 

God : and that the mafter and brethren be not idle, but that they 5. ca. i. ftac i. 

and every of them exercife fuch worke meet for them, as the parfon Vid. 14 Elif, 

ofthepariifa, and the church-wardens (or fuch other as the foun- ^y* |*j^5** "^* 

der ihall name) Iball appoint or allow of, and to take a weekly ac- " * g *^ j/th?* 

^count thereof. And thefe orders, &c. to beare date after the bar- founder or foun- 

gaine and (ale, and it is good to have them inrolled. den limit who 

(12) Provided al/Oi and be it further enacted, that no fuch corpo- ^^}^ vifit, fuch 
ratiM to he founded fy force of this aa, Jhall at any time hereafter doe, Jy fo[<S7f thU * 
•rfuffertoledoniffSe.^ Tliis claufe of reftraint in this a£l is as aaofparlia- 
fbrcibte, and: rather more then the reftraint bv the ftatace of ^ 3 Elif. ment, (halt ftand 
qip. 10. And therefore hereby they arc dlfabled as well to make by ^« ftatute of 
any conveyance to the king; as to any fubjeft, contrary to the true J^^^'^f m E| 

• 4A4 Perofc**^'^* 
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Perafe well the ftatute in print in 13 Elif. cap. 17. for the eret- 
tion and foundation of an hofpitall by. Robert earle of Leicefter, 
which was the paterne whereby this a^ was framed. And fee 
the ord. rs and locall ftacutes made by hiin, for they were done hf 
good advice^ and haVe bad good cScGt. 



I 726 ] Th^ Statute of 21 Jac. Regis, Cap. i. concern- 
ing Hofpitalls, and Houfcb of Corredtion. 

XX/' HERE AS in the parliament held in the nine and diirtiedj 
yeare of the reigne of the late queen Elifabeth pf happy 
memory, a good law was made, entittded. An aft for erefiiiig 
of hofpitalls, or abiding and working houfes for thcpoore: 
but the power, licence and authoritie given by the (aid uatute, 
to cred, found, and eflablifb fuch houfes and abiding places, as 
are therein mentioned, was confined to the fpace of twenty 
yeares then next enfuing, which (aid time is now expired. 

Be it therefore enacfted by the authoritie of this prefent par- 
liament, that the faid ad, and all things therein contained, (hall 
from henceforth be revived, and made perpetuall to have con- 
tinuance for ever ( 1 ). 

And be it alfo ena£(ed, that all hofpitalls, meafons de iieu^ ai>d 
abiding places for poore, lame, maimed and impotent people, or 
for houfes of correftion, at any time fmce the faid twenty yearel 
expired, ereiSed (2), founded or made, or at any time here-? 
after to be ereded, founded or made, according to the purport 
of the fiiid ftatute, (hall be incorporated, and have perpetual! 
fuccefllon and capacitie, to have," take and enjoy all other pri^ 
viledgcs, benefits, and immunities, to all intents and purpofes^ 
according to the provifions, tenour, purport and true meanin^^ 
of the laid act, as if the fame had been made, founded, or en-^ 
dowed within the fpace of twenty yeares next enfuin^ the £u(^ 
ftatute, Stat. 43 El. 4. 

( 1 ) That the faid a^^ and all things therein cDntainedt from henci- — 
J'crth he revi'ved, and made perpetuall to have continuance for i^irJ\ 

Thefe words [made perpetuall, and have continuance for ever]fl 

have made the faid a£i of 39 Elif. and all things therein containe^B 

(at the aiaking thereof but a probationer for 20 yeares long finotf 

'^o\Xyl:^JpitaU expired) now by this kOl perpetuall, and .to have continuances 

vord,& includes (2) That all hofpitah» meafons de dieu for the poore 9 Wr. or /o9^ 
mtafcns de dieu, ' • houfes of correEiion^ at any time fince the faid twenty yeares expiredS 
& abiding places ere<3ed, &c.] Whereas fome hofpitalls, &c. or houfes of corrcdUor-* 
ii'fo'*Youfcstf ^^^^ founded after the faid twenty yeares expired, zkwvimg tc=3 

c o I rrdion, ai ^^5" 



Concerning Houfes of Correftlon, &jc. yz^ 

die faid a£b, thofe by this a£t are incorporated^ eilablKhed and 
confirmed. * 

And likewife all hofpitalls, &c. and houfes of corre6lion hereafter 
to be ereded, &c. according to the purport of the faid ftatute, ihall 
be incorporated, &c. And note> that this branch makes the ad 
of 39 Elif. &c* a perpetoall law. . 

^/V. 13 Elif. cap. 7. the moity of the forftiturc of bankrupts 13 Elif. cap. ^ 
given to the poore within hofpitalls. 

31 Elif. cap, 6. If any which have eleflion, domination, voice, 31 ^^f. cap. 6, 
or aflent thereunto of any perfon to have room)e or place in any ^^^ that have 
hofpitall, (hall have or take any mony, reward or profit, direftly take«wa»d*&c. 
or indiredlly, or promife of money, reward or profit, that then * 

iiich roome and place to be void, and another to ht preferred to 
the place by thofe that have authority to eled, &c. 

In 43 Elif. a right profitable law was made, for commi£ioners to [ 7^7 3 
enquire of mif-im ploy ment of lands, tenements, rents, annuities, ^^^^^^^^'^ 
profits, hereditaments, goods, chattels, money, and ftockes of mo- \tmi^^aS^^ 
ney given or appointed, (bme for reliefe of aged, impotent, and 
i)Oore people, and fome for reliefe of ficke and maimed fouldiers 
and mariners, or for maintenance of houfes of corre6lion ^/«/^r 
filiaj and by their orders to reforme the fame, which ad hath 
wrought very good effeft in many cafes. 



An Expofition of the Statute of 7 Jac. Regis, [ 728 3 
Cap. 4. jcpncerning Houfes or Corredtion^ 
and the Government of them. 

\/l ANY ftatutcs have been made for the puniihment of rogues, 
*" vagabonds, and fturdy beggars, but very few to find them 
worke, and to enforce them thereunto. The principal! of that 
}cind is the ilatute of 39 Elif. ca. 4. which doth enad, that from 
time to time it ihall and may be lawful! to and for the juftices of 
peace of any county or city, affembled at any quarter feifions of 
the peace within the fame county, city, borough, or towne corpo- 
rate, to fet downe order in three things : Firil, from time to time 
p eredt, or caufe to be ereded one or more * houfes of corredion * Note, thefe a« 
yfithiti their feverall counties or cities. This firft branch is a law not only houics 
perpetuall, and the juftices of peace for the time-being have power S^f**''^? h^'r 
by this ad from time to time to eredl as many houfes of corredlion, alfo^w hereafter 
or work-houfes, as they (hall thinke convenient. appeareth. 

2. For the providing of ilockes of money, and all other things See43Eli(lca.». 
ntceilary for the lame. This alfo is a law perpetuall from time to f^ 7 Jac. cap. a. 
Mme,&i. ; - *^ in the z. branch. 

3. For ruling and governing of the fame. 

4. For corredlion and punifhment of * offenders thither to be * Note the ger 
committed. Thefe two alfo are lawes perpetually utfupra. nerality of thii 
• 5. For the better effcding whereof^ they may make fuch orders ^^'^^ 

. .. ai 
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The life of this as they fhal from time to time thinke convenient, &c* and fxoai 
bufmeiTcconfift- ^^^ jq ^j^q ^q reforme, take, and fet down the fame, 
of there oTrf, ^' Which Orders fhaU be of force rbein^ warranted by authoritf 
& in due execu- pf parliament) and be duly performea, and put in execution. 
tion of the fame. We pafle over all the former lawes before this ad of 39, ^Uf. for 
puni(hment of rogues, vagabonds, and ftardy beggars, maay where- 
of were repealed by 1 £. 6. cap. 3. and all the reft are repealed 
by this ad of 39 Elif. and will come to the abovefaid ad of 7 J(ic« 
This law conii]^eth upon a ihort pfeamble« and. the body of the a^, 
which is divided into nine branches. 

Tli« preamUe^ Whereas heretofore divers good and neceflarie lawes and 
ftatutes have been made and provided for the eredion of hoiifes 
of corredion, for the fuppreffing and punifliing of rogues^ V)i- 
eabonds, and other idle, vagrant, and diforderly 'perfeps,- whkh 
lawes have not wrought fo good efFed as was eiq^eSed, ai wdl 
|br that the faid hoofes of corredion have not been buih ab« 
cording as was intended, as a](b for that the &id ffainites have 
not been duely and feverely putia execution, as bjr tbe QiAJbr 
tutes were appointed. 

In this preamble are rehearfed two caofes wherefore the former 

law and flatute took not fo good effed as was expeded : Fir^ for 

that houfes of corredion were not built according as was intended, 

wherein tro'deficiencie wa^ in the Iswrbutln'the juftiif^ cf 'pcS^ 

which ihould have ordered the fame to be ereded. For feeing 

education of youth, and fetting of worke of idle and difbrderly 

perfons, are fach efientiall parts of the well being t>f a commoil* 

weakh ; and the onely meane to compell them to worke (as the law 

a6w ftandeth) is by hoafes of corredion, ieeing there hath been a 

See the third part default in thejuftices of the peace heretofore, smd the Buf(^i^ fo 

of the Inilitutes, daily increafing, we hojpe that the juftices of peace, having yet 

cap. R»gue8. power, will ctq^ more houfes of corredion (which are alfo called 

[ 7^9 3 work-hotifes) fo as we fhall have neither beggar (as the law of God 

commandeth) nor idle ptrfon in the common-weidth. 

Thb fecond canfe (which is the caufe of cauies) is, for that the 
ftatutes in that cafe made and provided were not pat in execntiODy 
as by the faid ftatutes was appointed. 

^ > And this excellent woric is without queftion feaiible: for vfOtk 
the making^ of the ftatute of 39 Elif. and a good /pace after^ whiteft- 
juiHces of peace and other officers were diligent znA' ihdviftnibas^ 
ther^ was not a rogue to be feen in ainy part S England^ but Whc^^ 
• 39 Elif. cap. 4. juflicesr •and other oflicers beoMne Ufiiif, Or trefi^h romeV&i^^ 
fwarmed againe. ' • ' . ^ ? • : 

Th^ !• branch. For remedy whereof, be it ena£led and eftabliihed bv ou 
foveraign Idrd the kings majefKe^ and by the IbVdb Tpiritliw an* 
tfemporall, and'bythecomtabns in this prefent p^rliJuneint if 
fembled, and by the authoritie of the fame, that all lawes am^ 
ftatutes now in force, made for ercSing and fcuilding df.boilf^^^ 
of corredion, and for punifhing of rogues, vagabondst ai)i^ 
other wandiiag aad idle p^lfODfbr^^ ^^ put ia due ex^ 
f9utiont 
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The firft branch of the body of this adl confifteth on two parts : 
Pirft, that all lawes and ftatutes made for ereding and building of 
lioafes of correftion tiow in force Ihould- be put m due execution; 
which is fo enacted, for the incitation and incouragement of jufBce9 
of peace to dp their duties in this fo important a caufe. 

2. For punifiiing of rogues, vagabonds, and fturdy beggars (for 39 ^**^- ^^ ^H* 
diofe 4re the words of the former ftatute now in force) fhall be 
I^wife put In due execution. Execution is the end and life of thp 

And be it further enaded and eftablifhed bv the authority The ». VancJi, 
afordaid, that before the feaft of Saint Michael ( i ) the ardi- 
.aagel, which (hall be in the yeare of our Lord God one thou- 
iaiid fixe hundred 9nd eleven, there fliall be eredted, buiit^ or 
rOlherwife. provided. (2) widiin every counde of thisr realm of 
■•England and Wales, where there t« not one houfe of corre£Hon 
alrotdy built,' purchafed, provided or continued, one or more 
fij and convenient houfe or houfes of correftion, with conve* 
^ent liackfide thereunto adjoyningi togedier with mills, turns, 
cards (3), and fuch like neceuarie implements^ to fet the (aid 
rogues, or (uch other idle perfons on worke: the (ame houfes 
to be built, ereded or provided in fome convenient place or 
^Qwne in every county : which houfes (hall be purchafed, con«f 
Ivmd^ or afiured (4} unto fuch per(bn or perfons, as by die 
Juftices- of peace, or the more part of them, in their quarter 
ieffions of the peaee, to be holden within every countie of diis 
jeajme o£ England and Wales, upontruft, to the intent tiie 
t&me (hall be iifed and employed for the keeping, correding, 
and fetting to worke of the bad ro^es, vagabonds, or dur^ 
jf)efffm^ an4 oihtr idle and diforderly perfons (5)» 

(1) That htfore the feaft of Saint MichaeU ^r.] This claufe was 
to haft fell, and upon penalty to inforce juflices of peace to ib ne- 
ceffary and charitable a worke. • But this claufe oeing in the af* • Kota^ 
^rmadve« taketh not away the perpetuity of the adi of 39 Elif. fof 

the eredion of. houfes of corredion and workrhoufes^ from time to 
time, and at any time hereafter by j unices of peace. 

(2) Shall he ereSed^ huiUt cr othemvife provideil:] The flatute of 

39 £1. ufed onely the word [eredled,] but that included both the [ 730 J 
pther words of this ad, n/iz, [built and provided.] For if they 
piufed a houfe already builded, to be provided or purchafed, and 
converted die fame to a hOufe of corfe^ion, this is an erection of 
a houfe of correction within the Hatate of 39 Elif. becaufe as to the 
ponCe of corFefiion it was nlewly erected. 
•X ErtSior JiHatus erat noftHs^cchoriatUmhus exdtatus. Cicero ad Bra* 

4(3) with, convenient -^aciifide >themmio* adje^ing^ together nvith.tMOu 
mfUs9 turmsy cards, iffr. Theft particulars, and all other neceflary 
tilings apperuiing thereunto^ are included within the generall word^ 
pf ^9 Eliz. t/iz. [for the providing of ftockes^ and all other things 
ficCfiiikry for the (ame, &c] whiph are generall and large wor^ 
^d doe include, all particulars neceflary whatfoever. 

{^j^) Which boufes JbaH b^ ^urchafed^ and conveyed, 9r a^ 
Tivs may be done by authonty of tw a^ without licence or on 
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♦ The words in 
the 5. branch 
are in the dif- 
juQ^live. 
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fence of any former law. And thefe may be incorporated by die 
ilatute of 39 £liz. cap. 5. as in the expofition of that ftatate ap« 
peareth. 

The houfe to be imployed to three purpofes : i. for thekeepug, 
2. for the correding, 3. for the fetcing to worke : fb as it is not a 
hoafe of corredion alone, bat of fafe keeping, and feicine 01^ 
worke* . 

(5) ^^f /m J rogues, 'vagabonds » or Jiurdy heggars, and other iMi 
and di/orderly per/ons.] The ftatate of 39 Elif. by particular words 
did not extend to rogues, vaeabonds, and flurdy beggars, but in 
generall words, for the pani(hmeut of offenders thereunto com- 
mitted. Which generall words are both by the firft branch of this 
ad explained to be wandring or idle perfons: and many odier 
branches of this ad, to idle or diforderly perfons, and fpecially by 
the brarxh, whereby the authority of the juftices to commit to the 
houfe of correction is warranted. All idle or diforderly perfons 
may be committed by them to the houfe of corredion and wofk« 
hoiife. 

" And where all the judges of England did for the good of tbe 
common-wealth, and the better inftrudion and diredion of juftices 
of peace, and for the due execution of the faid ad of 39 Elif. 
among ft other things refolve, that fuch perfons as be of any pariibj 
and have able bodies to worke, and be no wanderers abroad out 
of the parifh, though they refufe to worke at fuch wages as is taxed 

ior commonly given) in thofe parts, are notwithftanding not td be 
ent to their place of birth, or lafl dwelling, by the fpace pf a yeare, 
but to the houfe of corredion, upon conflderation had of both the 
ilatutes of the poor and rogues. But if they that have any law- 
full meanes to live by, though they be of abhe bodies, and refufe 
to worke, yet are they not to be fent to the houfe of corredion. 

But by this (latute of 7 Jac. enaded long after the refolation of 
the judges, though they have lawfull meanes to live by, yet if they 
be idle or diforderly perfons, the juftices of peace have power ta 
commit them to the houfe of corredion, a generall and large 
power given to them, without exception of any perfon. And their 
mittimus to the houfe of corredion may be more fafely upon this 
ilatute, quia otio/o et inordinaia per/ana : for that he is an * idle and 
diforderly perfon, or that he is an idle perfon, or that he is a dif- 
orderly perfon, according to the words of this ad, then upon the 
flatute of 39 Elif. 



The 3. branch. And be It further enaftej by the authoritie aforefaid, that if 
the faid houfe to be eredled, purchafed, or provided, fliall not 1>Q 
erefted, built, or otherwife provided, before the feaft of S. A4i-f 
chael the archangel, which (hall be in the yeare, one thoufax^i 
« — fixe hundred and eleven, next enfuing the laft day of this prefe jr^t 
feffion of parliament, that then every juftice of peace wifl»i^ 
f 73^ ] every coiuitie of this realme of England and Wales, whe^^ 
fuch houfe and backfide fhall not be erected or provided^ fiaJi 
forfeit for his faid negledl five pounds of lawflill Engliih mo- 
ney, the one moietie thereof to be unto him or them that wiif 
fue for the fame by aftion of debt, bill, |)laint, or information: 
in, which luit, no proteftion, efToine, or wager of law (hall be 
jidmftted: and the other moity thereof to be employed and be. 

ftowc^ 
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fiowed towards the ere£Hng, building, procuring or providing 
the iatd boufe and backfide, and fuch neceflary implements^ as 
aforeiaid.' 

The penalty of five pounds of every jaftice of peace, if the 
houfe of correftion be not provided within the time of this 
aft of 7 Jac« And how the fame penalty fliall be' recovered and 
impioyed* 

And be it further enafied and eftablilhed by the authoritie The 4* bnwciu 
aforeiaid, that the juftices of peace of every countie within the 
real^e cf England and Wales, at their quarter feflions of die 
peace, to be holden for their feverall counties (next after the 
ereding, providing or building of the (aid houfe or houfes, and ■ 
fo from time to time) or the moft part of them (hall eled, no- 
minate and appoint, at their will and pleafure, one or more ho- 
neft fit perfon or perfons, to be governour or mafter of the faid 
houfe or houfes fo to be purchafed, eredled, built or provided: 
which perfon and peribns io chofeh by vertue of this prefent 
s£t^ (hall have power and authoride, to fet fuch rogues, vaga- 
boodsy idle and diforderly perfons, as (hall be brought or fent - 
tinto die &id houfe to worke and labour (being able) from time 
to time, for fuch time, as they (hall continue and be remaining 
in the faid houfe of correction, and to punifh the faid rogues, 
vagabonds, idle and diforderly perfons, by putting fetters or 
gives upon them, and by moderate whipping of them, and that 
the (aid rogues, vagabonds, and idle peribns, during fuch time 
as they*ihall continue and remaine in the (aid houfe of correc- 
tion, mall in no fort bee chargeable to the countrie for any al- 
lowance, either at their bringing in, or going, forth, or during 
the time of their abode there, but (hall have (uch and fo much 
allowance, as they (ball deferve by their owne labour and 
work. 

By this branch it is enaded, that the judices of peace, &c. ihall 
ele£t, &c. one or more fit perfon or perfons, to be governour or 
mafter of the faid houfe or houfes. 

Herein alfo are added idle and diforderly perfons, and power 
given to the governour or mafter to punifti them, by putting fetters . 
or gives upon them, and by moderate whipping of them. 

Thcfe idle and diforderly perfons Ihall be in no fort chargeable ifota. 
to the countrie, &c. but ihall have fuch allowance as they ihall de-. 
ferve by their owne labour and worke. 

And be it further enafted by the authoritie aforefaid, that the The 5. branch. 
faid juftices of peace of every countie within every of their 
feverall divifions, tvnce in every yeare at the leaft, and oftner, • 
if there be occafion, (hall alTemble and meet together for the 
better execution of this ftatute, and that fome foure or five daies 
before their afTembly and meeting, the (aid juftices or the more 
part oir them> (hall by their warrant command the conftables and . 

tithingmea^ 
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tittiingmenof every hundred, towae, parifl)^ village, and hamfeC. 
within their iaid feverall divifions, which (ball he affifted widk> 
fufEcient men of the fame places, to make a generall privie fearch 
in one night within their iaid hundreds^ towaes, viUaffes, and 
hamlets, mr the finding but and apprehending or die iaid rogueSf 
vagabonds, wandring and idle peribns, ana that fuch rogocsf 
vagabonds, wandring and idle perfons, as they (hall then find-, 
and apprehend in the (aid fearch, (hall by them be brought be- 
fore the (aidjuftic^ at their (aid aiTenibly or meeting, itliere to 
be examined'Of their icfle and wandrihg life, there tojoe pitniflii* 
ed, or Qtherwife bv their wanant to be ient or convej«L«igki 
die iaidhoufe x>r DoiUes of .corredKon within the. iaid^counti^-' 
appointed and prefixed^ there to be delivered .unto the.naaftMr or 
governpur of die laid houfe, or to his deputie or afl%nee,ilMibe 
Ktto.l^ur and worke;; at which daies. and timet waifembljr^ 
or meeting, (b to be; held by the iaid juftices of peaces die oon«. 
ftables and tythingmen.ot every hundred, parim, towne^ vil« 
lage and hamlet, (hall dien appeare in every their Overall divii* ^ 
(ions, before the (aid. juftices.of .peaces at.die fiiid afiemblies or-^ 
|neetings,and there (hall give account andi reckoning, upoAoadi: ^ 
in writing, and under the hand of theminiftcr of' every pariihr- 
what rogues,: yagaboadst and ^wandring aaddiforderly peffbof-- 
they have appoeht:nded bo^ in the fame fiearch, and.xlfo between 
every fuch afleolblies and meetings, and Jiow mai^have been 
by them puniihed, or. otherwife fent unto the houies of correc- 
tion : which if tlje (aid conflaUes or tythingmea (hall nerieftto 
performe,.as alfo to convey fafely all fuch rogues, with aU-dther 
idle or diforderly perfons at die cfaai^e of the;huQdred, ashy the 
juftices of peace warranto (hall beifeiit unto the houfes of cor« 
re£^ion .in the fame. county, diat then they (hall forfeit fiich 
further fines, paines, and penalties, as by the faid Juftices of 
peace, or the moft part of them, (hall be thought fit and con*^' " 
venient, not exceeding the funune of forty (hilungs for every 
oiFence. 

The juftices of peace within their fev^irall divifions, twice every'" 
yeare at the leaft, and oftener, if there be occafion» (hall aflemUe 
and meet together, &c. 

Generall and privie fearch ihall be made in every hundredi' 
towne> Acv . -' ■ ;• . ^. . 

The conftablcs account of idle or diforderly perfon, &c. appre- 
hended. • ' ' •' '• 
Note this. In this branch thefe words are (pecially to be ohferved, nz» 
With all other idle or difopdefly perionsj at thfe charge of the hon- 
dred« as by the juftices of peace warrants ihall be fent to the houfes 
ofcorreftion. 

The 6. branch. And for that it IS convenient, that the matters or govcmouri 

of die faid houfes of correction (houldhavefome fit allowance 

and tnaintenance for dieir travell and care to be had in the faid 

• fcrvice, 
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fervice, as alfo.fpr tiie relieving of fach as fhall happen to' l^e , 
«^ake and ficke in dieir cuftodie, and that the fubjc^Sts of thiS: 
realme ihould in no fort be overcharged, to raife up money for 
fioqkes to fet fuch on wpr^e as (ball be committed to their cuf- 
tc^y: ^e it therefore ena£ied and eftabliQied by the authoritie 
c^f.this'prefcnt parliament, that the mafters or governours of 
the £iidhoufes of corre£tiony fhall h^ve fuch fumme of moaiey 
ye^ly^ a^ihaUbe thought meet^by the moft part of thejuftjces 
of F^ce within the faid countie, at the quarter fei&ons of the 
pefu:e^ the iame to be paid quarterly before-hand by the treafur 
re^ appp^nted by one aA made in the three and fortieth yeare [ 733 3 
of i^eJsUe queeoe Eljfabeth, indtuled. An A£t for die reliefe of 
tbejpoore;, (luring the time. they the iaid mafti^rs or governours 
ihali oe impWed in the faid fervice (the faid mafter or gover* 
nour ^ying fufficient fecuritie, for the continuance and per- 
formance of /the faid fervice) which if the faid treafurer fhall . , 
negie^ or refufe to performe, that thpn the faid mafler or go- 
veniour of the houfe of correction, fh^l have authoritie by this . 
prefjbQt aA, to Icvie the fame, or fo much thereof as fhall be., 
unpaid, upon ^t faid treafurers account^ in fuch manner and. . 
forxn,e as by the (aid fhitute they the (aid treafurers are appointed . 
and authorized to levie the weekly fumme or payment, being 
to them unpaid 

This branch.provideth for fit allowance and maintenance to be 
made to the makers or governours of the faid houfes, &c. Digntu 
9ptrtLrius tnercede, 

Treafurers appointed by one ad made atm9 43 Elif. cap. 2. inti- 
cuied. For the reliefe of the poor (and falfly intituled in the lafl 
printed book of ^tutes. Who (hall be overfeers for the poore, their 
office, duty and account), which a£b of 43 EliC by the right title, . 
being but a prjobationer, hath been, andj^et is continued, as it ap- 
peareth by the (U^ute of 4 Car^ r^gi^i, cap. 4. 

See I Jac. cap. 25. an addition thereunto. i jac. c 15. 

2 1 Jac. cap. i%m 

And becaufe great charge arifeth upon many plapes within The 7. branch, 
this realme, by reafon of baftardy, befides the great difhonour 
of Alniighty God, be it therefore enafled by the authoritie 
aforefaid, that- every lewd Woman, which after this prefent 
fef&on of parliament, (hall have any baftard, which may be 
chargeable to the pari(b, the juftices of peace fhall Commit fuch 
le^vd woman unto the houfe. of corrediion, there to be pu- 
nifhed, and fet; on worke during the terme of one whole yeare ; 
and if fhe fhall eftfoones offend againe, that then to . be com-> 
mitted to the faid houfe of corredtion ^s aforefaid, and there to 
jemaine untill £he can put in good fureties for her good beha- 
viour, not to offend fo againe. 

The punlihment of lewd women having baftards, &c, That .SeeiSEliCic. 3. 
every lewd woman, which (hall have any baftard, which may be .and continued 
' chargeable to the parifh, the juftices of peace may commit her to ^ **»*'* ^^"i> 
*^ *^ the 3j«-«>P-4- 



The 8. branch. 



\ 
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the houfe ofcorredion, kc. So as if (he will difcharge the parilh 
of the keeping of the baftlrd, (he cannot be puniihed by thb ftatttte, 
but by that of i8 Elif. cap. 3. 

And for that many wilful! pe6plc, finding that they havW 
children, have fome hope to have reliefe from* the parim 
wherein they dwell, and being able to labour, and thereby to 
relieve themfelves and their families, doe nevertheleft run 
away out of their parifhes, and leave their families upon this 
pariih : for remedy whereof, be it further enafted by this prc- 
fent parliament, and the authoritie of the fame, that all fuch. 
perfons fo running away, (hall be taken and deemed to be in- 
corrigible rogues, and endure the pains of incorrigible rogues; 
and if either fuch man or woman being able to work, and (hall 
threaten to run away, and leave their families as afoFe(aid,,thc 
fame being proved by two fufficient witnefTes upon oath before 
two juftices of peace in that divifion, that then the faid perfon 
t 734 ] fo threatning, (hall by the faid juftices of peace be fent to the 
houfes of corredlion, (unleiTe he or (he can put in fufficient 
fureties for the difcharge of the parifh) there to be dealt with 
and detained as a fturdy and wandring rogue, and to be deli- 
vered at the faid afTembly or meeting, or at the quarter {eS&onSy 
and not otherwife. 

This branch confifteth upon two parts: firft, if any man or wo* 
man having children, being able to labour, and thereby to relieve 
their families doe run away out of the parifhes, and leave their £1- 
milies upon the parifh, he or (he is taken and deemH by authoiity 
of tliis parliament an incorrigible rogue. 

e. If any fuch man or woman, being able to work, (hall threateni 
to run away, and leave their families as aforefaid, the fame being 
proved by two fufficient witneflfes before two jufHces of peace 
in that divifion, the fame perfon fo threatning, &c. (hall be fent to 
the houfe of correflion, as a fturdy and wandring rogue, &c. unleflc 
fufficient furety be found for the difcharge of the parifti. 

The 9. branch. And becaufe there (hall be the more care taken by all fuch 
mafters of the houfes of corre6lion, that when the country hath 
been at trouble and charge, to bring all fuch diforderly perfons 
as aforefaid to their fafe keeping, that then they (hall performc 
their duties in that behalfc, be it therefore ena6^ed by the au- 
thoritie aforefaid, that if they (hall not every quarter feffions 
yeeld a true and lawfull account unto the juftices of peace, of 
all fuch perfons as have been committed to their cuftody : or if 
the faid perfons committed to their cuftody, or any of them^. 
(hall be troublefome unto the countrv, by going abroad, or 
otherwife, (hall efcape away from the laid houfe of corre£Kon^ 
before they (hall be from thence lawfully delivered, that then 
the faid juftices (hall fet downe fuch fines and penalties upon 
the faid mafter or governours, as the moft part of them in their 
ijuarter fclEons (hdl thihkc fit and convenient, and all fines ' 

and 
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and penalties not herein before limited, (hall be paid unto the 
treafurer, and accounted for by the treafurer aforeiaid : this a6t 
to have continuance for the fpace of feven yeares, and from 
thence to the end of the next feffion of parliament after the 
laid feven yeares. 3 Can j^ continued untill the end of the firjl 
fijfion of the next parliament. 

The maflers of the houfes of correflion fhall yeeld a true and 
lawful! account at every quarter feflions of all fuch diforderly pcrfons 
as have been committed to their cuilody. 

This ad was but a probationer for a certaine time, but it hath 
been continued: and lallly, by the faid ftatute of 4 Car. cap. 4. 

Thus much have we written for the better and more fpeedy exe- 
cution of thefe excellent ftatutes ; and the rather, for that few or 
none are committed to the common gaole amongd fo many male- 
favors, but they come out worfe then they went in. And few are 
committed to the houfe of corrediion, or working houfe, but they 
come out better. 

And where fome are of opinion, that in particular townes a 
difcreet and expert workman may let the young and idle people 
as vbluntaries on worke ; certainly, the youth on both fexes hath • ,Vf orem fccerat 
(in the time of this great negligence) gotten fuch a • trade of ufus, Ovid, 
picking theevery, dealing of wood, and the like, through idleneffe, ^^ ?^ <1V* * 
as they will be never brought to worke, unleffe they be thereunto conjung'i't'«"M* 
compelled (and the rather, for that fome of their parents and nj,^ Ovw!* 
mafters have benefit by them) but compelled they may be, and [735 1 
this great worke happily efFefted, if by the order of the jufUces 
of peace thefe ftatutes be put in due execution. See the ftatute of 
43 Elif. cap. 2. 

We have not gone about to fpeake of the ftatute of 39 Elif. or' 
other ftatutes concerning rogues, &c. or the poore, &c. which all Lamb, Jaftice 
the judges of England have upon due coniideration explained, and of Peace, lib. a. 
which are truly rehearfed and imprinted, and ought to be obferved, pa«« i07» 
other then fuch as later a€ts of parliament have altered, whereof 
fomewhat hath been faid. 



An ExpoGtion upon the Statute of 31 Elif. [736] 
Cap. 7. Concerning Cottages and Inmates. 

'P OR the avoiding of the great inconveniences which are The i. branch. 
^ found by experience to grow by the eredling and building 
of great numbers and multitude of cottages ( 1 )9 which are 
Amy more and more increafed in many parts of diis realme : 
be it enadted by the queenes moft excellent majefty, and the 
lords ipiritiiall and temporally and the commons in mis prefeij^ 
parliament affembled, and by the authority of the fame, ^that 
after the end of this feffion of parliament, no perfon (2) fhall 
tvkhin this realme of; England, make, build, or ere^, or caufe 
II, Inst, 4 B to 
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to be made, builded, or crefted any manner of cottage for habl'- 
tation or dwelling, nor convert or ordaine any building or 
houfmg, made, or hereafter to be made, to be ufed as a cottage 
for habitation or dwelling, unleffe the fame perfon doe aflignc 
and lay to the (:ime cottage or building foure acres of ground 
at the leail, to be accounted according to the ftatute or ordi- 
nance de terris menfurandh^ being his or her owne free -hold 
and inheritoncc, lying necre to the faid cottage, to be conti- 
nually occupied and manured therewith, fo long as the fame 
cottage (hall be inhabited, upon paine that every fuch offender 
fliall forfeit to our foveraigne lady the queens majefty, her 
heires and fucceflbrs, ten pounds of lawful! mony of England, 
for every fuch offence. 

(i) Cottage, '\ Ts derived from the Saxon word cote, undecoUrelU 
for cottagers, and coUagium for a cottage. P'ide the firft part of the 
Inftitutes, fed. i. fol. 5. out of Domefday. And the ftatute enti- 
tulcd, Extenta maneriif anno 4 E. 1. Item inquirendum eft de coierellis, 
wiz.. qui cottagia et curiilagia teueant. And this ilgnincation it had 
by the common law. 

(2) No per/on, &c.] This extends as well to perfons politicke 
and incorporate, as to raiurall perfons whatfoever. 

This firft branch prohibitcth foure things : firft, the new crefting 
or builoing of any cottage afccr the end of this parliament, wnich 
was 2gMartJ/,a/ino 3 1 Elif. luino Dcm, 1 5 89". 

2. It prohibiteth the conversion or ordaining of any boding or 
building, made, or hereafter to be made, to be ufed as a cottage. 

3. Albeit the hout'eor building were made before this adl, yet if 
the converfion were after the 29 day of March 1589, it is prohibited 
by this Aatute ; for in point of converfion the words be (made, or 
hereafter to be made.) 

4. Thefe things are prohibited in this branch, upon paine of 
forfeiture of ten pounds to the king for every fuch offence. 

And be it further enad^ed by the authority aforefaid, that 
every perfon, which after the end of this feflion of parliament, 
(hall willingly uphold, maintaine, and continue any fuch cot- 
tage hereafter to be erefted, converted, or ordained for habita- 
tion or dwelling, whereunto four acres of ground, as is afore- 
faid, Ihall not be affigned and laid to be ufed. and occupied 
t 737 ] with the fame, (hall forfeit to Our faid foveraigne lady the 
queenes majefty, her heires and fucceflbrs, forty (hillings for 
every moneth that any fuch cottage (hall be by him or them 
upholden, maintained, and continued. 



If an ancient 
cottage had been 
wholly decayed 
before this *(\i 
it is notlawfviil 
newly to ercCt 
the lame after 
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The 2. branch. 



Nota, thjs-word This branch infllfteth punilhment upon fuch as (hall willingly 

Ifucbl referrcth uphold, maintaine, and continue any * fuch cottage after ihe end 

' '"*'""'*" of this parliament, either erefled, or converted, or ordained, as is 

aforefaid, for habitation, &c. upon the penalty of forty fhiliings 

to^ the king for every moneth that any fuch cottage (hall be raaiu" 

tained. 

So as a cottage is two fold, either newly credted, or buUdcd after 

our 
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our flatute, or of a houfe built before or after our datute, and con- 
verted after our Hatute to a cottage. 

Butoutof thefe two branches are five exceptions. 

Bv the firft branch of this adlany perfon may either ereft a new 
cottage, or convert an old or a new houfe to a cottage, if he lay to 
it foure acres of ground at the lead, which muft have thefe foure 
incidents: firft, thefe acres mull ho accounted according to the 
datute or odinance' Je admenfuratione ierr^e, cnno 35 E. I. which 
is after fixteen foot and an halfe to the pole. 2. Thefe foure acres 
muft be his or her freehold and inheritance (for neither grounds 
holden by copy, or for life or lives, or for any number of yeares 
will ferve) and it muft be freehold either in fce-fimple, or fee- 
tailc. 3. They muft lye neere the faid cottuge. 4. They muft 
be continually occupied therewith, fo long as the cottage fhall be 
inhabited. 

This afi extends not to cottages eredled, or houfes converted to 
cottages before the 29 day of March 15S9. The fecond branch 
maketh this cleare. 

This aft (hall not extend to any cottage, which ihall be 
ordained (that is, converted) or erefted to or for habitation or 
dwelling in any citie, towne corporate, ancient borough, or market 
towne. 

Nor to any cottages or buildings erefted or converted for the ne- 
ceflary habitation of any labourers in any minerall workes, cole- 
Hiines, quarries, or delfes of ftone or flate, or about making of brick, 
tile, lime, or coles; fo as the fame cottages or buildings be not 
above one mile diftant from the minerall, or other works. 

Nor to any cottage to be made in three places, «i;/«. 1 . within a 
mile of the fea, 2. upon the fide of fuch part of a navigable river, 
where the • admirall ought to have jurifdidion, fo long as a failer 
ftall dwell therein, or.lome pcrfon of manuell occupation, for the 
making, furnifhing, or viftualling of any (hip, &c. 3. In any forreft, 
chafe, warren, or parke, fo long as the under keeper or warrener 
dwell therein, &c. 

4. Nor to any cottage * heretofore made, i. for a common herd- 
man, a. for a common (hepherd, &c. (of whom his cottage is called 
a fheepcote) fo long as a common herdman or (hepherd dial! therein 
dwell, 3. for a poore, lame, fick, aged, or impotent perfon. 

Note, this excepti.in extendcth onely to cottages erefled or made 
before this a6t, by reafon of thefe words [heretofore made] but 
none of thefe three can be ereded after this ftatute, for any of thefe 
three purpofes, unlefte there be laid to it foure acres of ground with 
the foure incidents abovefaid. Lambert Juftice of Peace, pag. 476. 
miftaketh this part, and for heretofore, faith hereafter. But by the 
datute of 4j Elif. cap. 2. either the church -wardens and over-ieers, 
or the greateft part of them, by the leave of the lord of the wafte, 
fcc. in writing, under the hand and feale of the lord, or by order of 
the juftices of peace at their genendl quarter feffions, by the leave of 
the lord, as is aforefaid, may ered convenient houfes of habitation 
for poore impotent people, and alfo to place inmates, or more families 
thenonein one cottage or houfe. Firft, note that this extendeth only 
to fuch as be poore and impotent. 2* It extendcth not to any 
comnion herdman or (hepherd, as hath been likewife miftaken. 

Nor doth our aft extend to any cotuge to be made and decreed [ 7J ' ] 
npon complaint made to juftices of a(rife, or juftices of peace in 

4 B 2 open 



The I. excrp. 
tioo. 



This ftafutc IS 
named in our 
adl, the ftatute 
or ordinance dt 
titrh 
rand'is, 

Vid.3sELc,6. 



The 2. excep- 
tion. 



The 3. excep- 
tion. 



The 4. excep- 
tion. 



The 5, excep- 
tion. 

•See for this the 
fourth part of the 
InftituteSf ca. o€ 
the court of the 
admiralty. 

• This fourth 
part needed nott 
for the body of 
the zi\ extend- 
ed to cottages 
hereafter; but 
abundant fOUte/M 
n«itt noctu 
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open alUfcs, or quarter feffions of the peace to continae for habita- 
tion during the time only of fuch decree. . This laft branch extend- 
eth only to cottages made after oar ftatute. 

The 3, branch. Provided alfo, and be it enafted, that from and after the 
feaft of All Saints next coming, there^fliall not be any inmate, 
or more families or houfholds then one, dwelling or inhabiting 
in any one cottage (i ), made, or to be made or erected, upon 
paine that every Owner or occupier of any fuch cottage, placing, 
or willingly fuffering any fuch inmate, or other family then one, 
(hall forfeit and lofe to the lord of the leet, within which fuch 

• cottage {hall be, the fumme of ten (hillings of lawful! mony of 

England, for every moneth that any fuch inmate, or other fe- 
mily then one, (hall dwell or inhabit in any one cottage, as 
aforefaid. And that all and every lord and lords of leet and 
leets, and their fVewards within the precinS of his and their 
leet and leets, (hall have full power and authority within their 
feverall leets, to -enquire, and to take prefentment by the oath 
of jurors of all and every offence and offences in this behalfe^ 
and upon fuch prefentment had or made to levie by diftreffe to 
the ufe of the lord of the leet, all fuch fummes of mony as fo 
(hall be forfeited: and moreover, that it (hall be lawful! for 
the lord of every fuch leet where fuch prefentment fhall be 
made, to recover to his own ufe any fuch forfeiture, by a£^ioft 
of debt in any of the queenes majefties courts of record, where- 
in no effoine, protediion, or wager of law (hall be allowed. 

( I ) There Jh all not he (iny inmate or more families or botififolds thi» 
Sec the ftatwttof one duelling or inhabiting in any one cottage^ &c,] Inmate. In the 
43 EUiica-jt. ut ftatute of 35 Elif. cap. 6. it is faid inmate, or under fitter. It is 
fup. concerning 2iere well explained by thefe words (or more families in any one 

inmates. ^^».„^« \ ^ 

J«,.,W(de. cottage. ^ ^r :. 

fived oiin & Here leven thmgs are to be obferved; 

C9lcy to dwell I. That no inmate, or undcr-fitter can be within thb ftatute, but 

within) is the \^ a cottage. 

V^VJrT.^^1^ 2. This branch concerning inmates extendeth to cotttgcs as well 

an inraatCy or,,-,,„ o. o 

nnderfitter. made before this itatute, as after. 

• Coke Uh. Int. 3. And as well to 'cottages having foure acres of ground or more 
165. b. laid to them as is aforefaid, as others that have no ground at afl. 

4. Upon paine that every owner or occupier of any fuch cot- 
tage, placing, or willingly fuffering any fuch inmate» or other 
family then one, fhall forfeit and lofe to the lord of the leet, withm 
which fuch cottage fhall be, the fumme of ten fhillings for every 
moneth, &c. This moneth is to be accounted according to the 
computation of 28 dales. 

5. And upon fuch prefentment had or made, to levie by diftrefle, 
3 H. 7. 4, &c. that is, to fell the diftreffe which he fhalLtakc within the pre- 

cindl of the leet for fuch forfeiture ; and if there be a forplofagf 
over the value of the forfeiture, to deliver it to the owner. 

6. This a^ extendeth as welt to inmates in cottages in any city, 
towne corporate, ancient borough, or market town, as in any other 
cottage whcrefoever. Vide Hill. 8 Jacobi in commtmi Smko, Rot. 
2193. between John Pafe plaintife, and Robert Peat defendant ia 

^ , 3 trcfpalft, 
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trefpafle, Salop, A jufiificatioa apon this ftatute for the penalty for 
keeping an iBmate. 

7. Hereby the aft giveth eleftion to the lord to take his remedy 
by action of debt in any of the kings courts of record. 

Be it further enafted by the authoritie aforefiiid, that all f 739 ] 
juftices of aflifes, andjufticcs of peace in their open feflions, The4. bja.ich. 
and every lord within the precindl of his leet, and none others, 
ihall have full power and authority within their feveral limits 
and jurifdi6tions, to enquire of, heare and determine all offences 
contrary to this prefeiit a<S^, as well by ijidid^ment, as otherwife 
by prefentment or information, and to award execution for the 
levying of the feverall forfeitures aforefaid, by fieri facias, ele- 
git, ^^apias, or otherwife, as the caufe fhall require. 

In this branch thefe foure things are to be obferved : 

1. That thefe 3. 'v/a:. juftices of a iO fas julHces of peace, and 
lords of lects and no other judges or juftices can enquire, &c. any 
of the offence? againft this ftatute. And therefore the Iheriffe in 
his turn cannot enquire, &c. of any offence againft this ftatute com- 
mitted within the leet of any lord thereof. 

2. That they may enquire, heare, and determine all offences, 
&c. fo as there is a concurrent power in every cf thefe three, and 
the judgement, &:c. of fuch one of them, as doe EiH enquire, heare, 
and determine the fame, {hall ftand ; and each of ihem may enquire 
of all and every of the offences againft this ad. 

3. As well by inditement, or otherwife by prefentment or infor- 
mation. The difference between an inditement and prefentment 
is this, that the inditement is drawne and ingrofled in parchment 
in forme of law, and delivered to ihe jurors to be enquired of. Sec, 
And a prefentment is properly'that which the jurors find and prefent 
to the court, without any former inditement delivered to them, 
which afterward is reduced to a formed inditt mrnt. Every indite- 

«^jnent which is found by the jurors is prefentcd by them to the court : 
for the record faith, juratcres prtr/entant, iffc, when ilicy find an 
inditement. And therefore every inditement is a prefentment, but 
every prefentment is not an incitement. 

Offences found in leers, court barons, &c. are commonly called 
prefentments; which was the reafon that this act giving jorif- 
didion to a leet, doth ufe this word (prefentment) in this and the 
third branch. 

4. To award execution by ^ fieri facias, elegit , capias^ or other- Co. li. r^trar* 
wife: hereby is greater jurifdidion given to the leet, th»rn it had at ^^i» ^^^* 
the common law; fo as the lord of the leet hath by the third b.anch 

power to levie the forfeiture due to him by diilrclfe, or by a^*lion of 
debt by the common law ; and by this fourth branch, hy Jinifaciast 
■elegit 9 or capias. 

Provided alwaies, that this ftatute, or any thing therein con- 
tained, (hall not in any wife be extended to any cottage, which 
fhall be ordained or eredled to, or for habitation or dwelling in 
any city, towne corporate, or ancient borough, or market towne 
within this reaJine, nor to any cottages or buildingf , which (hall 
be ereded, ordained, or converted to, ^d for the ncccflary and 
convenient habitation or dwelling of any workmen} or labourers 

4 B 3 in 
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in any minerall workes, cole mines, quarries, or delfes of ftone, 
or fiate, or in Or about the making of brick, tile, lime, or coles 
within this realme; fo as the fame cottages or buildings be not 
above one mile diftant from the place of the fame mmerall or 
other workes, and fhall be ufed onely for the habitation and 
dwelling of the faid workmen, nor fhall in any fort prejudice, 
charge, or impeach any perfon or perfons, for the ereding, 
maintaining, or continuing of any fuch cottages, as are before in 
this provifo mentioned and (pecified. 

Provided alwaies, that this a<3 itall not extend to any cottage 
[ 74^ ] to be made within a mile of the fea, or upon the fide of fuch part 
of any navigable river, where the ad mirall ought to have jurif- 
diftion, fo long as no other perfon (hall therein inhabit; but a 
failer, or man of manuall occupation, to or for making, furnifli- 
ing, or viflualling of any (hip or veflcll, ufed to ferveon the 
fea; nor to any cottage to be made in any forreft, chafe, warren, 
or parke, fo long as no other perfon (hall therein inhabit, but an 
under-keeper or warrener, for the good keeping of the deere, or 
other game of warren, nor to any cottage heretofore made, fo 
long as no other perfon (hall therein inhabit, but a common 
herdman or (hepherd, for keeping the cattell or (beep of the 
towne; or a poore lame, fick, aged, or impotent perfon, nor to 
any cottage to be made, which for any juft refpe£t upon coqi- 
plaint to the juftice of aJife at the alSfes, or to the juftices of 
peace at the quarter feffions, (hall by their order eiitered in open 
afiifes or quarter feflTions, be decreed to continue for habitation, 
for and during fo long time onely, as by fuch decree (hall be 
tolerated and fimited. Stat. 35 Elif. 6. 43 Elif. 2. 

Of thefc provifo's fufficient hath been fpokcn before in the fccond 
branch of this flatute. 

The ir.conveniences that grow by unlawful! cottages, and id* 
mates in cottages againfl this ftdtute, ns appeare by the preamble^ 
are great, being nei^ to hatch ialeneffe, the mother of pickings, 
theeveries, flealing of wood, &c. tending alfo to the prejudice of 
lawful! commoner^ ; for that new ercdted cottages within the me- 
jpiory of man, though tliey have foure acres of grognd, or more laid 
to them, according to this ait, ought not to common in the waftes o0^ 
the lord; but the greatefl inconvenience of all is, the ill breedings 
and educating of youth, which inconveniences may be cafily helpecL 
and remedied by tlie provifions of this excellent law, if lords o0^ 
leets and their ilcwards would looke 10 the execution of this z&^ 
which we hold the readiell meancs: for albeit the cottage erected, 
or converted, cannot by any provifion in this ftatute be dcmolifhed ^ 
or pulled downe ; yet the execution of the penalty of this aft wiil 
make it inhabitable, and work the defired efFeft. And they may 
^Ifo be amerced for wrongful! commoning in the court baron. 

Cq/a a cafu (id eft) ruina, quia ruina eft ohnopfia* 
Domuncula, tugurium a tegendo* 

Vir^. 2. E^loj, f^wferis et 1»mri congeftum ce/pitf culmcn^ 

L' ' ACqI- 
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A Colledlion and Expofition upon the Statutes 
of Imployments, viz. 14 R. 2. cap* i. and 2. 

2 H. 4. cap. 5. 4 H. 4. cap. 15, 5 H. 4. 
cap. 9. 6 H. 4» cap. 4. 11 H. 4. cap. 8. 
9 H. 5. cap. 9, Stat. 2. 8 H. 6. cap. 24. 
27 H. 6. cap. 3. 17 E. 4. cap. i . 1 H. 7. cap. 2. 

3 H. 7. cap. 8, • 



With their feverall Aherations and Repealcs, and Expi- 
rations of feme of them; our principall Aimc 
ever being to fet down how the Law ttandeth at 
this Day. 



BEFORE the making of any of thefe ftatutes, we find that Rot. Vafcon. 
merchant-ftrangers found fureties that they (hould not carry iS E. a. m. 21. 
out the njerchandizes which they brought in. 

It was ever the policie of this realme to entertaine merchant- Sce Mag. Charta 
ftrangers fairly and freely, having refpe^l how our merchants were c. 30. 5 H. 4. 
demeaned abroad. . ^* ^' 

In the 18 yeare of E. 1. in the parliament roll it is conteined „ „ ,. 
thus: Ci*ves London petunt quod aliemgemt mercatores expellantur a ig e. i.t'ol. 4. 
civitatty quia ditantur ad depauperationum civium, 13 c. nu. 55. 

Refponjio. Rex intendit quod mere ator.s extranet funt idonei et utiles 
maznatibusy ^c, et non habet confilium eos expelJendi, 

There be two kinds of ilamtes concerning imployments, the one 
where merchandizes, &c. are brought in, the other upon exchange. 
Andfirftofthefirft.. 

The ftatutes of 14. R. 2. cap. i. and 2 H, 4, cap. 5. are altered 
bv the ftatute of 4H. 4. cap. 15. And therefore we will begin 
with it. 

It is ordained and eftabliflied that all merchant ♦ aliens, • The Parlia- 
Grangers, and denizens ( i ), which bring merchandizes into m«>t Roll hath 
the realme of England, and the fame do fell within the realme, u|e°h.th^l^c^ 
and receive Englilh money (2) for the fame, ftiall beftow the omitted. Vid. 
jfame money upon other merchandizes of England, r. without 17 F- 4- cap. i. 
carrying of any gold or filver, in coine, plate or maffe out of ™t^hrwh!>1c 
the faide realme, upon paine of forfeiture of the lame, faving merchandizes. 
fdwaics their reafonabie cofts. and to the wh-ie 

money, whereas 
tfce two former extended but to the halfe. 27 H. 6, cap. 3. further provifion ivas added, but that 
fVatute is e«pircd. This aft is confirmed by the ftatute of 5 H. 4. cap. 9. vid. 17 E. 4, cap. i. and 
3 H. 7. cap. 8. 

4B4 ' There 
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There were two notable caufes of the makine of this aft, as it ii 

declared by the ftatute of 5 H. 4. ca. 9. yiz. F irft, for the better 

keepbg o/gold and (liver within this realme. Secondly, for the 

increafe of the commodities of the fame. 

• The former ( I ) * DenizeHsJ] Here denizens are taken for merchant-aliess» 

*^® ^»*"^» **- ftrangcrs which have obuined letters patents of denizations : and 

^oody. "*' in this cafe they are derived from ^omu/on, U tft, donatU^ becaufe 

Nota, the origl- ^^ freedomc is given to him by the king, and were inconvenient if 

nail is merchant, it ihonld extend to natural! borne fubjeds; and the ftranger made 

aliens, itrangers denizen is in equall f mifchiefe if not in greater, with tne meere 

whicrdoth** Granger, and this ftatute ftandetb yet in force. 

cleare it See the firft fart of the Inftitutes, f. 19$. f. \v^* for this word detmnt \ SofeioI?ed 
7 £lix. by the Barons. 



[742] 
This ad of 17 
£. 4. is confirm- 
ed by 3 H. 7. 
cap. 8. 



• Kota, [leige 
peoplcyj f'o as he 
cannot p^y it to 

• (Irangar^ or he 
that is made 
dfniKeny for 
leige is as much 
AS fubjeft borne, 
f I H . 7. cap z* 
I1H.7. cap. 14. 

S H. 6. cap. 24. 



See a cafe upon 
this Scat, ill an 
information|&c« 
10 H. 7. a. b. 
9ii.6. cap. 2. 



But the ftatute of 17 £. 4. cap. 1. extends not to ftrangers which 
are made denizens : and therefore fnch as are fo made denizens, 
are out of the penalty of that ftatute, but within the penalty of this 
of 4 Hen. 4. And that a^ of 17 £. 4. hath altered this a& in 
another point, viz. that either hee may employ the money upon 
the merchandize?, whereunto 4 H. 4. only extended or other com- 
modities of the realme, or hee may put the fame in payment to the 
kings ♦ liege people within this realme. 

Such as are made denizens f by letters patents, or by parlia- 
ment, or otherwife, (hall pay for his merchandize like cuftome and 
fubfidie, as they ought or fliould pay afore they were made deni- 
zens. See II H,'], cap. 14. and 22 H. 8. cap. 8. See the ftatute 
of I. Eliz. cap. II. 

(2) Englijb moneyJ\ This is intended of all money of- gold or 
filver currant within the realme of England, although it bee not 
coined within England. By this adt he might have received 
Englilh money eiiher in (ilver or gold, but by the ftatute of 8 H. 6. 
cap. 24. he cannot receive any gold, nor ought to refufe the pay- 
ment in iilver. 

By the faid aft of S H. 6. no Engiifhman fhould fell within thi> 
realme, &c. to any merchant alien, &c. any manner of merchan- 
dizes but ontly for ready payment in hand, or elfe in merchandizes 
for merchandizes, to be paid and contented in hand, upon pain of 
forfeiture of the fame; but by the ftatute of 9 H. 6. ca. 2. at the 
next parliament libertie was given for clothes onely from fix moneths 
to fix ir.oneths next cnfuing after fuch buyingi^ made, without giving 
any further day of payment, upon paine of forfeiture of the fame. 
This ordinance to endure as long as it fhall pleafe the king (3), but '^ 



1 



10 H, 7- 7-^ 
SirWiiUamCa« 

5 £t 6. cap. 7« 



for all other merchandizes the ftatute of 8 H. 6. ftan^eth in — 
force. 

( j) Js long as it fiallfhtjethe h'ag,] This ftatute ftandelh untill 
the king or iome of his focceftbrs (for fuccefibrs are included under 
the name of king) ftiali adnull or make the fame voide by procla-. 
mation under the great feale, which is the meane to make this sfk 
voide, and all others of like nature. Like adls are in 6 Hen. 6. 
cap. I. 8 Hen. 6. cap. 8. 18 Hen. 6. cap. 13. 5 Ed. 6. cap. 7, 
&c. 

The faid aft of 4 H. 4. cap. 15. prefer ibed no time for the ejco- 
ploying of the money, but the ftatute of 5 H. 4. cap. 9. doth bind 
Ih^m to employment within a quarter of a year after their comming 

mo 
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into this realmc : but at the next parliament holden the next 6 II. 4* cip, 4. 

yeare, that branch one!/ for the limitation to a qaarter of the 

yeare is made void and annulled : but the two other branches* 

¥!«. for the taking of * fnreties by cuftomers and controllers in • Ajiecetfjiy 

an the parts of England for dne implbyments and concerning branch to be piiT 

money uken by exchange in this realme (whereof more Siallt^ »executia». 

iaid hereafter) ate not repealed by 6 H. 4. 

Sec die refolution of the barons of die exchequer anna j Sliss. 
and entered in the cnftom-hottiTe concernbg tlie ftatntes of imploy- 
meats. 

The judices of peace have power to heare and determine, all 
desalts and fbrfe^urea purviewed or bflided by the ibtttte of 
I7£. 4.€ap. I. 

The other kind of ftatutes concerning imploymepts upon ex- The (ecoad p«iet» 
change. 

That for every exchange that fhall bee made by merchants H R* ^J^^ 
to the court of Rome, or elfewhere (beyond the feas) that the Jhe'^iSto^ ^ 
£ud merchants bee firmly and furely bound in the chancerv, to 9 h. 5. cap. 9. 
buy within three moneths after the exchange made piercban- ftat. a. boi that 
dizes of the ftaple, as wooD, leather, woolHls, leade ox tinne, S'rand'ATa. 
butter or cheefe, clothes or other commodities of the land, to ftiikdetbta force! 
the value of the fum fo exchanged, upon paine of forfeiture of 
the fame. 

This fiatute extendeth to exchanges made by any merchant 
alien, denizen, or borne fubjed to foreine parts. 

And alfo that the money delivered by exchange in England be f 7^3 ] 
imployed upon the commodities of this rea^ne within the £tme 5 H« 4. cap. 9. 
JCcalme, upon pain of forfeiture of the fame money. 

This ad extendeth to money delivered by way of exchange 
within the realme ; and this branch is not repealed by the ilatute 
of 6 H. 4. cap. 4. 

jinnii 23 H. 8i a proclamation was made for obfervation of the HQiLChfon.an. 
ftatutes of employments. *3 H. S. p^« 

An ufuall thing when neceflary flatutes have beene (mod com- ^^^* 
jnonly for private ends] for a time difcontinued, to give all men 
notice thereof by proclamation, that fuch Ibtutes for the time tQ 
come ihould bee put in due execution. 

This have wee done upon coniideration of all the (aid (everall 
tbitutes for advancement of trade and trafiick, efoecially of bur 
native commeditieSf the life of every kingdome, and principally of 
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The Statute of 25 Hen. 8. cap. 15. Concerning 
Printers, and Binders of Bookes* 

T> E it ena^&ed, &c. that no perfon or perfons rcGant or in- 
-*^ habitant within this realtne, &c. (hall buy to fell againe any 
printed bookes, brought from any parts out of the kings obey- 
iance ready bound in boords, leather, or parchment, upon paine 
to lofe ano forfeit for every book bound out of the kings obey- 
fance, and brought into tnis real me, and bought by any perfon 
or perfons within the fame to fell againe contrary to this a£t, 
fix (hillings eight pence. 

And be it further enafted by the authority aforefaid, that no 
perfon or perfons inhabitant or refiant within this realme, &c. 
fhall buy within this realm, of any ftranger born out of the 
kings obedience, other then of denizens, any mancr 6^ printed 
books brought from any the parties beyond the fea, except only 
by engroile, and not by retaile : upon pain of forfeiture of 6 s. 
8d. for every book (b bought by retaile, contrary to the form 
and effed of this eftatute, the faid forfeitures to be alwaies 
levied of the buyers of any fuch bookes, contrary to this ad: 
The one halfe of all the faid forfeitures to be to the ufe of our 
foveraigne lord the king, and the other moitie to be to the party 
that will feife or fue for the fame in any of the kings courts, be 
it by bill plaint, or information, wherein the defendant (hall not 
be admitted to wage his law, nor no protection, ne eiToin fhall 
be unto him allowed. 

Provided alvvay, and be it enabled by the authority beforefaid, 
that if any of the faid printers, or fellers of printed books, in* 
habited within this realme, at any time hereafter happen in fuch 
wife to enhance and encreafe the prices of any fuch printed 
books in falc or binding, at too high and unreafonable prices, 
in fuch wife as complaint be made thereof unto the kings 
highncfTe, or unto the lord chancellor, lord treafurer, or any of 
the chief jufticcs of the one bench or of the other: that then 
the fame lord chancellor, lord treafurer, and two chief jufl:ices, 
or any two of them, (hall have power and authority to enquire 
thereof, as well by the oaths of twelve honeft and difcreet perfons, 
as otherwife by due examination by their difcretions. And 
after the fame enhaunfing and encreafmg of the faid prices of 
the faid books and binding (hall be fo found by the faid twelve 
men, or otherwife by examination of the (aid lord chancellor, 
lord treafurer, and jufticcs, or two of them : that then the (ame 
lord chancellor, lord treafurer, and juftices, or two of them at 
the leaft, from time to time, (hall have power and authoritie to 
reform, and redreflTe fuch enhaunfing of the prices of printed 
books, from time to time, by their difcretions, and to limit 
prices as wdl of the bookes, as for the binding of them : and 

over 
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over that the offender or offendors thereof, being conviftby the 
examination of the fame lord chancellor, lord treafurer, and 
twojufticesjor two of them, or otherwife, fliall lofe and forfeit 
for every booke by them fold, whereof the price (hall be en- 
haunfed, for the booke or binding thereof three Ihillings four [ 7^5 J 
pence, ^eone halfe thereof fhall be to the kings- highnefle, 
and the other halfe unto the parties grieved, that will com- 
plaine upon the fame, in manner and forme before rehearibd* 

To the tTid\ that not onely this fecond part of the Inftitut^s, but 
all other bookes of what argument foever, may be fold at reafohable 
prices, and that the fubjefts of this realme, being printers, and 
binders of bookes^ may be fet on worke» we have thought good in 
\his treatife of ftatutes to conclude with this flatute of 25 H. 8. *5H.8.cap,i5. 
cap. 1 5. which confifteth on thefe three parts : 

I . That no inhabitant or reliant within this realme (hall buy 
to fell againe any printed bookes brought from any parts out 
of the kings obeyfance ready bound in boords^ leather^ or parch* 
ment. ^ 

^. Nor fhall buy within this realme of any ftranger borne out of 
the kings obedience, other then of denizens, any manner of printed 
bookes brought from beyond the fcas, except onely by ingrofie, 
and not by retaile. •• 

3. That the lord chancelor, lord treafurer, and the two chiefs? 
juflices, or any two of them fhall have power to enquire as well 
by the oath of twelve men, as otherwife by due examination by 
their difcretion, of the enhaunfing and encreaiing of the prices of 
bookes, or binding of the fame, and the fame fo found, they, or 
^ny two of them, from time to time have power to lixiit prices ar 
well of the bookes, as for ths binding of them, as by the (aid a£t 
appeareth. 

Which we have thought good to adde, to the end it might be 
knowne what the law is in thefe cafes ; and that if any enhaunfing 
or encreaiing of prices be either of the bookes, or the binding 
of them, that it may be knowne who may and ought to redreffe the 
fame. 



Ths Epilogue. 

'T^HUS have we, by the mercifuU goodneffe of Almighty 
God, brought this fecond part of tRe Inftitutes (a large and 
laborious volume) containing an expofition of Magna Charta, 
^nd manv other ancient and later ftatutes, to an end; wherein 
we could not follow or be guided by any other, for that never 
any (that we have feen or heard of) have enterprifed to publilh 
the like in this kind: and therefore if the piercing eyes of the 
learned ihall iind out errors herein, we are not without fome 
kind of excufe. And we defire them to amend and correA thofe 
errors^ according to the true fenfe of law^ for the which yfe ihalj 

not 



74S ^^^ Epilogue. 

not ofiely glvt them tfaankes, but fubfcribe to the truth, and 
take it as tome recompeiKc {(xr thofe our manifold and painfidl 
labours herein, which we from the beginning have undertakea 
lor the geoerall good and profit of the whole realme. 

P0/I varids cafus^foft tot difcrimina rerum* 
Nuncfiquitur conclufie. 
Deo gloria bt gratia^ 
Cic lib. %• fi«. yucunda eft prateritorum lahorum memoria. 



[ 746 ] Die Mtrcurii 12* Maiiy 1641. 

TrP O N debate this day had in the Commons Houfe of Par- 
^ liament^ the/aid Houfe did then defire and held itnty that tk 
Heire rf Sir Edward Cokt^ Jbould ptilijh in print the Commen- 
tary upon -Mj^na Charta, the Plees of the Crowne, and the 
Juriidi(^on of Courts, atcording to the intention of the fa'd 
Sir Edward Coke. Jnd that none but the Heire ofthefaid 
Sir Edward Coke, 9r hee that Jhall be authorifed by him^ 
do prefttme to publijb in print any of the for ef aid Bookesy or any 
defy thereof. 

H^ Elfynge Clen Domus Cora. 



Die Veneris 3^ yunii, 1642. 

XJLT H E R E A S by an order dated the 12'^ of May, 1 64 1, this 
^^ Houfe defired and held fit, that the Heire of Sir Edward 
C?i^fhould publifli in print the Commentaries of Afagmi Charta^ 
the Plees of the Crowne^ and the yurifdiSfion of Courts : and that 
none but the faid Heire, or his affigncs ihould prcfume to pri'^^ 
the iame: and where by another order of this Houfe, dated the 
fevcnth of March laft, it was ordered, that a bill fliould be 
drawn, for the preventing there-printing of the faid bookcs for 
a time certainc to be affigncd in the faid bill, as by the faid feve- 
rall orders may appeare: according to which laft mentioned 
order a bill was drawnc and preferred to this Houfe, and hath 
been once read: but in refpeft of the many great and weighty 
aflaires of the kingdome, no further proceedings have been, or 
as yet can be had therein. It is this day ordered, that, fbraf- 
muchas one of rfiefaid books (viz*) Ac Comment \xpoaMagM 

Charta 
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'ia Is already printed, and ready to be publiflied, and the 
r two alfo ready for the preffe, that none but the faid Heire of 
Idwatd dke^ or he or they that (hall be authorifed by hini) 
print or re-print, or caufe to be printed or re-printed any 
le faid books, or any part of them, or any of them, 
re a full yeare after the publifhtng, and putting to fak 
le feme refpe^tively: and that the Mafter and Wardens of 
ompany of Stationers be required to take a ipeciall care for 
lue performance of this order; and if any (hall notwith- 
ling prefume to print or re-print, within the time aforefeic^ 
)f the feid books, or any part thereof (other then the faid 
e or his affignes) that then they certifie their names, to the 
it fome courfe may be taken for the poniihing of the oSen» 
as to this houfe mall feem meet. 

H. Elfyngi Qer. Pari D. Cm. 
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death of any anceftur if lie be heir. 68 

VTife that brings appeal muft be <^ jure & 
fth*/o, 68, 317 

What (hall be a good plea in an appeal. 

68, 385 

When an Appeal muft be brought. 320 

A feme may have an Appeal of robbery, 
ice. 68 

Appeal of death is annexed to widowhood. 

68 

If the wife marry, the Appeal is gone, 
tliough the fecond hufband die within the 
year. 68 

Where pending the Appeal, the feme mar- 
ries, the writ abates. 69 

Where after judgment in Appeal the wife 
marries, (he fliall never have execution of 
death. 69 

If the hufband be atuinted and Aain, the 
wife, but not the heir, (hall have an Ap- 
peal. 69 

Bermophraditc, if the male be predominant, 
(hall have an, Appeal as heir, but nut of 
female* 69 

Appeals may be removed l)y artiorari, 176 

Where principals and acceifories are charged 

in Appeals by bill, and where by original. 

183,420 

Tlrvat in Appeal by battel. 247, 24S 

Where the pbintitf or defenilant in Appeal 
of xnayhem may appear by ; tcoyney. 31?, 

3^1 



Appelle in murder cannoc joftify^ tot wA 

plead ran culp, 3x6 

Appelle in mayhem may plead 'ilfedtfcndendf. 

316 

What exceptions were at common-law lo 
A|)peals. 317 

Where Appeals ihall abau. 317 

What ceru'mties ought to be in comits of 
Appeal. 3179^ 

What the Appellant is bound to prove in 
evidence. 318 

Where the jury in Appeal find one guilty 
at anotl*.er day tlian in the count, yet the 
verdid is good. Z.i% 

Where parol (hatl not demurr is Appeal^ 

JIG 

The puntihment ofAppelants and abettors 
at common-law, and how. 383, 384 

Where an Appeal (hall be faid to be broagfa£ 
per maiiiam 6f e conf* 384 

Who may abet in Appeal, & e eon^ . 3I4 

Which (hall be faid to be a falfe Appeal. 

384 

Where accclfories (hall be difcharged in Ap- 
peal. 385 

Wheie principal or accelTories (hall recorer 
damage in ApiHsal. 385* 386, 538 

What (hall be faid to be a good acquittal in 
Appeal. 385 

Where no damage (hall be recovered in Ap- 
peal. 385- 

Juftices of nifi ptius may inquire, but cannot 
j^ive judgment of damage in Appeal. 386 

Where damages (hall be given againft fhe 
Appellant and not againft the abettors. 

586 

Wliere the plaintifFis fufficient, the abettors 
(hall not be inquired of. 386 

How infuificiency of Appellant (hall be 
found. 389 

Who might have a confpiracy at common*' 
law for a falfe Appeal. 38^ 

What (liall be a fufficieut finding of abettors. 

38^ 

What remedy if the jury j^ivc too fmaU da- 
mage in Appeal. 387 

No delay to be ufid in Appeals. 387 

J uftices of peace may receive Appeal by 
biU. 429 

Wheie a» Appeal for rape lies. 434 tt 43^ 

AfTets. 

Where the heir (hall be barred by warranty 
<f tenant /cr curtefy without AlTtts, (sf t 

i9nt* 293t0»9^ 

Where warranty of tenant in tail is nebar 
w.thout AlTtU in fee limplc. 2^ 

Alicts 
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o Imrm b^ muft rerpeft the eflen- 
nalitf ofbheritance whereof be is to 

Affixe. 

Afizes are brought and taken. t4» 

»5» «3» 340 

^fffi'mm rtmdiMM, aod not to be de- 

»4»*36»405»4«t 

tf of writs of Aflize. 24 

t an Aflize lay at common-law 24 

an re-attachment lies in Aflize. 25 

an Aflize may be adjomned. 30 

an Affize of darrein prefentment 

be broQgbt> and judgment given. 27, 

356, 362 

pfadntifT in Affize may execute the 
'ery by entry as well as the Iheriff. 

«3 
giiardian (hail have an Aflize. 1 34 
abbot (hall have an Aifize for diffei-r 
r his predeceflbr. 151 

damage fliallbe recovered in Aflize. 
1235,284,185,10289,330 

the plaintiff" or tenant may be aflbin- 

248,249,411,418 

ft time Aflizes (hall be taken. 264 

lall be a good bar in Aflize. 291,414, 

4M»396*397 

feveral perfons nay join in A/Hze. 

308 

>f frefii force lies not by original but 
11. 330 

corporations hold plea of Aflize by 
m. 330 

one may have an Aflize of lands in 
t. S9^, 397 

>r what an Affize may be brought. 

411 to 414 

ipnUhment tenant in Aflize tlint 

s a record and falls, iball liave. 411 

10415 

a certificate in Aflize (hall be granccd. 

414 to 416 

foroe of the recognifors of an Aflize 

ad, others (hall be added. 415 

pon a certificate in Aflize, deetis, Sec. 

in a foreign country ihall be ti iei'* 

415,416 

m ancient duty taken in Alfizu after 
mfeenilcil. 416 

r not fummoned to be returned in 
Tiae. 426 

dices of nifi piiui fhall proceed in 
s. 422 Co 4:6 



Attainder* 
Who (hall be faid to be attainted. 1 Sjy 1 84 



The king cannot give or promife lands or 
goods of any before Attamder. 4^ 

Wliat forfeiture the king fliall have by At- 
taintler^ vid*. ^nnum, Dut%, 6f Vaftumf and 
forfeiture convict taken for attainted. 37. 

Attaint. 

An Attaint and judgment tliereupon at com- 
mon law. 130,237 

Where an Attaint (hall be brought, %$ 

Id what adlion an Attaint lies. 1 30, 137 

Statutes concerning Attaints are but in af- 
firmance of common law. 1 30, 2 37 

Defendant in Attaint (ball not be efToined. 

249 

Attaint is withfn 14 E, 3. t» 16. though not 
named. 414 

Where an Attaint lIeS| though witoefTes be 
joined to jury. 66z 

Attorney. 

Where one may make an Attorney to do 
fuit fervlce, but not fuit real. 99, 100, 225 

Attomics, not judges (as free fuitors) in 
court baron. 100 

What remedy if the fteward refufe an At- 
torney. IQO 

Aitomies to ufe no deceit in pleading to in- 
veigle courti. 1 1 3 to 1 1 7 

Wio are fit to be Attornies. 1 215 

How an Attorney (hall be puf liflied for fuinj * 
out a capiat without an original. 115 

Number of Attornies decreafed by parlia- 
ment. 849, 250 

Where plaintiff or defendant in an appeal, or 
action of mayhem may appear by Aitor. 
«^ey. 313, 314 

Where the king by his prerogative might li« 
cenfc one to make an Attorney. 3.78 

Where a warrant of Attorney is determined. 

378 

An aflbin di mah igJ2i lies not for an Atiot. 
ney. ^ . ^ , BH 

Anitta ^trela. 

Where it lies for a purcliaferwhofe lands ar» 
extended to make the red contribute* 

39« 
Averment. 

No Averment againft a record 42,380. yet 
may have remedy by ex pane tain. 

Where colluflon may be aveiredt and where 

not. no to T12 

4C 3 Averment 
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Avennent sgaihft clToint s'lven by /T. t. c. 

44. 130, 251 

ATerment againft protections giTcn by 31 

ItJLudt frouaion, t5 J 

Where Averment of covin may be general* 

and where fpeciaL 361 

Where fufficiency of plaintiff in appeal ought 

to be found by jury and nut averred. 3S6 
Where an Averment may be againil a fine. 

Where a valuable confideration in a bargain 
and fale not exprei&d may be averred. 

671 

Ancient Demefne. 

VlTiere tenants in Ancient Dcmcfnc may 

make attornies. 1 00 

Where an allien for maintenance lies in 

Ancient Demefne. aoS 

TMicre they (hall pay toll. 221 

They anciently manured the kings dc- 

meibes. 12 1 

Where an aAion of wafte lieth in Ancient 

Demefne. 306 

Where Ancient Demefne may be extended. 

397 
Where Ancient Demefne Ihall be tried in 

Aifi«e. 397 

Where Ancient Demefne is a good. plea. 

397 
What privilege tenants in Ancient Demefne 

have. 543 

Barretors, 

f HE etymology and fenfe of the word. 

196, 225 

Bargain and Sale. 

Bargains and Sales for years, pafs without 
inrolmeoL 271 

The ftatttte of inrolements extends only to 
eftates of inheritance and freehold. 67 1 

Where the Bargainer before inrolement en- 
feoffs the Bargainee, he Ihall be in by the 
lisoffment. .671, 67:^ 

What a Bargain and Sale is. 67a 

nrolement of a Bargain and Sale is not plead- 

able as a feoffment. 672 

What words amount to a Bai^ain and Sale. 

67a 

Where the Intention in a deed appears to 
pafs an eflate at common law, nothing 
Ihall pafs by way of ufe, but according 10 
intention. 672 

^ here a valuable confideration in a Bargain 
dndSaleao; e^prelfed may be averred. 

«7» 



Where a Confideration givea by ens is good 
to convey the eilate to divers. 67a 

A Bargain and Sale muft be in writing and 
in parchment, or in paper and indented. 

672 

No covenant or grant can be made to one 
not party to an indentiure ; otberwife of 
a deed. 673 

A Bargain and Sale binds not a feme eoveit 
but by cuftom. 673 

An infant may avoid a Bargain and ^le at 
any time. 673 

Where a rent may be referved aposi a Bar« 
gain and Sale, 671 

If the Cuperior courts be removed from Weft- 
minfter, yet tlie inrolement of a Baiyuq 
and Sale is good. 674 

How the 6 mooUts for inrokment ihall be 
accounted. 674 

Where the Hnrgainee from the delivery of 

the deed fhall avoid mefne incumbrances. 

«74« ^7S 

Where the eftate palTeth, though Bargainor 
and Bargainee die before inrolement. 674^ 

*7S 

Where releafe to Bargainee before inrole- 
ment is good. 675 

Where a Bargain and Sale by Bargainee be« 
fore inrolement is good. 67$ 

Where a Bargain and Sale by parol is good 
by cuilom. 67$ 

Where a Seal of a deed fhewed, or in \mU 
tody of the court is broken oS% the court 
iball inrole the deed. ^7& 

Baron and Feme, 

Where Feme that recovers dower (hall be 

faid to be in by the hufband. 153, 154 
Where Baron and Feme Ihall join in a^ion, 

& e contra. 236, 563 

Where tliey join in action , damage mufl be 

only given to the hufband. 236 

Where Baron and Feme be vouched, the 

feifm of I he Feme and her anceflors may 

be counterpleaded. 244 

Where th3 Baron ihall be punifhed for 

wafle done by the Feme, €^ e enntta. 30 j 
Where a Feme cannot be diffeifed during 

coverture, 343 

Where a Feme may avoid a recovery by de* 

fault, render, &c. rgainft her hufband, 

34* 
Wliere a recovery againft llit Baron fhall 

bind the Feme. 342 

Where the Feme fhall be received upon the 

Baron's default, & e coat* 342, 34^ 

Where a quodd Aefcrctat liesup<»i a recovery 

a^ainit Baron and Feme. 350 

Wl)at 
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WlutdanuBB Ihall ht i^vea in appeal againft 
. Baron and Feme. 3S5» 386 

Where a ujami lies agmnll a Feme Covert. 

401 

Where a Fenwe Covert ihall be bound by a 

line for the non dadm of her hu(baad» & 

€ttmi* 516 

Where m bargain and fale by Baron and 
Feme bind not the Feme but by cuilom. 

573 

Where a Baron and Feme are cenanu in tail* 
woi the Baron levies a ftne> the Feme's 
eftac* is not dificontinued. 68 r> 6Sx 

Where a Ftaie ufually trades^ her* cootraA 
Ihatl bind her hufband. 7x3 

Wliare the laic of aFeme Covert inamar- 
kec» good. 713 

Baftard/. 

Where the ifTue of perfons divorced are Baf- 

cardSk 93 

How Baftardy ought to be certified 97 
Where an affize of mortdancefier lies not for 

wmBer fmjne againft Baflard eigne. 9 7 

Coofticutien of pope and labour of clergy to 

legitimate children born before marriage. 

97f9« 
%>ecial Baftardy Ihall be tried in temporal 

courts, genejnd in fpirituaL 99 

Where Baftardy ought to be pleaded. 400 

Bail and Bailable, 

What perfons bailable, and by whom. 42» 

]9o> 191 

What perfons are not bailable. 1S6 to 189 

Replevin is applied to the Iheriffs to take 

pledges and Bail to fuperior courts. 186 

By ancient law all felons bailable 'till con- 

virion. x86, 190 

Where neither principal nor acceflbry are 

bailable. 186 

What forfeiture for taking infufficient Bail. 

190 
Biihops. 

Every Bi(hoprick in England is of the king's 

foundation, and hoi Jen pet btnonlam. 3, 79, 

585. 586 

Why Bifliops pay no reliefs. 7 

Ta whom fpiritualties and temporakies of 

Bifhops belong in time of vacation, and 

who may have them. 15, 13% 

How Biihops were anciently made* 15 

BiOiopricks not to be fold 15 

Bifliops confent to ftatutes in part 18 

Where a Biihop Ihall be amerced, & rro«/'. 

28, 120 

Biihops are only to be commanded by the 

King, or his fuperior courts* 36, 325 



Where anciently fiiihop and (heriff wenC 
circuits. 70 

How the privileges of Biihops and clergy 
faved by mapia cbaria, and how bound 
thereby. 75, 77 

Wliat a fufTragan Biihop is. 79 

How Biihops ought to certify baftardy. 97 

What certainty ought to be in Biihops cer- 
tificates. 623 

Where Biihops, &c being fecular, not re- 
gular parfuns, may have goods, make 
wills, ice 15 1, 457 

Wh4t writs or anions lie for or againft fuc* 
celTors o f a Biihop. 1 52 to 1 5 5 

Biihops may not commit wafte in the lands 
of their wards 1 3, 20a, 299 

Where the counter>pIea of voucher to a 
Biihop muft be to him and his prede- 
celfors, not anceftors, 244 

Biftops named in W. i. c. 51. croAng a 
canon to ihew their alfent. 265 

Law intends Biihops do right in granting 
inititutions. 357 

Where a fuccelTor of a Biihop may be bar- 
red of his prefentation by an ufurpation. 

35» 

What the king hath after every Biihop's 

death. 4^1 

No ecclefiaftical dignities enjoyed by 
ftrangers. 583 

Where Aatutes may be made without biihops. 

5^3*6,7 

Gre.^ extortion committed by Bifliops. 586 

Biihops ought to be refident on their fees. 

625, 626 

Where an ndion lies againft a. Biihop, or 
he may be ii>di^ed for not affoiling an 
excommunicate peifun upon caution^ or 
for a thing not within his conufans. 623 

Biihop's proceedings in ecclefiaftical courts, 
under name, ftile, and feal.of Biihops, 
warrantable by law. 685, 6, 7 

Books. 

No Books bound to be imported* 745 

No Books imported to be bought by retail. 

745 

WTiere the lord cliancellpr, treafirrer, and 

two chief jultices may fet pi ices on Boe'.is. 

745 
Bridges. 

By whom Bridges ought to be repaired at 
common law. 700, 70 1 

No man to repair a Bridge but by tenure or 
prefcription ib. 

Where one hath repaired a Bridgs of alms, 

or common g(K>donce or twice, he is not 

beuiid after w.vrJs. ib. 

4C 4 To 
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To repair a private Bridge a writ lies. 701 
Pontage is Toll for reparation of Bridges. 

701 
No man compellable to make new Bridges. 

701 

^hat alteration is made by xa H. 8. c. 5. 

for repair of Bridges. 701 to 705 

Who may make taxes for repair of Bridges. 

704 

All priviledge to be free from repair of 

Bridges is uken away by aa H. 8. c. 5. 

704 

FreeholU of Bridges is in the owner of the 
foil. 705 

Balwarks. 

Who may ereA Bulwnrks, caftles, &c. 30 
Tmfore H. a. 1115. caflles in England. 31 
CoHftabularius taken for a conftable of a 
cafUc. S(>33»34 

Every caftle contains a manor 31 

B)r-lawi« vide Corporation, 



Cambridge. 

pOUNDED by King Alfreds who begun 
his reign 872, and died 901, Prarfat.ps^g.^, 

Canons, 

Canons made 1258, by Boniface archbi- 
ihop of Canterbury incroaching u|H>n 
the common law difobeyed by the judges. 

599 

4s H. 3. parliament would confirm no 
Canons made againft law* 600 

Canons againit law never allowed in Eng- 
land. 647,652,653,658 

Canon void that biihops might bequeath 
nothing belonging to tlieir churches. 653 

3iAiops named in W. i. c. 51. croH^g a 
Canon to Ihew their aflent. 265 

Capite Tenure, 

Who ihall be laid to be a tenant in eafnte. 

64,65 
How a tenure in eaffite may be made. 64, 

^9* 
Tenure in cajnte is for the honour and de- 
fence of the kipgdom. 63 1 

Carriages, 

JIo man's Carriage taken for king without 
payment. 34, 5 

Iqrds, knights, and cier|[>men c:i;empt from 



This priviledge grantid for bofpitalky'a 
(ake. ^5 

CafUes^ vide Bulwarks. 

CafUe Goard. 
By wliom the fervice may be done. 10, 34 
Where the fervice ihall be difpenfed with. 

34 
Certiorari. 

Where a judgment given before a llieriff 

may be removed in B. R. by CtrtioraH. 23 
Where a Certhrari ihall be granted to pro< 

cure a rediiTeifor's difcharge. 115 

Where a Certiorari (hall be to the iheriff and 

coroner to remove appeals. Ice. 17^ 

Where a Catmari ftiall iffut to certify a 

verdict 494 

Where a Certiorari lies to the court of ezdie- 

quer to certify a franchifc^ 454 



When firft given. 295,401,404 

Of what, againft whom, and for what fer* 

vices it lies. 295 to 298, 401,402, 459, 460 
What is traverfable in Cejfavii. 29^ 

Where the jury in confcience (hall mcafure 

the quantity of fervices. 296 

What (hall be a good plea in Cefawi. 266, 

298 
Where land (hall be (aid to lie frefii. 296 
Where arrearages may be tendered, and by 

whom, and what furety taken and da- 

mages alTefred. 297, 298, 460 

Judgment in Cejavii is final. xqSI 

Where a Crjfuvit lies againft one and the 

tenure alleJged in another. 401, 402 

Who may join in Cejfavit* 4^^ 

Chafe, vide Forcft, 

Challenge, 

Any man may challenge for the king, 
(hewing particular caufe wlijich (hall be 
tried. 43 J 

If a felon challenge above 3$ he Ihall be 
hanged, ,^g 

Chancery and Chancellor. 

Chancery is offidna juJfitLv, ever-ppen, and 
never is, nor can be adjourned. r« 

Habeas corput granted out of Chancery in 
vaca:ion. -- 

Where Cbnncellor, ex offiai,m9^ grant oar, 
i*OttSs 3(0, y 

»«$ia^r 
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RsgUler of Chancery of great antiquity. 406 
Matters of Chancery aflbciatedto lord Chan- 
. ccUor. API 

Why the chancellor ought lo follow the 
. king. 55» 

Chancellor keeps the great feal (chvis rtgni) 

55* 
When a court of equity firft began in 

Chancery. 55»» 3> 4 

Several Lonl Chancellors fat in Co Ba. and 

argued matters in law. 5529 553 



Cfergy not to be allowed till the priibtMC> 
have the benefit of his challenge. 1(4 
Purgation taken away by x8 Eliz. c. 6. 165 
What one that hath his Clergy forfnts. 6sf 
Who (ball have Clergy, & e ^on^ z 50, 6^^ 
6341^637 
Clergymen to have their Clei|y twi^e-. 6^ 

Clergymen* 

Their ancient priviledges granted and 
firmed. 



Antiquity of the Chancery. 55S»55*:i;"p,^from purveyance of goods. 



1 
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Charge. 



Superior not charged as long as inferior is 
fufficient. 38a 

Church. 

Churches, privUedgcs granted and con- 
firmed* * 

Ecckfia efi infra atatem &f in cufiodia regis, 3 

Adminiftration of facramentt and fepulture 
make a Church. 363 

Pari(hionei*s ought to repair Church and 
church-yard, and publick not private 
cl^apels, ai^d the parfon the chancel, 489^ 

653 

When a Church (hall be faid fkna^ cmfuHa, 

Cinq-ports, 

Cuftom of Cinq-ports and other places to 
arreft one for another's debt taken away 
by W. I. c. 23. ao5 

Wliich are the Cinq-portj. 556 

Conftable of Dover Caftle is warden of tlie 
Cinq-ports. ib. 

What iurifdi£tion theconflableliath. 556 to 

558 

ports privileges and when and how granted. 

557, 8 

Where the ports are not e;(empt out of 
county, 357 

:^o wi*it of error lies to reverfe a judgment 
given in th^ Ports but at Shepway. 557, 

558 

Where writs (hall be dire^l^ to the con- 
flable of Dov^r-caftle. 556, 557 

Clergy. 

|f a Clerk appear upon bail, and will not 
anfwer by reafon of his priv'ledge, bail 
ihall not be amerced. 150 

^o Clerk to be I'elivered to the ordin )i y bei- 
fore the crime found. 163, 164 

pfdinary finable f jr de.iiandiQ|; one to be a 
ClerKtliatisnoje. 164 



.^AVKot to ferve in any temporal office by rea< 
-^1^ fon of their lands. 3, 6«| 



Not to go to wars in perfon. 4 

Qtiit of toll, &c. for their ecckiiaftic^goodib 

4 

The goods of themfelves, and farmers^ not 
to be taken by the king's officers. 4 

No diAjefs taken in their andent inheii. 
tance. 4, 6af 

Their bodies not to be taken upon a ftaf 
mercliant or ftaple* 4 

Their goods ecclefiaftical not to be taken by* 
Iheriffs, but by bilhop upon a levari Ja^ 
upon recog. 4*47^ 

Where a capias lies againil him, ^tconi^, 4 

Not to appear at leets or toums. 4^ 120 

Not to be amerced for their fpiritual pro- 
motion, 99 

Free from carriage for the king, 35 

Not to be punilhod in a writ of right of 
ward. 90 

Clerks contain all ecclefiaftical perfon re- 
gular and fecular, 12 x, ft 5t 

Religiofi properly taken for regular^ 151 

Difference between fecular and regular per- 
fons. 151 

Clergymen heretofore clerks in chancery* 
and other courts. 2 1 x 

Stewards in houfe to noblemen, juftices, &c. 

312 

Judges anciently Clergymen. 265, 268 

Stat' of mort-main extended by equity* be- 

caufe of tlie multitude of evafions by 

Churchmen. 431 

What fees Clergymen pay when they do 

homage to the king. 462 tu464 

Puniihment in court-chriftian for laying 

violent hands on a Clergyman. 492, 493 
Juflice denied to the Clergy, temps. E, i. 

5*9 
No ecclefiaftical dignities to be enjoyed by 

llrangers. 583 

4 R« 2« Clergy bad a third part of the realm. 

584 
Clergy mea 
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CleqDroita notcmBpeUabletobeknigheed. 

598 
To be refident on their cures* 62410 ii6 
No diilrtls to be taken of Ckrsyroeo> in the 

highway, or their ancient fees. 617 

^odeflions of the church are the endow 

meat of the church. ' 627 

With what tenths Clergy are charged. €a8 
They may have Clergy twice. 637 

Clergymen tried and executed by terapoial 

judges. 634, 5 

VTlierea Clerk confeffing felony before tem<^ 

poral judge could not make bis purgatioa.'^ 

A Ckrk delivered to ordinary ought to bo 
degraded. ib. 

JL CIsiyy Mau wight wave his pnviledge and 
be tried at common-law. 638 

Ksighct tempters and of Saint John Jeni- 
falemy when founded and diMved, and 
wliat g^eai priviledgfli they hadL 4319 43S» 

465 
Cloth and Clodung. 

The length and breadth of broad Ck>th. 41 
CHoathiag brought to perfe^ion in £ng- 

Jandy temps. E. ). 41 

Importation of Cloth prohibited. 41 

Cloth the worthicft and riclieft commodity 

of England. 60 

Per Ti £. 3. c. I. Felony to carry wool out 

of England. 60 

dftom granted upon Cloth. 60 

What cuftom is due for new draperie?, and 

wliat for aluage. 6* 

What woolen, linen, or mixt ftuffs (hall pay 

for cuftom and alnage. 6x 

Coin. 
6 E. I. Silver but sod. the ounce. 311 

What fterling money is, and why fo called. 

575 

How many ounces the pound of gold and 

filver is. 575 

What alloy may be of filver or gold. 575, 

577 
Denarius ancient money of England. 575, 

576 
How plate mnft be marked. 576 

No counterfeit ftonts to be fet in gold. 576 
What prerogative the king hath in gold or 
filver. 576 to 579 

The monies before and fmce the conqueft. 

577» 57^ 

By Englifli money is intended air gold or 

filver currant here, tlio' not coined in Eng- 

laud. 742 
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CoDofion* 

Ftoffiaients ptr CoUufion void fer MmrL c 6. 

as6 

CoUitfit duplex f apparent & STerrable. i la 

Wbac fcolRfnentSy grants^ Ate. flM be faid 

to be made by Collufion. x i o to 1 xa 

Where a feoffinent b made by Celhifiony the 

lord Ihall recover his relief /er 34 H. 8. 

€.15. xi» 

A feoffinent now made by Cbllvfion is only 

void for a third part. m 

I CoUufion may be averred, & e cmt\ 

110 to iia 

the k'mg ihall take advantage of a 

feoflfhient by CoUufion aiade by hi* tenant 

of lands holden of a mefne lord. 1 1 % 

Collufion muA contiaiie till death of tenant 

III 

Where and when the lord magr tnter or fliall 
recover the wardlhrp of his tenant by 
CoUuTion. XX t» 11& 

Fraud and faMwood agaiaft coomdod law. 

ai3»«5» 

Collufioa m fidfifying reeaveties nay be in 
quired by commiffion. ^23 

Lands conveyed away by fraud zte extend- 
able. 395 

A^liere Colhifion fball be hiqtrired of for 
alienation in mortmain. 29, 75,430 

Sale of goods by covin, alters no property. 

m 

Commiffions* 

Wherefore the cLiufe (faBwi ftod ad 'piftltiam 

pertinet fccundum Lgem (sf confu$iudiium An- 

gticr) is in every Commiffion. 51, 57 

Wliat Commtflions are confonant to Magna 

Cliarta, & e contra, 54 

Several Commidions of oyer and terminer, 

and wherefore grantable. 419, 420 

Where Commiflions difcontinued, expired^ 

&c. fhall be removed in Kan, Keg, 419 
Where Comraiffion of oyer and terminer fu- 

perfeded. 41 Jl 

Where the king is re{Uained to grant Com- 

milfions of oyer and terminer. 4*° 

The ftile of records before Commiffioners of 

oyer and terminer. 4*0 

No new Commiffion can be framed but by 

ftatute. 47S 

Commiffions of new inquiries and new in* 

ventions condemned by parliament. 

473» m 
Commiflions of trailbailon, and upon aruc* 

Jupcr (bartas, granted. 540 

Where Commiffioos determine by dcmife of 

the king. 175 

7*>= 
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7« Jc ao* £. I. Conumflloiis to fearch after 
falfe nimours. 209 

Purveyors CommUfions to be uader the great 
ieaL 545 

Common, 

Where the lord may make approvement of 

hiswafte. «S» *6>474» 475 

Where lord have Comraon appendant in te- 

tiancy. «5»474 

How Gorarooci appendant firft began. 86 
I<and improved muft be inclofed, in default 

of iodufure Commoner is no trefpaffer. 87 
Wliere if a Commoner pnrchafe the pare 

approved) his Common is not extinguiHied 

ia the refidiie. 87 

What remedy Commoner hath if lord upon 

improvement leave fufficient. 8S 

What remedy lord that approves hath if his 

ipdofures be thrown down. 476, 477 
The part approved is difchargcd of Coni- 

moo. 87 

What (hall be faid to be a good approve^ 

ment. 87 

How the fufficiency or infufficiency of leav- 
ing Common ihall be tried. 88 
Where no approvement Cjpi be made. 

87*475 
Where lord bath Common in his tenant's 

Lind, tenant may approve. 474 

Where a fuodptrw^at lies of Common. 406 
Affize lies for taking Common in a feveral 

foil. 4131 419 

What inlargement a Commoner may make 

of his curtilage, &c. 476 

Common may be had by ufage, not prefcrip- 

cion. 477 

What (hall be a good title to Common. 477 
Cottages to have no Common. 740 

Common-fame. 
Common-fame defined. 52 

Where upon Common-fame a man may be 
apprehended for treafon or felony. 52 

Common Pleas* 

Ptr mag, cha, c. 1 1. to be held in a place cer- 
tain. 21 

What mifchiefs were before that lime. 

21,2* 

Why fo called, and of what they have cog- 
nizance. 22 

Antiquity of Common Pleas. 22, 23 

Court of Common Pleas lock and key of 
commen-law* 22 

Whence a record may be removed in Com* 
Ban. *3 



Common Plaat anciently held in ooanty const. 

Ctamjitftu^ de Banco is the common- place. 

108^ 114 

What power Com* Banc^ hath to difcharge re- 
dilfeifor. 115 

What junfdi£Uon Com* Bam^ in writs of falfe 
judgm. 13S 

Itues in Cow* Bane' anfivered u> the excho- 
quer. 254, %$$ 

In Com' Boh^ vnfiirefi^ the teiteoant mxA 
be named, in other courts the writ is ge« 
neraL 479 

Common-weaL 

Church and date like Hypocrates twins, ijt 

A(5lions for waft being prejudicial to the 

Commoa-wcokh Audi be extended favmii*- 

ably. 305 

Breed of falmons to be preferved. 478, 479 

New judges, new conns, new offices, new 

corporation, huitfiil to the Comroctt* 

wealth. 540 

Computauon of Time. 

Advent, Septuagefima and QuarefiaBe begin 

and end. 265 

Where in appeal the day is taken for day 

natural. 31V 

Hora confiat ex 40 momotth. 318 

The year and day for bringing appeals, fola« 
ry, and fliall be accounted from the death. 

Wliere fmeftri: (hall be accounted folarf 

months. 361 

Gule of Aug' & St. Peter ad vinoala> all one 

i» Aug'. 493 

Kativity of the virgin Mary, S Se^ 47! 
St. Martyn 11 November. 47! 

uid fejlum San^i yobamis Bafiiftatp V Jtmlia^ 

ihall be intended on the mft-day. 478 
Feaft of St. Michael the archangel, 29 Sep. 

and St. Michael de mootet'omba,i6 Nor. 

485,486 

How the year and day for non-daim In m 

fine Ihall be accounted. 517 

The day of return in real anions is none of 

the 15. s^ 

How 6 months for inrolements ihall be ac- 

counted. 674 

Confirmation.. 

Where the lord confirms eftate of tenant 

held by certain fervices, he (hall have a 
contra for mam feoff emu % iS 

Confpiracy. 

What judgment ihall be given in Confpiracr* 

* 3*4. 5** 
Where 
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When a Confpiracy lay at common-law. 

306, 56a 

Where a Confpiraqr lies now» & e comt* 562 

Where an a£Uon lies for a Confpiracy in the 

ecclefiaftical court. 562 

Conftable and Marfhal. 

Where felony ihaU be determined before 
them. 51 

Where an outlawry Ihall be reverfed upon 
the earl Marfliars certificate. 418 

What fees are due to the Marflial for knight- 
boodi or doing homage. 463, 461^ 

Condnoal Claim. 
WhiftfloU be laid a good Claim or entry. 

CoMtra Formam CoUationis. 

Whert» for whom, and for what land it lies. 

4S7»4S« 

Where H lies upon an alienation. 457, 45S 

It lies not of an advowfon,!^ founder ihail 

preienu 459 

Contribution. 

Ko Contribution lies for parceners before 
partician. 119 

Where a writ de Cotaribut'iMcfacienda liesy & • 
€au\ II9» 120 

Ko Contribution where the pofleffion is un- 
divided. X19 

Conu/ans de Fleas, 

Where the grantee may wave it one time and 
take it another. 230 

Vliere and who may demand conufant depluis 
& 9 €Mtr(h 140 

Copyholder. 
A Copyholder cannot do fuit by attorney. 

100 

Tenant^ Copy hath no freehold in bim. 

325 

Comage. 

Is a tenure by knight fervice, but (hall pay 

no relief. 9 

Corone. 

Who ma); holJ pleas of the Crown. 30 to 32 

Which arc felons at common law. 147, 148 

Which ihall be murder. 148, 149 

Where judgment upon demurrer is given 

againft a felon he Ihall be hanged. 178 

The punilbmentof mifprifion or concealment 

of felony. 173 



If a felon challenge abofe %<k he fhall he 
hanged. 178 

Judgment of payne fvrt & Atrt at commoA 
law, and to what it extends. 177 to 179 

Where one (ball be faid to Hand imite. 

The judgment m fofm fort fg datre, and why 

fo fevere, 1789179 

Rape fiidf and how puni(h;d>le. iSoto z8a 
What felons are bailable and what not. 

186 to 190 
Grand ic petit larceny ftud, 1899 190 

The intent makes felony. a lo, 3 1 ^ 

No felony to fteal a tame dear onleis it be 

known. aoi 

Encroachment of jurifdiAkm bjr ecclefiaftical 

judges is crimtn U^ mojtJUtu* 466 

Fer I Ma. c i. all treafons and declarations 

of treafons not within 25 S. 3. repealed. 

590 
Wliere ene attainted of felony nay be in« 

dieted of treafon. 599 

No man can be beheaded but for tieafeo. 

619 

A confeffor is bound to difcover treafon. 629 
In crimen Utf^ majt/Uais no clergy grantable^ 

IS© 
King*s.bench may bail for treafon. i8j| 
What forfeiture for felony or treafon, viiis 
Forfeiture. 

Coroner. 

His office, antiquity and dignity. 319 174 1^ 

176 

Where the Coroner mud join with the flieriif 
to inquire of redifieifm 84 

How a Coroner is to be ele^d. 174, 558, 

559 

Coroner determines by the demife of the 
king. 175 

Number of Coroners not appointed by law. 

»75 

County ihall anfwer for difability cf Coro- 
ner. 175, 466 

Where a certiorari may be dire^ed to the{hei> 
riff and Coroners. 176 

What fees anciently and how doe to a Coro- 
ner. 176 

Of what felonies the Coroner of the verge 
may inquire. 549, 550 

Coroner hath no power to take confeflion of 
treafon. 6%^ 

Corporation. 

New Corporations hurtful to the common* 
wealth. 540 

Wl«t 
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Whal-KkBtions Corpofatiaos onsbt to hare. 

666 

Where Corponrioiis hold [ilea of affile hf 
colloiii. 330 

What by-laws or ontinances maile by Corpo- 
raiiaiis art foodf & § cotu^ 47, 54 

Cottages. 

The etymology of the word, and who may 
creA them, and where, & r £e«/* 73610 

738 

Penalty for erecting and continning Cottages, 

736, 7> 739 

Great inconveniences by Cottages. 740 

Cotuges have no Common. 740 

Cooncells* 

Con^tutions of Councells general bind not 

king or fubjeAi in Bngland. S73ffV4>3^5 

iCtng John*s charter to hold the crown of 

England of Che pope, burnt at the Councel 

of Lyons. 174 

Councel of Lyons or Lateran when held. 

a73»36i,64i 
Provincial conftitution of Simon Mephan. 

132, 645 

CotmterfUa di voacbert vide Voucher. 



County. 
England divided into Counties. 



71 



Coanty^Court. 



Cttr'ia cmniahu is the County-court, and ihe- 
rif& toam. 69, 121 

When County-court was and is to be bolden. 

70,71 

When Iheriffs toum to be holden. 69 to 7a 

When Iccts to be holden. 7* 

Of what ihertfis may hold plea in County- 
court. 7o> i39> 3" ^o 313* 380 

fleets derived out of the Iherifis toum. 71 

Stile of (herifis tourn i& Curia vifus frank- 
pledge. 7i>7a 

Toum and leet have one ftile and the fame 

jurifUidion, and both courts of record, and 

of wliat they may inquire. 7 1, 70, 143* 

X479 165, 172,181 

View of frankpledge is parcel of the flierifl^ 
toum. 72 

#ath of aUegiaoce to be taken at leet or 
toonu 73> >47> ^ 

Who ought to come to tovms, leets or hun»> 
dreds, or to be amerced, lao to laa^ 147* 

148 

Sheriff in roums and ftewardt in Itets^ may 

amerce. t]^ 



County-coort is no court of record* 30, i4iy 

380 
Of what lords of hundreds may hold plea. 

Hundred courts, no conrts of recoid* 148 

What is inquirable and prefentaUe in hun- 
dred courts. 1439 14} 

In County-court the fuitors, in toum the 

flieriff, and in leet the iie\iniHrds are judges* 

i9o»iaS 

The proceedings in Coun^.cowt by j«ftices* 

31a 

The proceedings in toum or leet upoa pre- 
fentments or tndi^mencs. 387, 38S 

Adultery, &c. anciently puniihed in leets by 
the name of Letberuite. 488 

What officers were and are chofen inCootty- 
court. 588,9 

Tithes anciently determined in the flierifllB 
toum. 661 

Cottages and inmates may bo puftilbtd in 



leet. 



Court-BaroiL 
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Free fuitors judges of it. 99, 100^ 219 

Fines for beaupleader paid yet m fome CoorC- 

barons. 12 1 

What remedy for falfe judgment in Coort'- 
baron. 13$ 

Of what they may hold plea. 140 

Tenants not compellable to ihew their deeds. 

I4» 

Court-baron no court of record. 143 

In Court.baron all pleas determuable by 

wager of law. 143 

A lord may prefcribe to determine all pleat 
by jury. 143 

In a writ of droit-patent plea fliaU be held 
of the freehold, and the lord may jpye an 
oath* S4J 

Coart-ChrilHan. 
WTiy fo called. 488 

Of what they have cognizance. 488, &c. 
What ponifhment for laying violent hands 

on a clergyman. 492^ 493 

Where tithe wood may befued for in Court- 

chriftian. 641 to 646 

Where tithes are prohibited to be fued for 

in Court- chriftian. 646, 647 

Ecdefiaftical courts punifh frofaliaeamnut ^ 

€orrc£iio»e morum, temporal to give damages. 

oaa 
Bifliops proceedings in ecdefiaftical couth 

under the name» ftile and feal of biihops 

warrantable by law. 68$ 16687 

General b;iftardy ihall be tried in Court- 

chriftian, fpecial at common law. 99 

Cut 
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Cms in Vita. 

Where for and againft whom it lies. 343 to 

346,4551 45^ 

Where a Swr eui m vii.i lies 45 5, 456 

Wbere parol! (hall demur in Cm in vita, (^ e 

€miira. . ib* 

IVhece a feme may enter without being dri- 

veo to her CuiU vi/.u 456, 457 

Cudoro* 

Ctiftomi agalnft Law. 46, 47 

Cuftoms of the realm general and particular. 

47. 97 

Several fignifications of Confuetudo. 58, 59 

£12, S23> 502 

Where a thing of common right may be in- 

larged by cuftom. 143 

Cnltom to arreft one for another's debt taken 

away /<r /^. !•(. 23k s^o 

A fixt Cuftom though unreafonable, cannot 
be taken away bat by an ad of parliament. 

^4 

Where by Cuftom a bargain and fule fiiall 
bind a ferae coveru 673 

Cuftom in cities^ Jcc. to bargain and fell 
lands per parol good. 67^ 

Damages and Cofts^ 

t y HERE Damages and Cofts were firft 
given to defendants. x X2 

"Wliere Cofts were firft given to plaintiffs. 

iSS 

Where Damages toofmall, court may award 

greater. aoo 

Where the king cannot pardon Damages. 

aoo 

Where double Damages (hall be recovered 

for extortion of fees. a 10 

Where lands and Damages (hall be recovered. 

ass 

In what real anions, and when Damages 

and Coib were given, and af^ainft whom, 

and for what tioAe. 1S4, 2S6 to 289, 330, 

368,375, 385* 386,416,417 

Where a diflftlfur is infufticient, Damages 

ihall be recovered againft the tertenant. 

284 to 289 

Damages were given at common law, in 

perfonal and mixt aftions, hut not in real. 

286, 289 

'^^liere Damages in real actions (ball be re- 
covered peadftiit brcvi, 286 

Cofts ai% parcel of the Damages, and (hall be 
given in every action wbeic Damages ar» 
given*- ^ .288,289 



Plaintitf (hall recover no tliore l^amages thafi 
he counts for. a88, 28^ 

What Damages and Cofts fliaU be trebled, 
^econi*, 289 

Wliere a defendant tiy a felfe plea fhall not 
ezcufe himfelf of Damages. 444, 445 

Wliat Damages ihall be recovered for throw- 
ing down the iodofures of a lord's ap- 
provement. 466, 467 

Where Cofts (hall be recovered in ecdofi- 
aftical couits for not fetting out of tithes. 

65, 

Wherjs Co(>s (hall be given in appeal to the 
lord chancellor upon a decree of commif- 
fioncrs for charitable u(e5. 7x2 

Where Damages (hall be recovered in wafte, 
viJt Waile. 

Where Damages fliall be recoTcTed in dower, 
ifiefg Dower 

Wliere Damages Ihall be recovered in a 

writ of ward, ifiJt Ward. 
Where Damages (hall be given in a Writ tte 

valorc nmritagii, vide Marriage* 

Days in Court. 

Which are Jicsjuridici, and which tioC 264* 

A iherifF bath no Day in conrt* 453 

Debt« 

Dthitum quid? 89 

Capias in Debt firft ^ven by 25 E. 3. c. 7. 20$ 
Debt lay at common-law againft an admtni- 

ftrator by name of executor. 398 

An aAion of Debt given for efcape by IT. 2. 

c, II. 38a 

Deceipt. 

Where a writ of Deceipt lies. 391 444, 445 
No Deceipt to be ufed in pleading. SI3 to 

ax7 
"^^liere fines levied by Deceipt ihall be qnaih- 
ed. ai6,sif 

Deeds. 

Deeds of fubjefts concluded with biis ufibnt 

till H, 8. time. yl 

Feoffments were by I>eed or tvithoat Deed 

before couqoeft* Z19 

Deeds are to he ezpotinded al the law was 

when they were made. 48a 

In a Deed at and cm the fisift tobe cooftmed 

all one. 47 j 

Where afeofiment is void and voidable. 482, 

4«3 

No covenant or grant can be made to one 

not party ta an indenture contauied in a 

. Deed parol. 673 

Day 
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Day oi months artd year of lord anJ king 
ufual* dates of deeds. 675 

Default and Appearance. 

Law intends ev«ry one will appear rather 
than by Defnilt lofe iflues. 114 

What (hall be done upon a Default in a fu. 
imftditf vide ^are ImpcAlt , 

What fliall be done upoo a Default at the 
grand diitrefs. 154, 255 

Where Vthah of one tenant (hall be De- 
fault of another. 35i»5^3 

What (hall be accounted tifues which a (heriff 
may return for a Default. 4J3 

No enqueft taken in a real aAion by De- 
fault, imy 
Delay. 

Delays are odioui in law. 1241 1 37, 160, 411 

Expoiitions to fiatntes always favourable to 

prevent Delay. 137, 249, &51, asS, 260, 

*rh 3»5» 3^ 

Kiog Alfred's fevere laws s^iift Delays. 

260 

Xing may difpcnfis utrith Hatutes to prevent 
Delays. 377 

WHts (hall not be received in eyre by reafon 
of Delay. 377, 378 

Dcpnty. 

Ko man compellable to make a Dcrpnty, uo- 
lefs he will. 34 

Thofe thatcumot lerrein peHbn rouft ra^l^e 
Deputies. 34 

Where officers (hall anfwer for their Depu- 
ties, i^t, 466 
Detinue. 

Where Detinue lies for goods and chattels. 

J07. 341 
Dcvife. 

By common law no telUment could be made . 

of lands. 7 

Where tenant m dower may devife com 

growing. it 

Ko collufion cnn be averred in a Devife of 

lands deviibble by cuftmn. 112 

Where lords in preeinfls may prove wills. 

231 
Difcontinaance. 

Every DIfcontinuance works a wrong, 681 

Which (hall b^ faid to be a Difcontinuancei 

or which not. 6^t, 6Sa 

Difcretion. 

Dffcrttlo ^ difcernert per Itgan fund Jit ytjium. 

56, 298 

ax ^. 7. f. 3. for judges to determine ofien- 
ces by Difci etix>n^ Hgaiult mag. cha. and 
void, 51 



DifleiibraodDiffeltitf. 

Ko man tii be diiretfted of lands, fibertie9« 
&c or goodsy but according to law. 46, 4^ 

"^^liere a Difleiflbr is infuffictcnt damages 

(hall be recofwed againft tlie tenant. x%^ 

aSf to aS9 

Where an infant (hall be a Difleiflbr and 
render damages. tS4» 414 

A feme cannot be difleifed during cover- 
ture. 34» 

What (hall be faid to be a Difleifin where- 
upon to bring an aAfe. 413 to 41 j 

Where one (hall be a Di(rei(br for taking 
common in a feveral foil. 41 3^ 414 

Diftreis. 
The feveral kinds of Diftrefles. 154 

If a Difh^fsbe taken and nor fuffered to be 

delivered* (herifF may not return^ he was 

refilled. 105, 194 

Where a lord^ batly diftrsuns toe rent not 

behindy travers lies. X05, lo^ 

Party diftrained mud feed the bea^ in 

poand. X06 

Row far a Diilrefi may be driveOi 106 
Of what a Difhrefs may be taken. Si, 207 
Wliere a DiftreCs may be uken» and whem 

not. 104, 131 to 133, 229, ^5 

For wliat fervices and when a lord may dif* 

train. 34, 104, xi6 to lao, 2969 373 

For fait real no Diftrefs can be taken^ hue 

for amerciament in defmlt thereof ti8t 

ito 
Where lords may didrain tenants to ihew 

deeds* ^ • coffi* 142, 14^ 

Replevin to be maie of aH Difirefl^^ 193 to 

»9S 

Ko Diftrefs to be taken but by a bsily eonus* 

44Sf446' 
Clergyman not Co ber diftrained^ 627 

Where a Dlfh-efs taken for lepair olF bridges. 

IMvorce; 

Which are good caufes of Divoroe. 684 to 

68r 

What Divorce (Hall make a nuUlty of mar«^ 

riage. 93. 

Dower. 

To bo aifigned within 40 days after hnlband'c 



death. 



J7 



Where danuges (halt be recovered in Dower. 

80 
Wheutienani in Dower n«y devife her corm 

8o»8i 

Tenant in Dower (half have the lands affign* 
ad fuwed or unfowcd. %\ 

Whsre 
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Where thtf lord mxf djftnin the com of te- 

mat ill Dower for bis fnvkts. 8s 

WtM returns and proceedingi (hall be in a 

writ of Dower. 124. 

Tenant in Dower is in by her hufband. 1539 

>54 
Wife of 9 years old ihall liave Dower* 134 
Tenant in Dower fluU have watd, mar- 

riage^ relief, and efcuage, but no aid. 134 
Where Dower umJc nihil habet lies. i6z, 263 
Where tenant in Dower aliens, what remedy 

for bira in reverfion, kc. 309, 3T0 

Where a fuod ei deforceat lies to recover 

Dower* 34910352 

Where a feme (hftll be barred of Dower by 

recovery againft her hufband, & c cont\ 

349 to 351 

Where a mortdanceiler lies againft tenant in 

Dower. 352 

Where admeafurement <lc Down feamJafum 

fnomtraiione lies. 76 1 o 370 

Where a feme for elopement ihall lofe her 

Dower. 434, 5, 6 

The churches poiTeflions are the endowment 

of the church and parfons, as tenants in 

Dower. 627 

Dnit de Ad'uowfon^ 

Where it lies^ and what muft be atledged in 

it. 356 to 360 

What writs lie of an Advowfon. 357 

At common-laW a clerk inflituted could not 

be removed upon a writ dc droit de jidvow- 

>»• 357 



Elefllon. 

V LECTION to all offices to be freely 
made. 169, 632 

How dilhubers of Ele&ions IhaU be punifti- 
ed. 169 

How iherif^ coroners^ &c. are to be elected. 

174 to 176 

Defendant may try writs of right and appeal 
by Jury or batteL 247 

Where a feoffment, &c. bath Eledion to 
make uf(pof an exprefs warranty, or war- 
ranty in law. 275, 176 

Wherq gnardian may ele£l to have what a 
jury gives for marriage of heir, or what 
he hath b^en offered. 9 7 

Where jointenant or tenant in common hath 
£le£Uon to bring an a6Uon of walte, or 
writ of partition. 404 

Wherpone bath Eledioa to have fever al 
writs. 563 

All Ele&lOQS into hoi^itals> &c. ior reward, 
^oid. 6a6 



Elegfe. 
Given by /T. 2. r. 18. 3^ 

Enqaeft. 

Ho Enqueft to be taken by defauk in a real 
adlion. ji-9 

Wliere witnefies may be joined to Enqueft. 

i*9f'30f4^« 

Wliere an aaion lies againft the ihcriff for 

returning one of jury that ought not to be 

returned. ,30, 447»448> 561 

Enqueft fometimes taken for triaL 291 

In real adions jury appear the firft day. 29)1 

No juror not fummoned to be returned in 

affiZe. 426 

Who ihall be returned of jurors, and who 

exempt. 127, 130, 378, 447, 448, 561 

How many jurors ought to be returned. 447^ 

t ^ 

Jurors are not to enquire of matter of re. 

cord* 496 

Entry. 

A defcent in fuccefllon takes not awjqr an 
Entry. ,54, ^ 

Where the heir may enter and avoid the 
deed of his anceflor. 66 

Where heir female in ward prefently after 
14 enter. 203 

Where two join in adlion and have one re- 
medy, and one is fummoned and fevered, 
and one recovers the moiety, the other 
may enter. 308 

Error. 

Where a writ of Error lay at common-law. 

Where it lies upon a bill of exceptions. 427, 

428 
Where heir or executor may have a writ of 



Error. 
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Where writ of Error lies to reverie a judg- 
ment given by commiffioners appointed by 
art* Ju^r cha, c. I. ^^ 

Ifoneof £uUagefuej&«r /»rofib«« amy^ it is 
Error* 3M 

Efcape. 

Where an amerciament ihall be for an Ef- 

caf* aS 

Where an Efcape is not punifliable. 5a 

How Efcapes of felons ihall be puniihed. 

^ 165, z66 

What (hall be a good bar to ?n Efcape. 38a 

An aaion of debt given for an Efcape by 

W.a*c.xi. 38a 

rcbt 
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bebt lies not agaift^ gaoler*s execntors for 

an Efcape. ^tz 

Where grapcee of a gaal or his deputy (hall 

be charged for an Efcape. 381 

Where an indi^ment lies for an Efcape. 

5*9^059* 
Tlie form of an indictment for an Efcape. 

59« 
Efcheat. 

Where the king fliall have the Efcheat, 6p* § 

C§ftt, 6^ 

Where tenant for life or years (hall have one 
Efcheat* j^ 

Efcheator. 

Efcheator viV/itff 0^/1 canned impoie aroer* 

ciament. 1 36 

Where he may Ibize lands. 106, 107 

Where he or his deputy (hall anfwer for 

wafte done in wards lands. 15, 571 

Efcuage. 

By whom to be ^d, and how rated. lo, 

I If ao> 65 
Where tenant for life ihaU have Efcuage. 234 

^rived ah egoigfUr or e:i»iier to excufe. 11$ 

The feveral kinds of Eflfbins. 125, 251, 39} 

In what a6tions> by whom, and in what man^ 

ner an Eflbin (hall be caft, ^ e cota\ ^6, 

124 to 127, 130,44s, 151 to 253, 313, 

34o>393*394>4i7»4«8. 

W^iere an Eflbin fhall be turned to a de« 

faulu «5i'o*53*3i3>393 

Who may fourch by Eflbin. 250, 25 1, 321 

To what Effoiiis one (hall be fworn. ^37, 

3H> 393 
Where an averment may be agaioft an £f- 
foin. 130,252 

How a faife Eifoin may be qualhed. 253 
Eflbins abhorred in law bding caufes of great 
delay. 252, 314, 321 

Where illegal proteAions have been ad- 
judged void. 56 

Eftoppet. 

Where the king, tiiough he be nopar^may 

take advantage of an £ilopp«l. 39> 559 

*«9»41i»549 

Where tenant to %prStijn in C(f itCf j^leading 
non fliall be concluded. 3f9 

Examination. 

Where one to be examined upon int'iSffoga* 
cnries for vnsSon, ^lony, tec. may hear 
II. |ksT. 



them read, take time to anfwer. and may 

anfwer in writing, and keep a copy there* 

of. 51 

^one to be examined upon oath ex officio, 

^ ^ 557»55« 

Where king is bound to warrantyiu cafe of 
Exchange. ^69 

Excheqaer. 

Antiquity thereof. 55 x 

Exchequer is the counter where all the 

king's revenue and profit ought to come. 

>97>a55 

Amerciaments offered are to be efireated 
into the Exchequer. 196 

Procefs and elbreates of Exchequer to be 
freely (hewed. 19S 

Where the Court of Exchequer may grant a 
Prohibition to the ordinary for a privi- 
leged perfon. 624 

Barons of Exchequer fupreme anditon of 
England. 381 

Of what common pleas Exchequer hath 
jurifili6tion. 551 

Within the wdrd curia tnfrm in m^. eta* c 4. 
the Ekcheqtter is included* 551 

Excommunicadoi^. 

Infringers of mag.cba^ to be excommttiii-' 

caced. 527 

No Excommunication for a temporal caufe 

pronounced but by authority of parlia* 

liamenu 527 

All violaters dt taUag* non cencedcnJ^ to be 

excommunicated. 536 

A high example of Excommunication of 

earl Warren by the bifhop of Chichefter, 

a9E. 1. 473*474 

Where an excommunicate perfon may be 

difcharged by a temporal court. 615, 623 
An excommunicato perfon is dilablad to iue 

any action. 324 

Where the biibop ought to receive caution 

of an excommunicate perfon. 326 

^ttxsiititf 001^ to be in an txtmmm^Ao ta^ 

fimd*, 326 

An MfW ca^kfut proceeds mgra^ rtpu 631 

Executors. 

Executors have teftaton goods ^i 4aiftr droit* 

S36 
Executors not chaf^eable in debt for an ef- 
cape. 39a 
Wlii^tieEiSeWdftoir iidmintftraton not named 
IhaU have execution of a judgmMti <an« 
traryofan a(ngnee. 395 
4 Wherp 
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Whttne Giuidiaa mif b# m iibttor. 134 
The «hicy oC Oujrditn in foeage. 135 

Where Guardian in chief by makinj a feof* 

mem of liis tenancy, extinsoinieth his 

fetgiioiy. 259, »6o 

Where Guardian mfak fkaJiX forfeit the land 

but not body uf heir. 260, 261 

Whac writs lie for or againd a Guardian* 

305, 367 to 370 

Wlwr»Ooanlian in foage ntay be charged 

in accompt as baily. 380 

Guardian taken for pr§cbem amf, ^ e cont* 

390 
Whtft proebeiff amy in blood is, and where in 

eiUte. 564 

Gardrohe^ 

The keeper, now ciAled ottfter, o( the king's 

Wardrobe, an ancient oflicer. 255 

His office and daty. 255 

Mnes in the king's bench anfwered to the 

Wardrobe* 255 

Grand IMxtk. 
Why ib called. 254 

Where Grand Difh-efs lies. 254 

Wlutt (ball be done apoa default at Grand 
' «S4> *5S 
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Grind Serjanty. 

' Itor the greaceft part fo be done within the 

reabn. 6 

What relief a knighc ptr Gftuid Seijanty 

ihall pay. 6 

Tenant per Grand Seijeanty ihail pay no aid. 

a33> »34 

Tenure per Grand Serjanty ift for the honour 

and defence of the realm. 631 

Grant of the- King. 

Ancient Grants muft he' conftrued as the law 
was held when they were m^de. 2, 2S1, 

497 

IJared. in a Granj taken hx/ucceffbt ibui, ^ e 

^<^,/^ 5, 7 

Where the king may avoid his Grant of a 
wardihip, and where not. 13 

By Grant of jura regalia a man HiaU not do 
juHice in his owu cafe. ir 

Where grants (ball be faid to be void. 47,48, 
54, 61, i27y 119, 220, 4^, 515, 570 
Charters concUkle with biis tfjiibus^ letters pa- 
tents with/n rv/ur. Ace. , 77> 7^ 
Grants for advancement and expedition of 
jttftice have a bendficial cotdbrv^ou. s(2o, 

221 



Wlhere the kbig*s Grantee Ihafi have dai 
fame privilege tbe king had^ 6^ e t^** 

39^ 

Where the king^s Grants (haU liave a fa- 

▼otfrable comtru^lion Ibr making them 

svailable in law for the king*s honour. 

269,496,497 

What pafles by ex eerta fcktisia^ &c. 51* 

How a faving in the king's Grant ihall be 
couHrued. 529, 637 

Habeas Covpns. 

T O^Wk% tit HJ^tCorfuu 52, 53f 

From what courts they may iflue.* 53> 55 
What reaim ought to be upon a Habeas Cvr^ 

^^- 55 

Upon the return of Habeas Corpus, the party 

Hull be remanded or difchai^sd. 5S9 61 5 

Hcif. 

H^trts ettcitur eA hstreditate, ' X o, 5 1 $ 

Wiiere Heir fliall have his age, 9t t co/n* vii 
Age. 

Where Ifeir irboond t6 aniwer for his an- 
eeftor* 198/4^ 

Where ancient defceno are yet continued. 

7 

H^edes and (iiccellbrs ancientfy,^jiliiM. 5» 

7 

None in a ri^ht btit a cofiate^ fine albend- 
ing IbaH rnberlt* / 

Row an Heir may be adopted. 9/ 

Where Heir is feized by poifeflieci of guar- 
dian. 1 34 

Where the Heir IbaM have ani affize if the 
guardian be oufted or dttiTeifed. , 1 34 

Heir in focage is of age at 14* 0ull have 
accompt. 136^ 

WheiY Heir of dilleifee fhall recover dama- 
ges in- affiae. 2S6 

Where the warranty of tenant per curtefy 
ihall barr tbe Heir, and where not. 292 to 

a94 

WliereHeir ihall prefent, where anceftor 
could not have p^are mpeSt. 359, 360 

Where an Heir ihall have admeafurement of 
dower 6r paflure. 367 to 370 

Wliere the Heirs land ihall not be extended 
during minority. 396 

Where an Heir fhaSt bare a writ of error. 

4i7 
Homage. 

Homage fuldf and by whom to' be done, xo^ 

XI 

Where heir (ball not ba la ward l^ Homage 
received* ix 

Homage 
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Mamgi oHeeflrttjmd, 1 1 

jKnciently where Homage was part of the 

tenure referved, it implied a war,ranty. 275 

Honour. 

A faljecl may have Honour. 67 

£very caftle conuins a mannor. 3 1 

lAncafter dutchy an ancient Hoaour* made 

a county palatine by £. 3. 64 

M an Honour cone to the king*« hands, the 

fame reUef (bail be paid as to the baron. 

Hofpitalau 

'Bf whom, and of what lands, rents, &c 
<given to charitable ufes, inquiry ftiall be 
lapade. 710, 711 

How an Hofpital or houfe of correction at 
this day may be foanded. 7^ to 7*6 

A prefident of the foundation of an Hofpital. 

7i3» 7*4 

far ji El, c, 7. moieny of forfeitures pf 
bankrupts given to poor in Hofpitals. 726 

All elections into Hofpitals, &c. for reward 
to be void. 726 

Houfes of corre^ion to be in every county. 

728 to 733 

W^liat perlbns ought to be committed to the 
houfe of corre^ioq. Fidg Rogues. 

Hae and Ciy. 

Hue and Cry for jvpprehenfion of felons was 
at common law. 172 

flow, where, and by whom Hue and Cry is 
to be made. ^72, 3 

Where he that goes not out upon Hue and 
Cry (hall be fiiied and amerced. 17^ 

Ideot. 

^ O whom the cuftom of Ideots belongs. 

'4 
Wliere an Ideot, lunatick, or non compos mentis 

ihall avoid his own adl, &* e conf 483 

Where nm compos memis fliall be bound by a 

fine, and where not. 5 16 

Where heir of non compos mentis fiull awoid a 

fine. .^ig 

Where an Ideot, &c« is -bound by fale of his 

goods in market overt* 713 

Jews. 

Jews totakenoufury* S9 

What great profit anfwered to crown by 
Jews. S9, 506 

The great evils occaiioned by Jews. 505 
JRrivileges granted to J^yrs by IC* J^im, 507, 

50S 



By bani(hii»ent of ufury Jews went away, 

and were not otherwife banilhcd. 507 

Vengeance follows the Jev^s. 50S 

ImpHcattoa. 

Where an action is brought for a feigne4 
matter without juft ground, the law im- 
plieth malice. 112 

Where by refervation of rent, fealty is im- 
plied. 1^7 

Where a warranty is implied. . 276 

Incident 
ToH is not incident to a fair or market by 
grant, but a coutt of pipowder is. 220,22; 
To what tenures isdief and aid are Incident* 

»3» 

Where a thing is granted, every Incident to 

it is granted. 423, 424, 50; 

Neceflary Incidents are not taken away by 

general words of ^ ftaiute. 501 

Indidmeno 

Where one may be indited for committios 

a man cc^trary to mag. char* 55 

What certainties are required in Indifhnents. 

3t5»3i7>to3»o 

How indi^ments in party'^s abfence muft be 

grounded. 384 

An infufficient Indictment, and no Indi<$« 

ment all one. ilf 

What proceedings may be in leet or tq\im 

upon Indictments. 387, 388 

Indictments in verge may beremoved in B. R^ 

550 
Where one indiCted for breaking prifon. 

Form of Indtdments for an efcape. 59^ 

Where a bifhop may be indiCted for reefing 
to afifoil an excommunicate perfon, or for 
a thing not within his cognizance. 623 

Pifierence between Indictments and prefent. 
ments. 739 

Infa^it. 

An Infant joay do homage but not fealty. 1 x 

Where an Infant Ihall be a dilTeifor and ren- 
der damSkges. ^^414 

Parol (hall not derourre to prejudice an In* 
font, but for his benefit. 191 

Where judgment final (ball be given againit 
Infant. ^9' 

Where an Infant fliaU anfwerlbr wsfte done 
byitranger. 303 

Where an Infant (hall fue ptr pfch^ amy 

ate, 39U 

Where the executor or adminiArator of an 

Infant (haH have accompt, though the in- 

fxox, 90>M not. 404 

4D 3 Where 
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yH^hiBCt a ajjavrt lies tgsunft an lofanu 401 

An Infiaiit (hall cot be prejudiced for not en- 

tring mortmain. 430, 431 

Where an Infant may avoid his deed, &e cont* 

483 

Where an InEant (hall be bound by fine, & e 

cont*, 516 

Where the heir of an Infant may avoid a fine. 

5' 9 
An Infant mufl avoid a (larute or reco^i- 

zauce by au(^.ita (juti ch^ aud a fine by writ 

of error during minority. 483, 673 

An Infant may avoid a bargain and (ale at a 

time. 673 

Wiiere an Infant (hall be bound to repair 

bridges. 703 

Vi^here an Infant is bound by fale of his goods 

in market overt. 7 1 3 

Infants of feme coverts, are keepers of gaols 

p charge them in execution for an efcape. 

382 

Inhabitants. 

Who fhall be faid to be an Inhabitant of a 
town or pariih. 70a, 703 

Inmates. 

Inmates called underfctters in 35 El. c, 6. 

738 

1 mates may not live in cottages. 738, 739 
What penalty and where to be levied for re- 
ceiving and continuing Inmates. 738, 739 
preat inconvenience^ by Inmates, 740 

Inquifition. 

No man's land to be feized into the king's 
hands before offence. 206,207,573,689 

Where an office might be traverfed at com- 
mon law, and wliere now. 688 to 694 

Where he that traverfes the office of ano- 
ther, mufi fiiit have one found himfclf. 

690 

Wliere upon a traverfe there muft be one or 
more Juiejac\ 69 1 , 694 

Where a nuliui iaquirentT lies. 691 

An ofl|ce found pending traverfe, (hall not 
prejudice. 693 

Where two matters of record amount to an 
office. 694 

Intent. 

Where ope is faid to be exiled it is intended 
by parliament. 47 

Where one cqurt is particularly named in a 
itatute another (hall not be intended. 114 

Jbe Intent makes felony. 20 1 

What (hall be intended to be malicioufly 
done. 445 



Where an efUte (b^ll pafs by deed accordin|| 
to the Intention of the parties. 67^ 

Intro lion. 

What remedy a fucceflbr hath for Intrufiop 
in the time of his predeceffor. 151, 152 

An unjuft entry into king's land is called 
Intrufion. 27* 

Where a writ of Intrufion lies. 289, 190 

Joinder in Adion. 

Where baron and feme (h^l join in a^ioo, 

& e C'jnt\ 236 

Where aunt and niece (hall join in a£tion, 

^ e cont\ 308 

Where heirs at coipmoo-law, and by cuftom 

(hall join in atSlion. 308 

Who may join in a quodci dfotceat 351 

Who may join in a quart ImpeMt, 365 

Who may join in cejfavit. 401 

Jolntenant. 

Where two Jointenants hold by caftlegard, 
and one doth the (ervKe^fuJicit. 34 

How one Jointenant may convey his eilate to 
his companion. 244 

Jointenants in resl actions may not fourch by 
cifoin. 205,251 

Where a furviving Jointenant bound to war* 
ranty. . 270 

Where two Jointenants are> and one commit 
waf^e, it fiiall be wafte in both, but treble 
damage recovered againft one. 302 

Wliere by prefentmcnt of one Jointenant to 
a church, liis companion is not put out of 
poffefiion. 365 

What adtion one Jointenant may have againft 
his companion. 403 

Where one Jointenant may bring adlion of 
wafte, or have a writ of partition againft 
his companion. 404 

Ireland. 

By Poyning's law ii H. j. all laws and (la- 
tutes of England made of force in Ire- 
land. 2 



Judges, 

Jufiiciarius Anglia his authority and power. 

26 
E. I. called the chief juftice yufiiclatiui ad 

placita coram rege temnda^ and fo catted ever 

fince. 26 

Chief juftice made by writ, other Judges by 

patent. 26 

Temps E, i. Judges would not proceed in 

cafe of death without the king's writ. 43 

U H\ 
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n H, 7. c. 3. for Judges to determine of- 
fences by clifciction, is againft mag. cbar. 
and void, ^, 

Where Judges (hall determine whether the 
fufpicion for which one was arretted of 
felony were juft. c^ 

Judges ought not to make orders in cham- 
bers. ,03 

Judges are of counfel with prisoners. 17^, 

179 
Judges not to he inveighed with deceit and 
fahe pleading, 215 

What Judges ex ofwio may inquire of. 236 
Judges totife no delay, 137, 149, ^56 

Judges aaciently clergymen. 265 

Allowance of Judges holden for law, 26, 399 
Judges punaually hold to the regifter. 407 
Which are good Judges, &* e cont\ 55, 98, 
411,419,422,466,540 
Judges of aflizemay appoint their clerks. 42 5 
Where Judges ought to allow bills of excep- 
tion. 4^7, 8 
Judges ought to certify verdidls, &c 124 
Judges itinerant, undcy 498 
Bribery a high crime in Judges. 58, 573, 574 
Scandalizing of Judges feverely punilhed. 

6iy 
Judges the proper expoumlers of ftatutes. 

611,614,618 

Judges confult with Icarjied men in their 

profeffions. 632 

Judges of Nijtprius, 'vide Niji prius. 

Judgment. 

What Judgment ihall be given in a precipe in 
capite. 2 J 

Where Judgment final (hall be given. 127, 

298 
Where Judgment (hall be given according to 

the original, & e cont* ' 236 

Wher« judgement ihall be given for part, 

and reverfed for other part. 236 

Where JiidgraeDt ihall be given in mifaicordic^ 

and where capiatur, 236 

Where an intire Judgment ihall be given 

againft feveral tenants for feveral things. 

285 
The law hath great cftecm for Judgments. 

360 
What Judgment is a confpiracy. 384 

Where Judgment ihall not be given without 

inquiring certain points of writs, 399 

Judgment muft be given for every offence 

before punilhment infiidled. 468^ 479 

Judgment yn juarc impedit 2X\^ danitn frefent^ 
meotmay be given prefently. 424 



yuri/ utrum. 
Where a ywU utium lies. 407 

Juftice, 

The excellency of Juftice fpeedily ami faith 
fully adminiftred. 56, J03, 149, 1 58, 264, 

280 

No man can judge rightly in his oi?^jn cafe, 

X03 

The greateft injuftice done by colour of Juf- 
tice. 112,388 

Injuftice (Inter alia) overthrew the Roman 
empire. 388 

Truth is the motlier of Juftice. 524 

Law will never fuffer failer pf Juftice. 622 

Juftification, 

What fliall be a good Juftifieation in afiauk. 
&c or appeal of mayhem. 316 

Kidels. 

Ar E open wears where filh is caught. 38 
Where they are forbiddee. . 3^ 

. King, 

The King is never under age nor dies. Vra- • 

fat» 31. lib, 19. 
Reigns of feveral Kings fmce the conqueft. 
Vrafat. 5. 

King John firft ufed (we) in his grants, 

*> 5»5 

Rex patronus ^ prote^or eccU/ia. i^ 

H. 2. had a wife council, was a defender of 

the rights of his crown and laws, ami had 

good judges. 29 

Reigns of R* and Jo, full of opprefiion, &c. 

29 
Ed, X. highly commended. 29,' 156 to 158', 
>89» 536, 573 
U, 2. Jo, H. 3. and R, 2. twice crowned. 

79>9S 
What efteem Kings have bad of the law. 

97. 98. 
JJ, X. called Be^uderk. 97 

}V» one bom out of matrimony. 98 

H, 3. reigned longeft, and (^Eliz. lived long, 
eft. 101 

E, I. and other Kings^had their privy coun- 
cil, 157 
RiX efi pater patridt, 199 
Great difcord between the King and. the 
lords of parliament in ax & 42 //. 3 . 126 
State of the King is more afTured hy the I )ve 
of his fubjedts than dread of his laws, 126 
4D i^ Wha( 
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What the King is bound to do cy o^cw. %$jf 

169,316,317,380 

King Jo, charter to hold crown of the pope 

is burnt. ^74 

King expounds cooftitution at a general coun- 

ciL »74 

S, I . abofed by innovators, which 6 E. |. was 

like to occaiion great difcord. aSo 

J^tteJtM rtgia eft facae juftitiam. 374 

King Alfred highly commended. 408 

Honours and injuries done to King's fervants 

are dune to the king. 573 

H. 7. the richeft King of England, left 

530ooooli. 376 

King never rich when fubjeas poor, 578 
Succeflbrs included under the name of King. 

74* 
KingVBench. 

The antiquity and jurifdidtion of it. 21/23 
A peer cannot be tried, but may be indiAed 
and plead his pardon in Ban. Reg, 49 

C9rmM regt is the K ingVbench. i oS, 1 66, 5 54 
Bam.nris the higheft ordinary court of juilice. 

s66 
Returns are there H^am^fnaims im Alalia. 

166,554 
When and where Ba. Brgis fits, eyres ceafe. 

166 

Who Biay be bailed in Ba, Regis and not elfe- 

where. 18610190 

No effoin to be allowed in Ban, Regis in affize 

146 

Juftices of Batu Regis anciently followed 

court. 155, 554 

Commiffioners of oyer and terminer difcon- 

tinu*d, expir'd, &c« iball be removed in 

Ban, Regis, 419 

Ba, Regis may try felonies done within the 
verge. 549 

Ind'.^ments be removed to Ban, Regis fix>m 
verge. 550 

In criminal caufes in Ba. Regis venite facias 
may be returned prefently. 550, 568 

Knight vide Nobility. 

Knights fervice. 
To be done out of the realm. 7 

Which (hall be faid to be tenure per Knight 

ienrice. 9, 649 65, 69a 

Why land of this tenure defcends not accord. 

ing to cuilom. 695 

Laws. 

cChools of Law anciently .kept in I«o«do4 
^ till prtfbibited. frg^,^^ 



Ancient common Law books not tobefbnnil. 

What regard Law hath of honour and order 

Lib, 17. 
Grand Coftomer of Kormandy compofed. 
14 H. 3. 24 

Law provides a remedy for every wrong. 

2*, 55> 5^* >4^« fi3» 

Wliere coniUnt ;4lQwance of judges makes 

Law. 16, 399 

Law now turned to a ihadow. 18 

Good Laws refer to good kings times. 19 

Law favours life. 30, 316 

Law favours liberty. 42t 4^9 1 1 5 

Common Law is common right. 56 

Law prote^ innocent agalnft falfe accufa- 

tion. 4* 

Laws defined. 56, 77 

Laws not to be fold. 56 

Law fub|ea's birthright. 56 

What benefit the common wealth hath by 

due execution of Laws. 41, 73, 632 

Common Law hath fo admeafured the kio^p 

prero^tive that it cannot take away any 

man's inheritance. 63 

Common Law is the abfolute perfeAkm of 

reafon. I79 

Mod dangerous to alter any maxim or ground 

of common law. 74, 98, 110 

Fraud and faUhood againft common Law. 

2J3 102x5,151 
Policy of common Law to prevent multipli- 
city of fuits, to end them with little charge 
or trouble. 249,311 

Difference between common and canon Law 
touching tithes« 611 

Common Law and parliaments keep great- 
ncfs in order. 6a6 

Common Law aptly called hx angelidt. 98 
Common Law hath no dependance on canon 
or civil Law hut in cafes allowed. 98 

Common Law hath great refpeA to punilb- 
mcnt of murder. 14^ 

Common Law provides for expedition of 
juftice. X49 

No Law or cuftom of England can be abro- 
gated but by authority of parliament. 97» 

619 

In what eftima^on Laws have been with king 
and nobles, and bow refolved to maintain 
them. 97*9^ 

Law favours him that hath titjle. and puts 
him that bath right to bis a^ion. j 12 

What efteem Law bad of nnmber of 8* 257 

Fundamental Law, iptod fax fcck/ut fitf ytn<e 

imiuiolakiHfir obfirvetftr, iUt yeodjufiitiafisgu- 

lis partibus exUb^atit^, 1 6 1 

4 Where 
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Where things fpr neccfliiy are accepted by 
Law. x68 

How the Law favours hulbahdry. 194 

tayv will' not roaiocain any thing tliat ap- 
pears void. 269 

Legal proceedings heft remedy for party 
grieved, »8i 

Encroachment of jurifdidlion contrary to 
king's Laws by ecdefiailical judges, is cri- 
men Iwfa majrjiatii, 466 

Where no time is appointed Law appoints a 
convenient time^. 1 3, 107, 476 

Law Marine. 

Where and what offences (hall be puniibed 
by the Marine Law. 51 

Where letters of marque (hall be granted. 

205 

Law Merchant. 

Where by Law Merchant an executor might 

have an accompt at common law. 404 

Law Merchant part of the commoD law. 58 

Liberty. 

The fevcral acceptations of Liberties. 45, 47 
King can't fue one out of the realm againft 

his will. 47»8 

Ko man to be taken, imprifoned, or put out 

of his freehold, without due procefs of la w. 

46,50,187,281,454,479 

Where canons bind the fubjedts, &* e cont* 

vidt Canons. 
Where mahf adores in parcis fif vivariis may be 

imprifoned, & e conf, » 100 

Ko oatli can be impofed on the fubjedt but 

by authority of parliament. 479, 658, 7x9 
Subjedl not bound to contribute to the king's 

wars out of England. 5x8 

Ko man bound to find men at arms, but by 

commdn confent of parliament. 528 

Ko man compellable to go out of his coun- 
try, but upon fuddenor foreign invafion. 

528 
Subject not to pay wages to foldiers. 528 
Cheat difficulty to reftore loH Liberty. 529 
Ko aid, tax or tallage to be levied but by 

common confent in parliament. 529, 532 
t0 5H>SH 

Livery. 
The fevcral kinds of Liveries. 693 

Ko general Livery can be fued upon an office 

fou.nd vu-tut$ offiiii* 693 

Who have power to grant Liveries. 693 
The benefit of fpecial, and danger of general 

Livery. 693 



If pending the traverfe,th6 king grant U- 

very, the traverfe is gone. . 693 

What profit the king hath upon fuiiif Livciy 

London. 
Privileges of London confirmed* 20 

Cuflom to devife in mortmain in London 

good. 21 

Hqw cuftom of London ffiall be tried. ia€ 
Wafte lies in London by cuilonn* 299 

What (ball be done upon a fort ign vouditif 

in London. 325 to 327 

Ko plea can be removed out of Loodo^ by 

toil or ^ne. 3^ 

The antiquity and jurifdi6tion of the hifft* 
ings. 327 

London a corporation by prefcri|aioD> ^d 
hath divers names. 330 

What tithes (hall be paid for houijss in Looy 
don. ^59(1 66» 

Chamberlain of London may take recogni- 
zance for orphanage money an4 fue eJtgiit 

39S 
Cuftom in London concerning orphanage* 

44© 

Cuftom ia Loodon to bargain and fell lands 
by parol good* ^5 

Magna Char fa. 

Vf Agna Ghana is declarative, and tobe ta- 

ken as part of the common law. P#wew 

fat,%9$. iib.'i. 

All judgment againft Ijiat^a Charta to be 

vcod. Prafui* 4. lib, 52^. 

Caufes of making mag» char, lib, p. x. 
Mag, chart, a £Utute, though in f*rm of 

charter. 77, 78, 108 

All pretence of prerogative again^ m^. char, 

taken away. 36 

All llatutes agsunft mag. char* repealed b^ 

42 En 3. c. I. 37, 43, 55, 87, 315 

IX F. 7. c. 3. (baking the foundation of mag. 

char, repealed per i H» 8. r. 6, 51 

The king bound by mag. char, 77, loS 

A 15th given for information of mag.tbar. 

After the 52 U. 3. mt^. c&<tr. never at- 
tempted to be oppugned. X02, 108 

Meg, char, given in charge by julHots in cgfvt. 

168 

Writs againft infringers of wag.tba. freely 
granted* ik. 

II H.%. mag. char » cancelled. iiS 

About 5a H. 3. it had the name of mtg^ 

€har» 108 
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Mtg, cbar, eonfinned, and (eat to cathedrals 

to be publtihed, and infringers to be ex- 

cmamtiaicated, Pr^. 4. lib. 525 to 5x7 

^ttg» cbar, common to all* \ 526 

Great care to prefer ve the charters. 527 

Maj^, cba, and cbarta de jwAJta, two great 

lights. 540 

Maintenance and Champerty. 
The etimology of Champerty. loS 

Champerty but a fpecies of maintenance. 208 
What (hall be faid to be Champerty. 208, 9 
Maintenance & Champerty againft the com- 
mon law. 2o8« 9) 2i2y % 
Where a^ons for Maintenance ihall be 
brought. 2o8 
Maintenance by covenant may be by word 
or writing. 209, 563 
Maintenance derived a mamt ^ tenere, 212 
What ihall be faid to be Maintenance, and 
in whom. 2ia>3i3> 4^4> $^h 5^ 

Manners vide Honors. 

Merchant and Merchandize. 

How ftrangers Merchants are to be treated 

with. 57>58, 62, 741 

Statute made for advancement of trade. 58 

Trade is the livelihood of the Merchant, and 

life- of the common-wealth. 28, 322, 323, 

743 
Merchant is. the good bailiff of the realm. 28, 

322, 323 
Exportation much exceeds importation. 323 
"Where denizens are taken for Merchants 

aliens, fef e cont' 741, 742 

Denizen whence derived. 741 

No gold to be paid to Merchants aliens. 742 
Where goods may be fold to Merchants 

aliens upon truft, & e cont* 742 

Merchants aliens to buy goods here within 

three months alter fale of their own goods. 

H2> 743 
Market. 

Forum is both fair and Market. 221, 313, 

406 

Fairs and Markets are by grant or prefcrip- 

tioh. 220, 221 > 406 

Toll not incident to fair or Market by grant. 

220 

Conrra^ls made in (but not out) of fairs or 
Markets to be tried in court of pipowder. 

Where a fair or Market fliall be faid to be 
levied by nufans. 406 

Where an affize of nufans lies for a fair or 
^iarket before grant, repealed. 406 



Markets anciently kept at the court gate, 

543 
Where fale of horfes, &c. in fairs or Mar- |^•^ 
kets ihall be good to alter property. 6x3 ni^ 

to 619 ^'f 
Where reflitution (hall be made to party rob- 
bed, notwithllanding fale in Market overt. 

7»4 
Marriage. 

Where women were, retrained from Mar- 
riage. 16 to 18 
Where a woman ihall lofe her quarentine. 

What remedy the lord hath if his heir many 
without confent. 90 to 93, 203, 204 

Ages of confent of man and woman to marry. 

90, 182 

Where a divorce ihall make a nullity of 
Marriage. 93 

What eftate the lord mull have, that ihall 

■ have ward or marriage. 234 

Where perfonsare reilrained from Marriage 
by confanguinity or ai&nity. 683, 684 

Where difpenfations of Marriage wire an- 
ciently granted. 684 

Marfhalfea. 

The jurifdiflion of the deward and Mafihal 
of the king's houfe, and of what they may 
bold plea. 548 to 550 

Pleas de plagii & Mahemis not to be deter- 
mined in inferior courts. 3i»> 3^3 

Plaintiff or defendant may make attorney in 
appeal or adlion for Mayhem. 312* 313 

Wtiere one may plead an appeal of May* 
hem. 316 

Mefiie. 

Wherein in a precipe in capites defendant re- 
covers by default, Mefne lord upon a writ 
of deceit ihall recover his land, and for the 
tenure ihall have remedy againll the king 
by petition. 39 

Where a writ of Mcfne lies. 373 to 376, 

47a 

What ihall be recovered in a writ of Meiht. 

474*5 
Where if the Mefne be attainted, the king 
ihall not have am* & <&«, but lord para- 
mount enter prefently, 37 
Where Mefne by priority is forejudged by 
his tenant, he Ihall hold by priority. 399 
Per amttat curiam is intended forejudger 468 

Monopolies. 
They are againft m tg, cbar, 47, 53 

Judge* 
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Judges refoiat'ions touching monopolies. 62 

Menfirans defait. 

Where a plaintiff ihall not fticw of whofe 
leafe or gift he claims. 35 * 

Mortdancefter^ 

Where a Mortdancefter lieb. 1^3, 134, 308 

35* 

What (hall be a good bar in Mortdancefter. 

291,399,400 

What (hall be required in a Mortdancefter. 

399, 400 

Where a Mortdancefter (hall be taken. 264 

Mortmain. 

What (hall be faiJ to be Mortmain. 75, 429, 

430 

Where coUufion (hall be inquired of foralie- 

nation in Mortmain. ^ 43^9 439 

Statute of Mortmain extended by equity, 

becaufe of multitude of clergies evafioiis. 

431 

. Eretting of crolTes prohibited by IF, 2. c 33. 

a? Mortinain, 433 

Mortuaries. 

They are due by cuftom not by law, and what 
(hail be paid fur them. 401 > 492 

What the king hath after bi(hops deaths is no 
Mortuary. 49i>653 

Murage vide Toll, 

Ne. injujie ^vexes. 

Where it lies. 21 

Where incroachment of a rent (hall be 
3iVo\(\Q^ iw dine injkfte vexes, 21 

News. 

Great rebellion and mifchief occafioned by 
falfe rumours. 226 

The feveral kinds of falfe News. 227, 228 

What puni(hment was at common law, and 
wliat now for' pubjiflaing ^id contriving 
falfe News, 226 to 228 

No man to be puni(hed for bringing an ap- 
peal or fuit tho' falfe* 228 

Scandal in a bill not puniihable in the court 
where it is preferred, is punUhable. 228 

»iii 10 E. 1. com* to enquire of fpreaders qf 
falfe rumours. 220 

Nifi prius. 

When (irft granted, before whom to be tried, 
^od ^^at adlions. 422 to 425 



No Nifi Prius where the king 55 party, toti« , 
tried without fpecial warrant. 42^ 

Where one juftice of AT//? Prm dies, bow the 
record (hall -be certified. 4-24. 

juftices of Nifi Prius may give judgement i« 
a ^Uitre impedJ, or darren prejentment prc- 
feutly. ' 4H - 

Nobility. 

9 ff. 3. neither duke, marquifs, nor vifcoont 
in J^ngiand. 5 

Edward the black prince (he ift duko' 
created. 1 1 £• 3. 5 

Robert de Vere marquifs (of Dublin) created. 
iiJJ.3. 5 

Jo. Beaumont ift vifcount (Beauipont) 
created 18 If. 6. 5 

What trufts and enfigns of honoi^r earls and 
t^ons have. - $ 

Barons anciently Included the whole No- 
bility. 6, 7 
Barons in domefday accounted amongft te^ 
nants in chief. '7 
Every earldom and barony is held 6f the 
king in cafiu and derived from the crown. 

7 

Of how many knights fees an eatldom con- 

fifts. ' 7, 8f 

What reliefs are payable by earls, baron% 

&c. 7, 8, 9 

All peers comprehended in (par pares), 29, 

48 

All lords and knights firee from carriage. 3$ 

Where and how a peer (hall be tried. 49 

Lords in parliament are not to ^ive judgment 

againft a common perfon for treafou or 

fielony. 50 

Tryal by peers ancient* 50 

Duche(res, Counte(res, Uc to be tried by 

peers. , ' 50 

Dutchefs marrying a baron loofeth not her 

dignity. 5Q 

Noblemens patents conclude with biiste/iilmu 

77 
What dukes, &c. (hall he amerced. 28, 29, 

120 

How contrivers and publifhert of falfe 

news, &c. againft the Nobility (hall be 

puni(hed, 226 to 22S 

In 34 £. I. were 93 earls and barons. 538 

Nobilluts fuperior belongs to lords, inferinr 

to knights and gent*. 583, 594, 666 

A greater dignity drowns not a kfler. 594 

667 
Baronets, when firft created. 666, 667 

Ancient dignities difufed, asvaTafors, &c* 

667 
.l^ordf 
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lUUDid cfiauiret if no 

667 

trtrensp or by office* 667, 

66g 

Cm maf bt adopted a geot* or created an 

•iqaife bf patent. 595, 66S 

What additions Noblemen ousht to have, 

vuir Additions. 
Who were compeUahle to be knighted or 
fine. 234* 594 ^ 59^ 

KttightboQd is 1^ creatioo, Gent* by descent. 

">59S 
What prmlege an heir being an infant» hath 
by being knighted. ii» la 

HcMT many ibrtt of knigjbts there art. 594 
Whk a knight's fee is. 596 

When and wherefore knights were made* 

597 
Wdcb to make knighu of the hath and ba- 
ronets. 59S 

Nonfuit. 

Where the Nonfuit of one pla^ltitf Ihall be 
the Nonfuit of the other* 563 

What (haU be (aid to be a parprefture or 

Nuians. 27^9 4^ 

Where an afliae of Nnfans lies. 405 to 407 

Where a fmodp^rmttat lies fur a Nufans. 405, 

406 

Where aAioo fur cafe lies for damage for a 

Nufans. ib. 

Where a fair or market is levied by Nuians. 

406 

Oath. 

'VrO Officer of the king may compel a man 
^^ to take an Oath without fuit. 44 

Every freeman at la years okl in leeC or torn 

fo take the Oath of allegiance. 73 

Onth of him that cafts an elfoia. 1 37 

Where lords nay compel their tenants to be 

fworn. 1429 143 

€>ath of ici$eant> and of kings ferjeaut at 

law. «i4 

Ferjury in jurors and witnelTet punilhable at 

commoa-law. as 7 

Oatkol a champion in a writ of right. 257 
No Oath can be impo(ed but by authority 

of parlianent. 479, 658, 719 

What Oaths are c^bltflied by aa of par- 

liapent* ^ 479 

Either beole of parliament being coorts may 

take voluntary Oaths. 576 

Oath M •ffiao inecdefiaftical court not to M 

im|Me^ #0Q»€|6,657965S 
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A» appfow itfifimi todtfovtrallftlautf 
and treafons. 629 

What flull be a good plea in debt opoo the 
ftatute of 5 EL for pegury* #51 

Office and Officers. 

Officer, inCuit or feme-coveft may be one* 

38» 

What men Officers ffionld be. xZf xj, i74f 

i» 

Caofes why Officers hegle6l their duties. 173 

Miniftarial Officers to take no feee. i7i 

How coroners and other Officers are to be 
eleaed. i749»75» 55*9 559 

Kings Officers comprehended under (bailiff.) 

ao^ 

The diffisrence between mkr0 and vtrtatt 
officiL 206 

What fees the kings officers may take* si# 
Huw Officers puniflied that take part of» or 

reward for payment of the ktog's d^ils* 

»H 
Officers diftiogmffied by names, to put them 

in roiud of their duties. 39I 

Where an affize lies of an Office. 4Ba 

Clerks of affixes to be appointed by judge. 

4*5 
Where an OfBcer ihall be pmiifiied forpro* 

curing one to fue without naming hislord* 

444 
The Office of lord chamberlain of the kings 

houfe. 4^ 4^1 

Where Officers ihall anfwer for Ihehr depu- 
ties. 4^ 
Miniilerial Offices granted but for life. 4^ 
No new Office with fees to be eredted but by 

comipoQ confent in parliamenL 533, 534 
New Offices hurtful to Ihe comrooo-weaUb. 

540 
Officers to fue and be foed In their own 

courts. SSI 

Where Officers may execute their places by 

deputy. 674 

OppreffioR. 
Great (^preffions in times of i^ i* and J^^ 

Every Oppreffion is againfl law. 4^ 

Great extortions and Oppreffions when ft^ 

ttttes were m^de for officers to take foes. 

74 
Createft injuftice to oppreis under colour of 

juftice. 3*^ 

New courts, new judges* new things tend to 

the Oppreffion of the itibjea. 540 

Ordinary. 
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Ordindry. 

IVhy fo called. 3^ 

tVhy trufted, an4 whait intereft ht hath in 

inteilats goods, and for what refponfible. 

397> 398 
Parceners. 

^OW fuit fliall be d6ne to the king, and 
how to a common perfon by Parceners. 

11$ 
Parceners may not fourch by efifoin. 250,251 
Parceners fiuUl prefent to a church by turn. 

3^5 
tVhere Parceners (hall join in a fuare impedit. 

365 
Coparceners niake bat one heir* 455 

Pardon. 

Where the king eje merito juftUia is bound to 

grant Pardons; 316,317 

A Parilon to Hum. Bohan earl of Hereford 

^aJiii. 535 

Parks vii/e Forefts. 

Ptrikmefit. 

An order of Parliament to fend judges into 
Ireland did not bind the fubje^. 47, 4% 

Who are of the lords, and who of commons 
houfe. 29 

Lords in Parliament are not to give judgment 
againii a comiiion peffun for treafon and 
felony. 50 

Admonition to Parliaments not to bfing in 
partial tryals by difcretion inilead of per 
h^emterrjc* $t 

IXo charge to be levied on the people, not 
granted by Parliaihent. 60, 6f 

Intent of Parliaments always jud and reafon^ 
able. Si 

Many a^ df Parliament in form of charters* 

t8 

Vo law or cuflom of England can be abro- 
gated but by authority of Parliament. 97 

Forreign cannons or conftitittions of popes 
bind not till allowed by Parliament. 97 
ocions of Petitions though denied, entred 
upon the Parliament roll* 99 

A refolution of Parliament called a ftatute. 

99 

Parliament 3 £. z. not intangled with private 
matters. 156 

Farliament fummoned by advice of private 
council. 157 

Which ihall be faid a compleat Parliament 
and vr hen an aft of Parliament. 1 57, 3 34 



All thtf (Mmmoiii of £iif ftotf «t t^tfit^fynt* 
ed by the kni^hts» citizen<^, and burgefles. 

Great difcord between the king Hod lord* of 
Parliament, 21 U^% U, 3. 126 

The proceedhigs in pafling bills in PArlia- 
meat. %6f 

4 E. I. Lords and ccmtitons fat together. 

a67 
The power of Parliament. t74 

The end of PaHiaroentsito amend the king- 
dom, and ibr duq execution of juftice. a^ 

526 
Things^ of difficulty adjonmed toPariiamem. 

40S 

Parliaments anciently held twice a year. 408 

An award in Parliamcfut is higheft law tbiK 

can be. 49S 

What Is fa2d to be done per iommtmeaf Aiglim 
is by Parliament. 526 

Commons of Enfland cannot grant any thing 
but by Parliament. 53^ 

Either houfe of Pariiament, being courts, may- 
take voluntary oaths. 536 

Parliaments and common law, principal 
means to keep greatnefs in order and du« 
fubje£lion. 626 

Parliament cannot give judgment againft the 
king. ^35, 636 

PaHbn^ 

Where a Parfon (hall have a ftod ptrKuiSai for 
common. 406 . 

Where he Ihail have an a/Iize oimtjans. 406, 

407 

Where by Parfohs alicujus ecckjkse all ecdeft- 
aftical perfons are included. 407 

Petition. 

Where a defendant^^ry-* in capite recovers by 
default, the mefne lord fliali remedy for 
the tennre by Petition. 39 

Petition of riglit in .Parliament, 3 Car^ Ergis, 

5% to Si 

Where fearch Aiall be granted in a Petition 
of right. n^jm 

Pleas and Pleading. 
What tenant to a peer, in ee^in maf plead. 

3# 

MTliere a proteftation avails in a Plea» 6lf « 
amt\ ^ ^ 

What tenant may plead in rediflinfin* t). 

What n^y be pleaded in appeal, wS Af» 
peaL 

Where fines were paid for me htmtpkmitr. 

Ko 
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iio dtccipt to be ufiBd in plMdingt to inveigle 

cewrts. 11310117 

Ho falfe Plei ought to be pleaded. 215 

Where in aAion fur JLit* party grieved may 

wave tbe benefit by pleading in bar, &c 
•I 230 

Wbere, in debt for aid againft the heity plain- 

litf need not (hew the executor^ have no 

a0eUy but heir muil plead in bar. 235 
What'Plea a vouchee may plead. 242 

What is a good Plea in a cefavit. 296, 29S 
Where one received for feint plead, & e ctmtr.i. 

323 
What tenant in dower (hall plead. 350 

Entries of records and Pleadings give light in 

many cafes. 351 

Where plenarty is a good Plea, 9f c coh\ 360, 

361 
Whit (hall be a good bar to an efcape. 382 
What (hall be a good Plea in a rnvijhment cU 

gofd. 39*>393>44J»44» 

What (hall te a gootl Plea to an aflize brought 

by tenant by ftai' merchant, &c.- , 397 
Every man to plead what is pertinent to 

his cafe. 414 

What Ihall be a good Plea in a refummons. 

44* 
A defend^t by a falfe Plea (hall not excufe 

himfelf of damages. 444, 445 

What (hall be a good Plea to ^fcirefac\ 470 
WTiat a good Plea in bar of execution of 

judgment. 4^0 

^hcrc per dura a good Plea, 6f e conf, 482, 

483 
Where ftr m'mas (hall be a good Plea, & e 

cont. 483 

How a fine ought to be pleaded. 511 

Wlio may plead to a fine, f/arles nihil babue* 
runtt and what form (h.iU be ufcd in plead- 
ing- 5«7>523 

Where defendant may plead in abatement for 
warit nf true addition. 596 

What (hall bd a good Plea in debt upon the 
^atute of 2 E, 6. for not fetting out of 
tithes. 65 i 

What (hall be a good Plea in debt upon the 
itatute 5 £/. for perjury. 651 

Inrolment of a bargain and fale ndt pleadable 
8S a feoifment. 672 

Pledges. 

Difference between Pledges and mainper- 
nors. 20 

Where Pledges (hall not be di(trained,if the 
principal be fufhcient. 20 

Where a writ depUgiit aequietandii lies. S> 
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Replevin is applyed to the iherifT to i&A 
Pledge and bail to the fiiperior courts. . 

lU 

Where the (heriff (hall be charged when be 
returns infufficient Pledges. 34b 

Pope. 

Common enemy ^o the king and realm. 58^ 

Great abofes of the Pope. 5^3 to 5^5 

Po^*s bulls exempt not from payment of 

tithes. 652, 3 

Pope endeavoured to take prefentation to 

churches from lay-men at the ctilmcel ol 

Lateran. 273 

Pofleflions. 

Law favours PofiTefHon as an argument ot 
right. 1x8 

Wliere the PofleflSon of the guardian is the 
feifin of the heir. 134 

After long Pofleflloni omnia Joletmiter effi aSa 
frafum* debcM. 36)1 

Prerogative. 

The king hath temporalties of bifhopricks 
and abbies during vacation, and may grant 
them. 15,68,152 

Where the king may take body, lands o> 
goods of his debtor. 19 

king by his Prerogative cannot take or prei 
judice the inheritance of any. 36, 63 

Ail pretence of Prerogative agamft magi 
char, taken aWay. 3$ 

king is, in judgment of law,prefent in every 

courr, and may take ad vantage of an eftople/ 

tho' he be ho party to the record. 39, 55, 

a69»43i>549 

king cannot fend any man out of the realm' 
againil his will. 47, 48 

King cannot give or promife lands or goods 
of one before attainder. 48 

Kins Cannot lay any nfcw impofl upon mer- 
chandize. 58, 60, 6z 

King may take none but ancient aids, talks, 
and takings. 59 

What ftatute the king riiay difpehce withal. 

66,377- 

The king flinll be faid to be founder, tho* an- 
other join in foundation. 68 

The king by graht derived the leet out of the 
(herifFs tourn. 71 

King fhall have forfeiture of marriage tlw* 
not named in Mcrton c, 6. if he make ten- 

• der. 9t 

King may diftrain alt coparceners before or 
after partition. 115 

Where 
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^Vhcrc king may diftrain cattle in via rtg, 

131 to 133 

If the king's goods be wrecked, he naay maka 
proof at any time, and is not tied to a year 
and a day. 16S 

King cannot command but by matter of re- 
cord. 186 

King cannot arreft one for fufpicion of trea- 
fon or felony. 186, 187 

King can do no wrong. 187, 207, 681 

Where the king rtiay pardon damages and 
imprifonment and where not. 200 

Prerogative of the kipg how anciently called. 

263 

Where the king ihall be bound to warranty. 

269 

King lofes no prefentations by lapfe. 273 

King cannot be tenant by receipt. 346 

Plenarty no good plea againfl the king. 361 

King might licence one to make an attorney 
before any itatute. 378 

Adls of grace, and when the king lofes part 
of his profit and Prerogative. 378,420 

Where the king (hall have the ward tho' 
the land were held of him by polteriority. 

39* 

King^s title not to be tried without wtirrant. 

4*4 

Any man may challenge for the king (hew- 
ing particular caufe. 431 

King's Prerogative part of the law. 496 

All lands are holden immediately or medi- 
ately of the king. 501 

Where king (hall fet a fine adjudged to him- 
felf. 509 

The king may not chofe a (herifF contrary to 
the flatute of Lincoln. 501 

What Prerogative the king hath in filver or 
gold. 57610579 

King feized in poffefiions of priors aliens in 
wars. 584 

No judgment can be given agalnft king in 
parliament. 635><^36 

Tithes in no parilh belong to the king. 647 

King may di(train in Black acre for rent re- 
ferved out of White acre. 682 

King not bound by fale of goods in market 
overt. 71 J 

Where a ftatute (hall bind the king without 

being named and where not. 142, 16^9, 191, 

359,681,682 

Where the king may difpenfe with a ftatute 
by non obftatitef and where not. 60 

Prefcription, 

Where a Prefcription may be againfl ftatute, 
& e cont* 2 1 



Wliere in a court baron all pleas are 6.tiet^ 
minable by wager of law, lord may pre- 
fcribe to determine by jury. 142, 14^ 

Where one may have wreck by Prefcrippion. 

108, 281 

Who may pfefcribe to take fees. 216 

Fairs or markets are by grant or Prefcription. 
220, 22t} 406, 49G 

Particular jurifdi<5lions by Prefcription or 
grant. 230, %%i 

Felons goods, outlaws, &c, grow not by Pre- 
fcription but by grant. 281,49^ 

What liberties (hall be allowed in fto war» 
ranto, 28 1 , 282, 496 

Who may have common, and what commoil 
by Prefcription. 477 

Who mayprefcribc to be quit of tithes. 645, 

652,655 

What makes Prefcription for tithes by com- 
mon law. 653 

Where cuftom for tithes creates an inheriti* 
ance, it cannot be annulled 6y payment^ or 
other matter it pays. 653, 654 

Where a modus decimandi hath not been paid 

by 20 years, yet the Prefcription continued. 

653,654 

Prefentation. 

Where a Prefentation to a church may be re- 
ceived pending fuit, W e cont* 2129 21 3 
Prefentations to churches are terof oral things. 

27} 
Where patron after, 6 months prefents, ordi- 
nary cannot collate. 273 
Collation by lapfe is indulged to the ordinary. 

47s. 

At common law clerks inftituted could not 

be removed. 357 

Where plenarty puts rightful patron out of 

pofieiion. 357 

Where plenarty is a good plea, &econt\ 360, 

361 

Where the heir (hall prefent, though his an- 

ceftors could not have a ftare impedit. 359^ 

360 

Prefentation to chappie by the name of 

church changes the name for ever. 364 

Where parceners, &c. ihall prefent by torn. 

365 

Where the prcfcntmcnt of mne JotntenanC 

puts not his companion out of poiTeffion. 

365 

What Prefentee ordinary may refufe, and for 

what caufe. 365, 63ft 

Where and by whom the fufficiency of the 

caufe of refufal of a clerk ihall be tried. 

63* 

Where 
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iMefe node^otnhfsioQifiii Id be givm to 
lbs psrooy Of r cM/\ 63ft 

Piimer-feifin. 

What ihall be psud for Primer-feifioi aod by 
,wboin» 9 

Prifim and Priibiiers. 
tepriroAiiieiit is only to bring men to trial. 

Whef* a gaoler detains a Prifoner after his 
fees paid^ tlie king may feize the gaoL 431 

33 

Ifooe to be imprifoned bv a juftice of peace 
but in the common gaol. 43 

^rifboers to be brought to a fpeedy juilice. 
43.53.3>S 

Where one may be imprifoned for felony or 
treafon before prefeotment or indidhnent. 

5» 

Wliere upon fofpiciony common fame, or hue 
^d cry, one diay be imprifoned hf war- 
iTaot. 51, 5x 

Where one may be arreded by warrant in 
taW. 5& 

ftvery tegal warrant for Imprifonment muft 
be under hand and feal> and the caufe ex- 
preCTed. 51, 591 

Ku man to be impriioBed but for certairt 
caufe. 53^ 5^ 

Which ftiall be faid tobe faKe ImprifonmenC 

and againil law. 53, 54^ ioo» 103, 104* 

615,616 

Where by writ upon fuggeffion one may he 
imprifoned. 53 

What remedy for one imprifoned contrary 
to magna cbjrta* 55 

Where one may be committed for a con- 
tempt. S3, S4 

All Prifonsarethe kiiigs, But a fub}e6k may 
be keeper.. 100, 5S9 

Vpon every aAion grounded upon (tat' the 
party (hall be fined and imprifoned. . 1 31 

Where one may be imprifoned for not going 
one upon hue and ciy. 172 

Where he that bfeaiCs Prifon is npC bailable^ 

188 

What lAiprifonment the king cannot pardoH. 

PrUbners are to be homadely dealt with. 

315, 316 
Where Prifooers may be hid in irons. 38 1 
A-rVSftMTich'ffluff nv^ of Yi\i ou'n. %tt 

fHlcVeT a ravilher of a ward (hall fie iiMprU 
Ak^. 439 

iHfktiteaitte f&ito U aA trfipfifonfKent. 
48a> %^y 590 



Where a Pri(ba«r fliatt av«d Ms owio iff ^ 
Vecf^. 4«3»4«4if5«^ 

Where breaking of PrKpn Ihall be fekny, 
^ e eont\ 58910 591 

Where one committed by an ecclefiaftical 
court, may be difcharged bfy temporal 
court. 615 

Gaols cannot be erected but tfy z€k 6f pailia- 
ibent. 705 

FrivilegeA 

A privileged perfon may have hifsieas ctirpus 
returned in 00. ban. or exchequer. 55 

What privilege the king's tenants have. 543 

Officers ihall be pHvKe^ to (be and b^fued 
in their proper courts* 551 

Privilege of faa^o^ taken jnray, ai Jac e* 
a8. 6x^ 

King*8 lervant privileged in tefpeft of at^ 
tendance. 631 

All Privilege of exemption for repnr of 
bridges tadcen away per ai H. t, t, 5. 704 

Plaintifiii more privileg6d in traofitcny ac- 
tions than reaU 145 

Privies and PriTity^ 

WhfltPril^ie<fliaUliebotiiidbyafine. si^ 
Where Privies in blood may aver again(t a 
find. 5ft 

Prece^kitdo. 

llie feveral kinds of pt^cedend^s, 269 

Where the-frocedenda (hall be granted where 
the king is party. 169 

Where aid is erroneonfly granted the defen- 
dant (hall have a procedendo Jine diiaiione. 

i'/orrJtemib'i in aid frequently granted* 271 

Proces. 

Prdces in law is by tbe king's writ <jr dne 

proceedings and warrant in deed or law 

witbtfut writ. 51 

A councment by lawful warrant in deed or 

law, is counted due Proces. 51 

What Proces aire in a fmare impeS$, t%^ 

What Proces lies in account. x43f 144 

Officers not to be difturbed in exeoittioii of 

Process 194 

What ProCes are xttfelrtftte* 470 

Pi«ld^tti(^ti6h. 

48 W. 3. Proclamation made marc^ fuggtrtn" 
Uiy tec, rrgtm velie ekigereiailagia tncm/ueta^ 
6f ifttroducere gXtranios» 59 

Proclamation prdhiSiting importation of 
wine againft law* 6a, 63 

Where 
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IfVhere Proclamation ftiall be againft the djC- 
forceor of a ward. i i 3 

\Vhere in a rcfummons of a ward a Procla- 
mation fliall be awarded, & c cont\ 1 13,1 14 

Where by a fpecial provifion, a ftatute may 
be made void by Proclamation. 742 

Ufual to give notice of ftat'iUes difcontinued 
by Proclamation. 743 

Prohibition. 

Where a Prohibition lies for a tenant when 
his lord would compel him to Ihew his 
deedf. 14* 

l^ew Prohibition formed upon articuli clerL 600 

Articles concerning undue granting of Pro- 
hibitions prefented by the archbifhop of 
Canterbury to the lords of the council, M, 
3 y«c. regis, 60 1 , &c . 

^hat power the king hath to reform abufes 
in granting Prohibitions. 601 

What time a defendant hath to fue Prohibi- 
tion. 602, 616 

l^ow many Prohibitions granted tenttore'EiiXy 
ufque 3 Jac, 603, 604 

Where a confultatlOn may be granted with- 
out exprefling the caufe. 605 

Where a Prohibition lies for fimony. 608 

Wherefore and upon what fuggeftions Pro- 
hibitions may be granted, Ssf e cont\ 608 

to 620 

Where the fuggeftion of a Prohibltidn be tra- 
verfcd. 61 x 

Where the exche<^ner may grant a Prphibi- 
tion to ftay a fuit againft a privileged per- 
fon. 624 

Divers Prohibitions for tithe wood. 644,645 

Where a Prohibition for tythes is grantable, 
without proof of the fuggeftion, &f e corf. 

PrOpei-ty. 

What (hall be a good Tale of horfes, &i. in 
fairs or markets to alter Property. 713 to 

719 

King not bound by fsle loT goods in market 

overt. 713 

Sale of goods by covin alters fto Property. 

713 
Pcirveyor. 

What com or cattle a Purveyor may take, 33 

to 55, 170,171,223,224 

Where Purveyors may take timber, and where 

not. •■ 35 

No ftatutes againft Purveyors expounded. 

171, 224 
How Puf^yors nbt paying for vidluai pu- 
niftied. 224 

How the kinp^ houfe was provided of vic- 
tual before Purveyors were. 542, 543 
II. Inst. 



A Purveyors duty. 543, 544 

the gteat abufes of Purveyors. 543 to 545 
What the PurveJ^ance of wine is. 544 

What a Purveyor may take in the kings tra- 
vel, and what for his.ftaading houfe. 545 
Purveyors commiffions to be antler the gifeat 
feal. 545 

To whom Purveyors muft accompt. 545 
What fliall be felony in a Purveyor. 546 

^are impediu 

T\ IE S communes in banco in ^are impecTit 

(hall be every 15 or 21 days. 123 

No elToin to be allowed m Senate impedit, 124, 

125 
What procefs were at common law, and what 
now in a ^<irt impediu 1 24 

Where a writ fliall be awarded to the bi(hop 
with ©r without the plaintiffs making title. 
124, 125 
Where damages but no cofts (hall be reco- 
vered in a Sluare impedit, t25, ^62, 363 
Where a writ Ihall be awarded to vicar gene- 
ral. 125 
Where Juftices ofnijtpnus may give judgment 
i n ^are, impedit prefently . 27, 424 • 
The antiquity o( ^are impedit, 35^, 357 
Who (hall have a ^uare impedit upon an ufur- 
pation. 358>359 
Who (hall have ^are impedit upon /f . 2. c, 5. 

358.359 

Where the heir (hall prefent, though his an- 

ceftor could not have 2i^are impedit. 359, 

360 
Where plenarty is a good plea in ^are impe- 
dit^ & e coAt\ 360, '361 
Where upon an uforpation one may have a 
Jcire fac, and (hall not be driven to his 
§luare impedit. 362 
Who j oin in ^art impedit upon an ufurpation . 

Qaarentine. 

Where and when feme (hall have her Qua*' 
rentine. 16, 17 , 

Where a feme by marriage lofeth her Qija- 
rentine. 17 

Queen. 

Queen dowager may not marry without the 
Kings licence. 18 

Queen for treafon (hall be triAl p€r_ pares, 50 

Queen dowager by marrying under her de- 
gree lofeth not her dignity. 50 

A foreign Queen marrying in England (hall 
bring action, by the name of Queen. 50 

EJianor wife to H. 3. after became a nun. 79, 

80. 
4 £ Where 
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tthere plenirty U a good plea againft the 

Queen, though not againft the king. 361 

Qgeeo Elizabeth called ^nglia amor, 57S 

^uid juris clamat* 
Who fhall be compelled to attorn in 

^uo nvarranto. 
Statute of ^jw warranto made 6 not 30 £> 



arts 

67 



I* 

279 

What libcrtiw Ihall be allowed in a ^uo war- 
rmnto. ^%l,^%^ 

Where upon a difccnt of franchifes tlie king 
is put to a ^9 warranto, l8z 

SlwavfarratUQ is the kings writ of franchifes.282 

In ^0 warroii/o judgment final is given for or 
againft the king. 2S2, 495 

Sahfjure laves any other title then that ad- 
}udi;ed in ^0 warranto 282 

Kings attorney not fue a S^ warranto with- 
out writ. 282 

Where a ^^ warranto may be determined* 

494 

Firft ^^arranta (or land brought 31 £. i. 

495 

^0 warranto 18 a lega! courfe, but full of ri- 
gour. 495 
^uo^ ti deforceat. 

Where* for> and againft whom it lies. 349 
to 352,480, 48 1 

If tenant in dower, tenant per cuncfy, or te- 
nant for life had loft by default, they were 
without remedy till z^ideidtjcrceat given. 

350 
Who (hall join in a ^wd ci deforest » 351 
What (hall be a default in a ^od ei deforceat, 

35» 
Where one ^odei dcforceat lies upon another, 

35» 
Who may vouch to he vouched in a ^od ci 
deforce ut* 352 

Wliat plea may be pleaded in a ^od ei dc- 
forceat, 352 
Where a ^od ei dforceat is maintainable, 
w here no voucher lies. 352 

^od permittat. 

Where a S^dpetmittat lies for a nufans.405 

to 407 
Where it lies for a common. 406, 407 

Where a S^od permittat layat common law. 

407,411 
Rebutter. 



^ 



vy^ HERE and who may rebuts 
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Receipt* 

Where the feme (hall be received npon the 
hufbands aA or default 342 to 346 

Where, when, and by whom Receipt is to 
be prayed. . 343 

What privilege tenant by Receipt (hall have. 

344 to 34^ 

What cftate tenant per Receipt muft have, 

345> 34^ 

The king cannot be tenant per Receipt. 346 

Whereupon feint pleader, nient dedire,& mhil 
dicii , one Ihair be recei ved. 346 

Receipt is granuble /rir« /of\ 47» 

Recognizance* 

What lands or goods may be extended, and 
whatnot. 394 to 397 

Where there are fufficient goods, lands (hall 
not be extended. 59S 

Where conufor may enter with a fcire facias 
& e cont\ 39^> ^7^ ^^ ^^^ 

Where aflize lies if the extender be oufted 

396,397 

Recovery. 

What credit the common law gives to Re- 
coveries. 3*^> 3** 

Where one may falftfy a Recovery. 322 to 

IH 

CoUufion in falfifying Recoveries to be in- 
quired by coraraiffion. 3^3 

What remedy to avoid a feigned Recovery. 

34» 

Who (hall be bound by a Recovery by de- 
fault. 34* 

Where Recovery againft the hufband (hall 
bind feme. . , 34* 

Recovery by reddition is not of fo great ac- 
compt as by default. 349 

Where a feme (hall be barred of dower by 

Recovery againft the Uulband, 6f e conC 

349 'o 35* 

Where more or lefs then is due be demand- 
ed, what (hall be recovered. 503, 504 

Laws made for eftablKhmcnt of Recove- 
ries. Si9> 5^<> 

Redifleifin. 
When and where it lies. 83, 84, 115 to 117 
What tenant may plead in Redilfcifin. ^3 
The judgment in Redi^eiftn^ 8»,8j 

Who may inquire of Rediffeifm, and how to 
be tried. H 

Where a poft diffeifm licsr. ^ 

Where 
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Where and by whom one in execution for 
Rediffcifin (hall be delivered. 1 1 5 

Double damage (hall be given in RedilTeifm 
and poft diiTeifin. 416, 417 

Reference. 

Per legem Urr^ in Mag. Cha. ca. 29. refers to 
the whole chapter. 46 

Reference for makiiig bridges and banks to 
H. 2. time. 29 

Reference for efcuage to H. 2. time. 76 

Ancient ftatutes that refer to other ftatiites 
mention not the year or Chapter, becaufe 
furcft and mort parliamentary. 571 



Relief. 

What Relief's earls, barons, and knights (hall 

pay. 3> ^» 7 

Antiquity of Relief. B 

Bi(hops and abbots paid no Relief^ 7 

Tenant per comage (hall pay no Reliefs. 9 
If an honom- (hall come to the kings hands, 

the fame Relief (hall be paid as to the baron. 

64 
Relief is no fervice, but due by reafon of 

fervice. 95 

In avowry for a Relief how feifm mult be 

, alledged. 95 

What reihedy the lord hath upon a feofment 

made by coUulion. no 

A Relief in old books called Jimplexfeifina, 

434> 135 
Reliefs made certain by Mag. Cha. tap, 2. 

232 

What a Relief is. 233 

The king not bound by W. 1. cftp, 36. but 

may take fuch Relief as was due before. 

232 
kelief is abfolutely due to the lord in refpec^ 

t)f his furety. 234 

Tenant for life (hall have Relief. 234 

Religion. 

Where a religious perfon becomes vagrant, 
art afoflato cetpiendo lies. ' 53 

lefnits policy to (hadow treafon under co- 
lour of religious confefling. 629 

Remo'ver de Records, 

"N^Tiat a6Hons may be removed out of the 
county court with or without (hewing 
caufe. 3 1 2 

Wo plea removed out of London by tolt or 
pone. 324 

Where a replevin may be removed bv pone, 
^ i cotUra. 339, 340 



Where «fo»5 \furement it dsnuer or pafture m.iy 
be removed. 369 

Where commifBoners of oyer and terminer 
(hall be removed in ba. regis, 419 

Rents. 

The feveral kinds of Rents* 19 

Where incroachment of Rent (hall be avoid*- 

«d in avowry. 21 

Where Rent diall be apportioned. 504 

Where Rent may be referved upon bargain 

and liale. 673 



Replevin. 

When and where Replevin ought to be 
. madt* 139, 140 

Of what value the (heriff may hold plea in 

Replevin i39> 312 

How, and by whom, deliverance ought to be 

made in Replevin. 139, 140 

Where the' (heriif may enter a franchlfe to 

make Replevin. 1 39, 140 

Original Replevin is in nature of a jufticics. 

240 
Lord of a franchife cannot demand conu- 

fans^ in a Replevin. 1^0 

Replevin is by the (herif^, bail by fupeiior 

courts* 150 

Where feifln in fervices is traverfabM ifi 

avowry. ^'/> 

Where Replevin may be removed without 

(hewing caufe^ & « corrC 3 39, 340 

What is the time of limitation of avowrys. 

340 
Where and for whom a fecond deliverance 

lies. 340, K 

What remedy againft the (heriff that returns 

nichel in Replbvin or Second deliverance 

340 
What a return irreprevifable is to be, antl 

what court may grant it. 340, 341' 

Second deliverance is a fuperfed* to the (he* 

riff. ' 341 

Where incroachikient of rent be avoided in 

avowry. 21 

Where ^ in avowry for a releafc, teida or 

fervices muft be alledged. '96 

Reftitution. 

Where Reftitution of (lolen ^oods (hall Ivs 
made. 714 

Refummons. 

Where a Refummons lies. 441, 447, 456 
What an heir or executor may plead in Re- 
fummons* 442 

4 £ a RetuKn 
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RctornofWrit. 

^^^hat Retorn muft be made upon an habeas 
corpus. 55 

The IherifF may not retorn that he could 
not deliver a diftrefs becaofe hcT was re- 
fiilcdf for he may take p<Jft comitatus. 165 

What remedy againft a (hcriff for rctorning 
nichil in a replevin or fecund deliverance. 

340 

Where a Retorn irreplcvifablc may be. 340, 

341 

What mifchiefs were at common law about 
Retoms of wncs, and how remedied by 
W.c. 39. 45»^«454- 

Where an action lies againft a Iheriif for 
making a falfe Retorn. 451 

An infufficient Retorn ail one with a nichil. 

453 

What (hall be accounted iflues which a ihe- 
riif may retorn. 45 3 

Wljere trade maybe retorned. 567, 568 

|n criminal caufes in the county where han. 

reg* fits, a tfcnire facias may be retorned 

p'refently. 550, 568 

' Why 15 days were given for Retorn of 

writs. 567 

Robbery. 

Far what Robberies the hundred (hall an- 
fwer. ' 569, 570 

Where reftitution (hall be m;ide to the party 
robbed notwiihftanding a fale in market 
overt. 714 

Rogues. 

Many good laws made n gain ft Rogues, vaga- 
bonds, and fturdy-beggars. 728, 729 

What Rogues or other perfons may be com- 
mitted to the houfe of coriediion. 730 to 

734 

Sacrilege. 
pOR Sacrilege clergy is not grantable. 150 

Scire Facias. 

WHiere feveral Scire facln may iffue upon 

one recognizance^ 395 

Where execution of a judgment may be had, 

without a Sci.fac, 395, 396 

Where a conufor of .1 ftatute, &c. may enter 

without a Sci.fac. <Sf e con:* 394, 678, 680 
Where a Sn. fac. (hall go to the executors 

of a judge to certify a bill of exceprions. 

428 
V here a Sc\. fac. (ball go to the OKecutors 

»f the carl marib jd« 428 



Where a Set, fac. lay at common law in it^ 
tions real, but not perfonal. 469, 47« 

Where a Set. fac, (hall be brought partlr 
upon a record, and partly upon a fuggei- 
tion. 470, 479 

What proces were oufted in 2k Sci.fac. by 
W. c. 45. 470 

Wliere elToins and view are oufted in Sa, 
fac. 470 

Aid, age and receipt granted in Set. fac. 479 

What a defendant may plead in Sci.fac. 

47© 

WTiere upon a fine fur grant & render one 
may have a Sci, fac, tho* he could not 
have execution. 47' 

Heir, executor or adminiftrator cannot fue 
execution within the year, but muft have 
a Sci. fac. 47* 

Where judgment is given in co. banc* and 
affirmed within the year in ban rcgis^ 
party may fue execut. 471 

Where a Set. fac, may be in general, and 
where the ter-tenant muft be named 471 

Where the king may re>feize lands without 
zSci,fac.(£f econt* 57*> 573 

Where a conufee of a ftatutc being oufted 
(hall be reftored to his pofiCeffion by a Sci. 
fac. 678 to 680 

Where the alienee of tenant per courtefy 
(ball have a Sci. fac. againft the heir who 
hath lands by difcent. 679 

WTiere upon a traverfe of an office, one or 
more Sci.fac, muft be fucd. 691, 694 

Seals. 

Who is keeper of the grcnt Seal, and what 
ought to be palfed under it. 313, 545> 5 52 

10556 

WTio keeps the privy Seal, and what may be 
paired under it. 5 54 ^^ 5 56 

Who keeps the fignet^ and what palled under 
it. 55$ 

Who keeps the Seals of the king's bencb^ 
common pleas, andexchequer, and what 
fealed by thenu 555 

Second Deliverance vii/e Replevin. 



Seiiin. 

Where Seifm of annual (hall be good Seifm 

of accidental fervices. 96 

What ihall be faid fufficient Seifm to make 

feoffrnent. 244 

What (hall he faid to be Seifm where one 

may vouch. 244 

Where Seifin may be counter-pleaded. 2^4 
Where Seifm of fervices reverfabky and 

vviiere not. 295 

Seilure. 
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Seifure. 

No man's Kinds to be feifcd into the king^" 
hands before oflice found. 206, 207, 573 

No felon's lands or goods feifed before at- 
tainder. 206 

Where an efcheator may feife lands after 
office found. 206, 207, 689 

Where a fheriff may feife lands upon a habere 
f acini p-ijfcjjlotum. 206 

Where if the king's officer feife lands with- 
out authority he ffiall not have aid of the 
king, or a rtge inconjulto. 207 

Where the king cannot feife purprcflures till 
due convidlion, 572 

Where the feizure is not lawful the party 
ftiall be reltorM to the mefne profits. 572 

Where the king may refeife lands without a 
Ji:irefac*^econt, 57^>573>696 

Serjeant at Law. 

Serjeant at Law and apprentices not to ufe 

any deceit in pleading to inveigle courts. 

213 to 217 

Apprentices refufed till charged by parlia- 
ment to be Serjeants. 214. 

Antiquity of Serjeant at Law. 2 14 

Oaths of Serjeants and king's Serjeant at 
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SherifF. 
Pet- ^^/iv/, Sheriffs included. 19, 144 

No Sheiiff to hold pleas of the crown. 30 
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Sheriff is judge in his toarn. 19a 
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Socage. 
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Heir in Socage is of age at 14, & ffiall liave 

account. 1 36 
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for wait. 135 
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6 
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Stat* 25 H. 8. cnp. 25. aynceming printers and 
binders oi books. 774 

Concerning Statutes in general. 

Rules obfervable in the conflru6tion of fta- 
tutcs. 25, 3 1, 84, X 12, 148, 2^7, 301, 460 

Where long uCagc may prevail againft a fta- 
tate. 28 

Wliere a ftatute ihall bind the king without 
being named, and where not. Vitk Prero- 
gative. 
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rogative. 
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iugber degress, & e contra. 151, 457; 561, 
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fence, there mufl be feyeral convi^ons. 
478,479 
Statutes many times in the form of charters. 
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Statutes made without prelates. 585 
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wananty, 8cc. as well as the donees. 335, 

6 

Tenant in Tail ihall bold of the donor. 505 

Temps vide Compatation. 

fenoMt in tail apres in pojjibility d$ ijpu 
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lands by defcent. 679 

Tenant for Life. 

Where Tenant for Life fliall have efcuage, 
wordy marriage, and relief^ but not aid. 

What fliall be faid to be an eftate for life. 301 

Tenant at Sufferance. 

Who (hall be faid to be Tenant at SufTer- 
ance. 134 

Tender. 

Where and when Tender of amends is a 
good plea in trefpafs. 107 

Where fufficient is tendered and rcfufed, de- 
tinue lies for goods and cattle. 107 



Tenures. 

Where by a feoffinent of part of the tenmcf 

at common-law the feoffee fliould bold ef 

the fieofibr, and bow now altered by the 

ftatote of fma tmphrtu 65, 66, 86, 975, 

501 to 505 

All lands are mediatefy or immediately held 
of the king. yn, 

Where a Tenure eztinguiflied fliall be r»- 
▼ived. 501, 50* 

Tithes. 

Where prohibition lies for Tithes. Vidi Pro- 
hibition. 

Where Tithes are payable of mills. 6a i 

A parfon (hall have Tithe of nothing twice 
in a year. 62x9 65i» 65^1 

Where a parfoa hath Tithe of the fiiiit» be 
fliall ha»e none of the trees. 611 

Btflercnce between coomoa and-canoo-law 
touching Tithes. 622,653 

How and where Tithes were and are to be 
(Md foT. 4S99 490, 64I9 66o» 661 

Modui decimamS fuid & de fmibms. 4909 6579 

_ 653,654,649 

What fliall be a good iatisfaaioo ias Tithes 

490,491 

Tithes amounting to tlie foartfa part of a 
re^ory .triable at common law* 441, 491 

Where at conmion-law before s8 £• 3. j^# 
facias lay to try the right of Tithes be- 
tween fpiritual perfons. 640 

Tithes in lay-mens hands are contributory 
to temporal charges. 641 

When Tithes were firft reftrained to be 
given from the parfon of the pan(h. 641, 

653 

Where parfons may have tithes in other 
pari(hes. 64 1 , 642, 653 

How Tithes were payable before the con- 
queft. 642 

Of what trees Tithes fliall be paid, per 43 £. 
3.w/». 642, 64> 

What land, &c. ihall pay no Tithes. 629, 
643, 648, 651, 652, 655, 656, 664 

Where a parfon may wage his law concern- 
ing Tithes. 644 

Where to fuc for tithes of timber above ao 
years growth in courts chriftian is a prtc^ 
munire, 645 

Who may prefcrSbe to be qmt of Tithes. 645, 

65210655 

Wherefore fome Tithes were prohibited to 

be fued for in court chriftian. 646, 647 

Tithes of land in no pariih belong to the 

king. 647 

When lay-men impropriators were firft 

enabled to fue fur Tithes. 648 

Tlie 
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Thj5 fcvcral kinds of Tkties. 649 

Where Tithes fliall be faid to be fraudulent- 
ly (H out. 649 

Where ihall the treble value for not fetting 
out Tithes be fued for. 650, 651 

Where cofts (hall be recovered for not fet- 
ting out t'lthes. 651 

What Ihall be a good plea in debt for not 
fetting out Tithes. 651 

Where, and of whom perfopal Tithes (hall 
be paid. 657,658 

No iran compelled to t;jjce an oath touching 
Tithes. '>• 

How Tithes (hall be fued for in London and 
Canterbury. 659, 660 

Where a writ of right of advowfon lies for 
Tithes. 661 

Tithes of goods or cattle given in marriage 

' in Wales talLen aWay by 2E, 6. r.' 13. 

603,664 

TolL 

l^hat (hall be faid to be reafonable, and what 
outragious TolL 21910 222 

Wherefore Toll was invented, 220 

No, ToU incident to a fair or market. 220 
When anfd by whom Toll is to be paid. 221 
Who (hali be quit of Toll. 220 to 222 

>lurage, pontage, paviage, keyage, what 
and wherefore taken. 222, 3 



Trades. 

A miller is an art or faculty. 621 

All lawful Trades dnd miseries are good 

additions* 668 

Treafure Trove, 

W!m) (hall have Treafure trove by land or 
fea. 168 

Traverfe and Traveriable. 

What is traverfable in an avowry. 296 

What is traverfable in a cejl.vlt. 296 

What a termor that comes in to falfify a re- 
covery muft traverfe. 323, 4 
Where fuggeftion of prohibition be traverfed. 

611 

Where the fufficiency of the caufe of refufal 

of a clerk by the biihop is traverfable. 

632 

Where the aRai Sff* ui an addition is not 

traverfable. 669 



^here Offices fnay be traverfed. Fide 
Inquifition. 



Trefpafs. 

The etyipology of it. tf0 

Where if the bailey of the lord diftrain for 
fervices not behind, Tiefpafs lies, 105, 

X06 

Where if the lord break the houfes^ cot the 
wood, or feed the ground of his tenant* 
Trefpafs lies. 106 

Where tender pf amends is a good plea in 
Trefpafs. 107 

Where if one diftrain and effoia the diftrefs 
for that it cannot be replevied, thp othet 
Ihall have Trefpafs. 441 

Trial. 

Where and before whom Trial of life /hall 
be for offences done upon land or fea. 309 

In dower Trial of life of the hufband fliall 
be by judges not jury. $0 

Where baftardy (hall be tried. 99 

No Trial ihall be in franchifes, but for caufes 
arifing in them, 23t 

Where contra6ls made in fairs ihall be tried 
in courts of pipowder. - 231 

Tranfitoiy a^o/is may he laid in any county, 

229, 230 

Trial and proceedings in a writ of right 
and appeal by battel. 247, 8 

Inqueft fometimes taken for Trial. 291 

Where real alliens ihall be tried. 567, S 

Manner of Trial of prifoners in ba, retrism 

568 

Where the canfe of refufal of a clerk by the 
biihop (hall be tried, 63a 

Where a clergyman may be tried at com- 
mon law. 638 

Variance. 

"VU" HERE the plaintiif cannot declare in 
' another county, then is in the original 
writ. 231 

The addition of a defendant muft be as when 
the writ bears teft. 670 

Verdia. 

Where a Verdia that A. killed B. fe iefen. 
dcndoy is not good without fetting forth the 
fpeeial matter, ^ir 

Where if a jury find one guilty in appeal or 
indi<5lment at another day then in the ap- 
peal or indidhnent the Verdid is good. 

Where a fpeeial Verdia may be found, 42 c, 

426 
.8 Where 
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Where a contlitional Veidi£l but aa abfolttte 

judgmcnc (hall be given. 440 

\fhat faith ought tu be given to venli6ts. 

495 
Veft and deveil. 

Whert a thing oocc ve(ted (halt never be 
devejEbtd. j^t, x 

View. 

Where View (hall be granted. 306^ 480, 4S i 

10483 

What (ball be a good counterplea in View. 

481 

Villcn and Villcnage. 

The etymology of Villcn. 18 

Where a ViUen m^y fue or be fued. a8 

What (ball bean infranchifement of a ViUen. 

112,128 

Vivary vide Forcft. 

Voucher. 

The etymology of the wonL a4i 

When, where, and who may vouch to war- 

rantyy and in what actions, & « emit*, j^j, 

2^1 to 246, 252 

Where prochm' (hall be awarded againft 

Vouchee. 114 

Where Vouchee (hall be amerced. 149 

Who may counterple.i, and what (hall be a 

good coiint<;rplca of Voucher. 24 1 10 246 
Wl)at pleaaV(^ucher may plcid. 242, 243 
"What (hall be a good fcifii; to vouch on. 244 
What OrtxW he a good couattiple;i of feifin. 

244 
Where one oiiited of a Voucher may have a 

v:utrantia chants* 245 

Where Vouchee muft (liew the caiife of 

Voucher. 246 

Where Vouchee may falfify a recovery. 323 
What (hall be done upon a foreign Voucher 

in an inferior court. ''325 to 327 

Voucher not to be ufed for delay. 325, 366, 

Wl)at remedy for falfe Voucher, 366, 367 

Ufury. 

Unlawrulnefs of It, an«l againfl whom it 
Ihould run. 89 

Ufurpaiior. 

Which (hall be faid to be an Umrpation of 

liberties, 27* 

Di^^rerice between an U fnrper, auu !;im that 

■ cviviti 'i: ty ouui ic of 1..VV 3 "^7 
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Where there is an trfirpotion upon thrli^ 

when Ihall the king pre(iBnu 3^ 

Where aa vfnrpapon (hall be a bar fb^ ever- 

Where a fuart hmpetBt lies upon aa Ufurpa« 

tion. 358, 9 

Whilie gained by an Ufurpation. 360 

Whereupon anUfurpation a man may bare 

%fcifM\ and not be driven Ca a f«ar« tar- 

ftdit. 362 

Where Ufurpation of common ihall not bind. 

477 
Utiawry. 
No man to be ndawed mfi per legem tent, 

* 47 

Where an Utlawry may be pleaded. 242,298 

Where an Utbwry (hall be avoided by plea, 

or writ of error* 670 

Wager of Law. 

The antiquity and reafon of it» 52 

No Wager of Law lies in acconnt. 386 

Where a parfun may wage his Law con- 
cerning tythes. 644 
In court baron all pleas determinable by Wa- 
ger of Law, without fpecial perfcription to 
try them by jury. 442, 3 

Wales. 

Wales anciently held of the crown of £iig« 

land. J 95 

7/. 3. made 7i. i. prince of Wales. J95 

Laws of Wales changed and altered by £. i. 

»95 
How replevin (ball be made of diftrefs taken 

and carried into Wales. 195 

When ilie Welch were brought into fubjec- 

tion. 177 

Payment of tithes in Wales of goods or 

cattle given in raaniage, abrogated by i E. 

6. c. 13. 663^664 

Wardfhip. 

Where the heir of tenant in capite (hall be in 

Ward, and where not. 10 to 15, 93^ 203, 

391 to 393 

Wliere tenant /»*r knight fervice (hall not be 
in Ward till homage received. 1 1 

\\Tiere the king may avoid bis grant of 
Wardfhip. 13 

Where tlie Ward may have an aflion for 
waft done during his minority. 13 

Permag. cha. f. 27. none to be in Ward to 
the king for fee farm, focage, burgage, aad 
petit ferjcanty. 44 

Where 
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"Where if tenant of a barony by knightt fcr- 
vicebe made, and barony come to the king, 
the lieir (hall not be in Ward. 64 

"Wliere if the Ward die, the grantee of the 
body is witliout remedy. 92 

Where the lord (hall have Wardfhip, though 
he neither feize the Ward nor tender mar- 
riage. 93 

Where the lord fliall bar himfelf of Ward- 
fhip by acceptance of homage. iii 

Where a writ of Ward lieth, and what judg- 
ment (hall be given therein, zii to 1 149 
44a>443 

Where tlie heir Ihall be in Ward, notwith- 
ftanding a conveyance made by his ancef- 
tor. 112 

Who (hall have a writ oi ravljbment de frard 

and what Ihail be recovered in it. 203^ 4, 

434 to 436, 439, 440 

W^bat ftiall be a good plea in a rannjhment de 
gurd, 392, 441, 442 

Wardfhip is a chattel, and (hall not go to the 
lieir but to the executor. 441 

Warrant, 

Which (hall be faid to be a legal Warrant or 

rht:timui to commit one to prifon. 52, 53, 

591, 592 

Warren fvide Park. 

Warranty. 

Where a lord by homage anceftrel is bound 
to Warranty. i">*75 

Where a Warranty of the predecelTor binds 
not the fucceflfor. ' 155 

Warranty much favoured in law. 243, 259 
Where the king (hall be bound to Warranty. 

2^)9 

Where <6^i makes a WaiTanty. 275>^ 

Where one may ufe an exptefs Warranty, or 

a Warranty in law. 275, 6 

Where a Warranty fhallbe implied. 270 

Where tlie Warranty of tenant fnr curtcfie, 

upon alienation (hall bind the heir, and 

where not. "292 to 294 

Where the wan-anty of tenant in tail (hall 

be a bar, and where not« 2931 295 

Wars. 

Who v^ privileged from going to Wars. 58 

14 E, 3, a fubfidy of wool and leather grant- 
ed in refpe(5t of Wars. 60 

Kingdonfi almoft ruined by Wars of IL 3. 6r. 

i»o(rc(rions of prion aliens, feizcd by the king 
in War^u 584 



Waft6. 

What (hall be faid to be Wafte. 304, 32^^^ f 
The fcveral kinds of Wa(te. 145, 303 

For and againft whom an adtion of Wafle 
lieth. 13,135. 145,202,29910 3o6»|2^9« 
339,390,403,436, 501 
Where fevcral perfons may join in a^ion of 
Wafte. 305 

What (hall be recovered in Wafte, 13, 146, 
289, 299, 304 to 306, 328, 329 
WHiere Wafte is difpuni(hable. 142, 1461303 
Where a writ of cftrepment lies. 328, 9 

Of what value Wafte muft be, for whkb ac- 
tion lies. 3o5 
Where a reverfioner may enter to fee if 
\Vafte be done. 306 
What (hall be a good plea in Wafte. 30*, j, 

306,7 

Wliere anions of Wafte (hall be extended f»- 

vour.ibly, that Wafte being hurtCiil to the 

C(jynimoa wealth may be punKhed. 305^ 

328, 329 

Where ticw (hall be granted in Wafte» 306, 

Weights an4 Meafures. 

Per mag. cha. r. 25. una menfura, unumfondut 
throughout England. 41 

For Weights and Meafures laws before the 
conqueft. 41 

Withernam. 
The etymology of the word. 74c 

What goods or beafts to be taken in Wither* 
nam. 140, t 

WitnefTei 

Witncffes viva vu better than paper proofs* 

611 

WitnclTes cannot teftify in negatiie, but affir-* 

mative. 662 

Wreck. 

/T. 1. f. 4. of Wreck is but declaratory of the 

common law. 166, 167 

What goods (hall be faid to be wrecked. 167, 

168 
Wherefore Wreck was given to the crown. 

167, 1 68 

Where W'reck (hall be tried, and how 

wrecked goods difpofed of. 167, 168 

Writs. 

B} ief undt ? 39, ^o 

Regifter of Writs cannot be altered but by 
parliament* ^,3^ 

Pifference 
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Difiereoce between s^ aaioa and a Writ. 

whcrea Wnr recites a ftatate> it always in- 
troduces a Law. 121, 130 
Where. Writ ihaU be «*tfya/a«w,^«, w 

SepiraUa hrt*uia de 



Plegiis aoqnietaodis. ^ 

Odio&atia. 4^,43,55,315 

vapiend impugnatores juris. rj 

Arreftando miiites (Souldiers) 59 

Apoftato capiendo. 53, 436^ 3^ 

Ke exeat regno. -^ 

Leprofo amovendo. m^ 

Homine replegiando. 55 

Reao. 39, 57, 90, »47, 343 to 346, 350, 353 
<^ titulo ingreflus eft. 67 

Zqualiter tazand. yy 

Redifletiin/ & poftditreiTin. 83, 1 15 

Admeafurement de pafture> fecunda fupero- 
neratione. 83, 367 to 370 

Clanfuris frangendis. 88 

Raviihmenl de gard. 90, 439 to 441 

Attorn' recipiend' . ,00 

Againft infringers of mag, char. 108 

Droitdegard. into 113 

Contra fbrmam feo&nemi. 
Ne injufte vexes. 
Contributione fadend. 
Rationabilibus devifis 
Perambulatione £aciend* 
Mordaiicefter. 133, 134, 291, 352, 399, 400 
Mooftravit de conpoto. 144, 380, 381 

Ex parte talis. 380,381 

Intruiion. i^i 

Entre in le per^ in le per Ic cui, in le poft. 
153 to 15s 
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^"^^ »!«, »17 

DC Mwlioad faciendum fiUnm milftero Be fi. 
iiam niftht^d*. 23^ to %24 

DepoOeffione. ^^ 

PK>cedendum loqnela ad judidum* zSh 

Aiel T . ^ 

Forthedon* ^g- 

Enti* in cafn pn*<rifo. 309, 3 id 

Entre in coofimilicaful 3099310, 405 10408 



117 to 120 

118 

119, 120 

128, 129 

128, 129 



Jufiices. 

Summon, ad warranti^ahd* 

Rccordare. 

EftnfHnent^ y 

Ponew 

Entre ad comrounenflegett* 

Quod ei deforceat. 

Quare impedit. ' 

Darrein prefentment. 

Indicavit. 

Droit de advowfon. 

Admeafurement de dower. 

Mefne. 

lie judicio ad fed* appcUari. 

De reparatione BaciendoM 

Quod pcrmiitau 

Juris utrum. 

De uzore abduda com bonis viri. 

De moniali abdudla. 

Non omittas. 

Contra formain coUationis, 

Scire facias. 

Prohibition. 

Ponte reparando. 

Cautione admittend^. 

Excommunicato capiendOi 
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